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ONWAKD  BUILDING  SOCIETY  v.  SMITHSOIST.  (1a. 

[1891    0.    631.]  ^^^^ 

KEKEWICH, 

Estoppel — Covenant  running  luitJi  the  Land — Conveyance  oltained  hy  Fraud. 

May  12. 

S.  and  B.,  trustees  of  a  will,  sold  and  conveyed  a  piece  of  land  to  T.,       q  j^^ 
who  mortgaged  it  to  B.    Some  time  afterwards  T.  induced  them  to  exe-   Q(,f^  27  28. 

cute  to  him  a  second  conveyance  of  part  of  the  same  land,  he  representing   

to  them  that  it  was  a  conveyance  of  a  piece  of  land  not  previously  pur- 
chased by  him.  By  this  deed,  which  recited  that  the  testator  was  seised 
in  fee  at  his  death,  and  recited  his  will,  by  which  he  devised  his  real 
estate  to  the  vendors  giving  them  a  power  of  sale,  recited  his  death,  and 
that  the  vendors  in  exercise  of  the  power  had  contracted  for  the  sale  to  T. 
of  this  piece  of  land  in  fee  simple  free  from  incumbrances,  and  that  S.  as 
beneficial  owner  had  agreed  to  concur,  S.  and  B.  granted,  and  >S'.  confirmed, 
the  land  to  T.  in  fee  and  S.  and  B.  entered  into  the  usual  trustee  covenant 
that  they  had  done  no  act  to  incumber,  and  >S.  also  covenanted  for  title. 
T.  then  mortgaged  this  land  to  the  Plaintifi"s.  Some  years  afterwards  B. 
took  possession,  and  the  Plaintiffs'  security  proved  worthless.  The  Plain- 
tiffs sued  S.  and  B.  for  indemnity  on  the  ground  that  S.  and  B.  had  by 
the  second  conveyance  to  T.  misrepresented  their  title,  and  in  the  alterna- 
tive for  damages  on  the  covenants.  Keheividi,  J.,  gave  the  Plaintiffs  the 
amount  of  the  mortgage  money  and  interest  by  way  of  damages : — 

Held,  on  appeal,  that  the  second  conveyance  to  T.  did  not  contain  any 
such  distinct  averment  that  the  Defendants  were  seised  of  thQ  estate 
when  they  executed  that  conveyance  as  would  estop  them  from  denying 
that  they  were  so  seised ;  and  that,  as  the  Plaintiffs  had  no  legal  estate  by 
estoppel  or  otherwise  with  which  the  covenants  could  run,  the  Plaintifi's 
could  not  sue  the  vendors  on  their  covenants  : 

Held,,  further,  that  the  Plaintiffs  could  not  have  any  remedy  on  the 
Vol.  I.  1893.  B  1 
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0.  A.  ground  of  misrepresentation  by  the  Defendants,  as  the  representation  was 

made  honestly : 

Held,  that  a  plea  of  non  est  factum  could  not  have  been  sustained. 
Onward  Whether,  even  if  the  conveyance  had  been  in  terms  sufficient  to  create 

"SoSety"  estoppel,  the  Defendants  could  not,  although  the  Plaintiffs  were  lona, 

^  Jide  purchasers  for  value,  have  successfully  defended  themselves  on  the 

Smithsox.  ground  that  the  deed  containing  the  covenants  for  title  had  been  obtained 

by  fraud,  quxre. 

Samuel  SMITESON  by  will  devised  his  real  estates  and 
chattels  real  to  the  Defendants,  E.  S.  C,  Smithson  and  A,  E, 
Bussell,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  (except  as  to  his  Scotch  estates)  for  his  son,  the  said  E.  S.  C. 
Smithson,  if  he  should  attain  twenty-one,  and  he  gave  to  his 
trustees  a  power  of  sale.    The  testator  died  in  1874. 

Part  of  the  estates  was  a  property  at  Shildon,  in  the  county  of 
Eurham,  and  the  trustees  sold  portions  of  it  in  lots.  They 
eDiployed  one  Toward  as  agent  about  the  sale. 

On  the  4th  of  December,  1875,  the  Defendants  sold  and  con- 
veyed to  Toward  a  part  of  the  Shildon  property ;  and  on  the 
25th  of  May,  1876,  Toward  mortgaged  the  property  he  had 
purchased  to  the  Bishop  AucMand  Building  Society, 

In  1877,  Toiuard  tendered  to  the  Defendants  for  execution 
what  he  stated  to  be  a  conveyance  of  a  plot  of  land  other  than 
and  additional  to  what  they  had  previously  conveyed  to  him. 
It  was,  in  fact,  a  conveyance  of  a  piece  of  land  which  formed 
part  of  what  had  already  been  conveyed  to  him  in  December, 
1875.  The  Defendants,  believing  Toivard's  statement,  executed 
the  conveyance  and  received  the  purchase-money,  £35  4s. 

This  conveyance,  dated  the  4th  of  April,  1877,  was  made 
between  the  Defendants,  thereinafter  called  the  vendors,  of  the 
first  part;  the  Defendant  Smithson  of  the  second  part;  and 
Toward,  thereinafter  called  the  purchaser,  of  the  third  part ;  and 
began  by  reciting  that  "  Samuel  Smithson,  late  of  Lenfran  Eouse 
aforesaid,  Esq.,  being  at  the  date  of  his  will,  and  so  continuing 
to  the  time  of  his  death,  seised  to  him  and  his  heirs  in  fee 
simple  in  possession  free  from  incumbrances  of  an  estate  situate 
at  Shildon,  in  the  county  of  Durham  (of  which  the  plot  of  ground 
hereby  granted  forms  part),  and  being  also  seised  of  freehold 
estates  in  Scotland,"  and  entitled  to  personal  estate,  made  his 


ICh. 


CHANCERY  DIVISION. 


3 


will,  tlie  effect  of  which  was  shortly  stated.    It  further  recited      C.  A. 

the  death  of  the  testator  and  probate  of  his  will,  and  that  1892 

H.  8.  C.  Smithson  attained  twenty-one  in  June,  1875,  "And  Onward 

whereas  the  said  vendors  in  exercise  of  the  power  so  as  afore-  ""^society 

said  contained  in  the  above  in  part  recited  will  of  the  said   „  ^• 

^  ^  .  Smithson. 

S,  Smithson,  deceased,  have  contracted  and  agreed  with  the  said   

purchaser  for  the  absolute  sale  to  him  of  the  plot  of  ground  and 
premises  hereinafter  particularly  described  and  intended  to  be 
hereby  granted,  and  the  inheritance  thereof  in  fee  simple  in 
possession  free  from  incumbrances,  at  the  price  or  sum  of  £35  4s. 
And  whereas  the  said  H.  S,  C.  Smithson,  as  beneficial  owner  of 
the  said  real  estate  of  the  said  S.  Smithson,  deceased,  subject  to 
the  said  power  of  sale,  has  agreed  to  concur  in  these  presents,"  . 
it  was  witnessed,  "  that  in  pursuance  of  and  for  effectuating  the 
said  contract  and  in  consideration  of  the  sum  of  £35  4s.  to  the 
said  vendors  paid  by  the  purchaser,"  the  Defendants  granted  and 
conveyed,  and  Smithson  granted  and  confirmed,  a  piece  of  land, 
being,  as  above  stated,  part  of  the  property  comprised  in  the  deed 
of  the  4th  of  December,  1875,  with  a  messuage  then  in  course  of 
building  thereon,  unto  and  to  the  use  of  the  purchaser,  his  heirs 
and  assigns.  The  vendors  entered  into  the  usual  trustee  cove- 
nant that  they  had  done  no  act  to  incumber,  and  Smithson  also 
entered  into  the  usual  covenants  for  title. 

On  the  22nd  of  September,  1877,  Toivard,  producing  the  last- 
stated  deed  as  his  title,  mortgaged  the  property  comprised  in  it 
to  the  Plaintiffs,  the  Onward  Building  Society,  to  secure  £330 
advanced  to  him,  and  interest  and  other  moneys. 

In  1888  Toward  absconded,  and  was  afterwards  adjudged 
bankrupt.  The  Bishop  Auehland  Building  Society  entered  into 
possession  of  all  the  property  comprised  in  their  security,  and 
the  security  of  the  Plaintiffs  was  found  to  be  worthless. 

The  Onward  Building  Society  brought  this  action  against 
Smithson  and  Bussell,  and  by  their  statement  of  claim  alleged 
that  they  advanced  the  £330  on  the  faith  that  the  representa- 
tions made  by  the  Defendants  in  the  indenture  of  the  4th  of 
April,  1877,  were  true,  and  that  at  the  date  of  that  indenture 
they  had  power  to  convey  the  premises  comprised  therein  to 
Toward  free  from  incumbrances,  and  they  claimed  a  declaration 
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O.  A.  that  by  reason  of  the  representations  and  covenants  by  and  on 

1892  the  part  of  the  Defendants  contained  in  the  indenture  of  the 

Onward  4th  of  April,  1877,  the  Defendants  were  liable  to  make  good  to 

^ocietT  Plaintiffs  the  moneys  advanced  by  them  on  the  security  of 

^-  the  indenture  of  the  22nd  of  September,  1877,  with  interest 
Smithson. 

  since  the  last  payment  of  interest  by  lowarcl,  and  an  order  on 

the  Defendants  to  make  good  such  principal  moneys  and  interest ; 
or,  in  the  alternative,  damages  for  breach  of  the  covenants. 

The  action  was  heard  before  Mr.  Justice  Kekewich  on  the  12th 
of  May,  1892. 

Warmington,  Q.C.,  and  Warrington,  for  the  Plaintiffs : — 

As  assigns  of  Toward,  the  Plaintiffs  are  entitled  to  sue  on  the 
covenants  for  title  entered  into  by  the  Defendants  in  the  deed  of 
conveyance  of  the  4th  of  April,  1877.    Those  covenants  run  with 
the  land,  and  the  Defendants  are  estopped,  as  against  the  Plain- 
tiffs, by  the  recitals  in  the  deed  from  denying  that  the  estate 
passed  to  Toward.    In  an  action  on  a  deed  a  person  who  made 
thereby  a  statement  with  a  view  to  its  being  acted  upon  is 
estopped  from  denying  that  it  is  true :  Lainson  v.  Tremere  (1). 
•    The  present  case  is  governed  by  Cuthbertson  v.  Irving  (2),  where, 
in  an  action  by  the  assign  of  a  lessor  against  the  lessee,  it  was 
held  that  the  lessee  was  estopped  from  disputing  that  his  lessor 
was  seised  of  an  estate  in  reversion,  and  that  the  plaintiff  was 
entitled  to  sue  on  the  covenants  in  the  lease  as  assignee  of  the 
reversion,  notwithstanding  that  the  assignment  to  him  shewed  a 
want  of  title  in  the  lessor.    It  may  be  that  Toward  would  have 
been  precluded  by  his  fraud  from  suing  the  Defendants  on  the 
deed ;  but  his  fraud  cannot  prejudice  the  Plaintiffs,  who  were 
innocent  purchasers  for  value.    The  averments  in  the  deed  are 
precise,  and  take  the  case  out  of  the  authority  of  Heath  v.  Crea- 
lock  (3)  and  General  Finance,  Mortgage,  and  Discount  Company  v. 
Liberator  Permanent  Benefit  Building  Society  (4). 

Scott  Fox,  for  the  Defendants : — 

There  can  be  no  estoppel  in  this  case,  for  the  averments  in  the 

(1)  1  Ad.  &  E.  792.  (3)  Law  Eep.  18  Eq.  215 ;  10  Ch.  22. 

(2)  4  H.  &  N.  742.  (4)  10  Ch.  D.  15. 
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deed  of  conveyance  are  not  sufficiently  precise  to  work  an  estoppel. 
But  even  if  it  were  otherwise,  the  Plaintiffs'  case  must  fail. 

The  deed  of  conveyance,  having  been  obtained  from  the 
Defendants  by  the  fraud  of  Toward,  was  an  absolute  nullity, 
and  no  action  of  any  kind  can  be  maintained  upon  it :  Foster  v. 
Machinnon  (1). 

Again,  the  Plaintiffs  admit  that  by  the  conveyance  of  the  4th 
of  April,  1877,  nothing  passed  to  Toward ;  and  it  is  clear  that 
Toward,  having  obtained  the  conveyance  by  fraud,  could  not  have 
maintained  an  action  on  the  covenants  against  the  Defendants, 
and  neither  at  Law  nor  in  Equity  can  the  Plaintiffs  be  in  any 
better  position.  At  Law  they  would  have  no  estate  to  support 
the  action,  and  must  sue  in  the  name  of  Toward ;  and  if  they 
sued  in  Equity  in  their  own  names,  they  ^could  have  no  better 
title  than  their  assignor. 

The  case  of  the  Plaintiffs  is,  in  truth,  self-destructive.  They 
affect  to  sue  on  a  covenant  which  runs  with  land  conveyed  by 
the  deed,  and  yet  their  very  ground  of  action  is  that  no  land  at 
all  was  conveyed. 

[He  referred  also  to  Low  v.  Bouverie  (2).] 

Warrington,  in  reply  : — 

The  argument  last  urged  must  come  to  this,  that  no  one  but 
the  covenantee  can  sue  on  a  covenant  for  title  if  in  fact  the 
covenantor  had  no  title.  This  would  be  to  take  away  the  effect 
of  a  covenant  for  title  in  the  very  case  in  which  it  is  the  most 
needed. 

Foster  v.  MaeMnnon  is  not  in  point.  The  defence  in  that  case 
was  that  the  defendant  never  intended  to  execute  the  instrument 
in  question ;  not,  as  here,  that  he  was  misled  into  executing  it. 
The  authorities  with  reference  to  choses  in  action  have  no  appli- 
cation to  a  case  like  this,  where  the  Plaintiffs  are  suing  on  a 
covenant  which  runs  with  the  land. 


C.A. 

1892 

Onward 
BuiLDiNa 
Society 

V. 

Smithson. 


Kekewich,  J. : — 

It  is  not  likely  that  any  real  advantage  would  be  gained  by 
my  reserving  my  judgment.    I  have  looked  into  the  cases,  and  I 

(1)  Law  Rep.  4  C.  P.  704.  (2)  [1891]  3  Ch.  82. 
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think  one  might  be  induced  to  look  into  many  cases  ;  but  it 
seems  to  me  that  this  particular  case  depends  upon  the  applica- 
tion of  well-known  principles,  and  that  there  is  no  great  difficulty 
in  applying  them,  nor  any  reason  why  I  should  not  now  apply 
them,  to  the  best  of  my  ability,  without  further  consideration. 
The  facts  have  so  recently  been  mentioned  to  me  by  counsel,  and 
are  so  simply  stated  in  the  pleadings,  that,  as  they  do  not  depend 
upon  any  conflict  of  evidence,  it  is  not  necessary  for  me  now  to 
repeat  them.  The  point  against  Mr.  Warrington,  which  he  has  not 
mentioned  in  his  reply,  is,  I  think,  this,  that  it  might  be  possible 
for  the  Defendants  to  plead  that  in  the  interval  before  the  con- 
veyance by  them  to  Toward,  under  what  I  may  call  the  nullity 
deed  of  the  4th  of  April,  1877,  he  had  passed  an  estate,  and  that 
an  estate  in  fee,  to  another  person  under  his  real  title  obtained 
through  the  effective  deed  of  earlier  date.  It  occurred  to  me  for 
a  moment  that  that  might  be  a  good  plea.  There  is  a  technicality 
about  it  which  rather  struck  me  as  deserving  attention ;  but  I 
think  the  answer  to  it  is  that  for  the  purpose  of  an  action  like 
this,  which  is  brought  on  the  covenant  of  which  the  Plaintiffs  are 
assigns  by  virtue  of  the  mortgage  to  them,  the  conveyance  to 
the  first  purchaser  and  the  conveyance  of  April,  1877,  must  be 
treated  and  construed  as  independent  instruments,  and  that 
what  Toivard,  or  the  first  purchaser,  did  as  regards  other  persons 
with  reference  to  other  property  has  really  no  connection  with 
the  case  which  the  Court  is  considering.  Then,  as  regards  the 
dilemma  in  which  the  Plaintiffs  are  sought  to  be  placed,  I  think 
the  answer  has  just  been  given.  If  Mr.  Scott  Fox's  argument  is 
correct,  there  never  could  be  an  action  by  an  assign  on  a  cove- 
nant for  title  when  no  title  passed.  It  would  be  always  an 
answer  to  say,  except  as  against  the  original  covenantee,  "  You  are 
suing  as  an  assign  of  a  covenant  because  the  covenant  runs  with 
the  land,  and  yet  with  the  same  breath  you  say  there  is  no  land 
with  which  the  covenant  can  run."  That  would  destroy  the 
covenant ;  and,  however  plausible  it  may  appear,  it  is  founded 
on  a  fallacy.  You  do  take  such  estate  as  purports  to  pass  to  you, 
and  as  to  that  which  purports  to  pass  to  you  you  do  purport  to  be 
an  assign  of  the  covenant,  and  there  have  been,  and  I  suppose 
will  be  again,  actions  on  a  covenant  of  .that  kind.    Of  course,  as 
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regards  an  ordinary  chose  in  action,  an  assignee  cannot  take  any 
greater  benefit  than  his  assignor ;  but  when  you  come  to  a  cove- 
nant running  with  the  land,  you  are  outside  those  authorities. 
These  gentlemen,  no  doubt,  are  innocent  in  one  way — that  is  to 
say,  they  never  intended  to  do  anything  wrong.  They  have  been 
induced  by  fraud  to  do  that  which  is  noxious  to  the  present 
Plaintiffs ;  they  are  answerable  to  them  for  what  they  have  done. 
If  persons  enter  into  covenants  they  must  be  held  to  them. 
There  is  no  occasion  to  refer  in  detail  to  the  cases  cited.  The 
case  of  Cuthhertson  v.  Irving  (1)  seems  to  me  to  assist  Mr.  War- 
rington,  and  Foster  v.  Machinnon\{2)  seems  to  be  clearly  distin- 
guishable. But  I  decide  this  case  on  the  broad  principles 
applicable  to  a  case  of  this  kind. 

0.  0.  M.  D. 

The  judgment  declared  that  the  Plaintiffs  were  entitled  to 
recover  from  the  Defendants,  by  way  of  damages  for  breach  of 
the  covenants  contained  in  the  conveyance  of  the  4th  of  April, 
1877,  the  moneys  advanced  by  them  on  the  mortgage  of  the  22nd 
of  September,  1877,  so  that  such  moneys  did  not  exceed  the 
value  of  the  property  comprised  in  the  mortgage  at  the  date 
thereof ;  and  gave  consequential  directions. 


The  Defendants  appealed  from  this  judgment, 
came  on  for  hearing  on  the  27th  of  October,  1892. 


Scott  Fox,  for  the  Appellants  : — 

The  Defendants  contend  that  as  the  Plaintiffs  claim  to  sue  on 
this  covenant  in  the  character  of  assigns  of  Toward,  they  stand 
in  no  better  position  than  their  assignor.  The  covenant  was 
obtained  by  Toward's  fraud,  and  he  could  have  maintained  no 
action  upon  it  himself:  no  more  can  the  Plaintiffs.  This  is 
indisputably  so  if  they  claim  only  as  assignees  of  an  equitable 
estate.  If  they  claim  as  assignees  of  a  legal  estate,  the  first 
answer  is  that  no  legal  estate  in  fact  passed  by  the  deed  to 
Toward,  nor  from  him  to  the  Plaintiffs.  If  the  Defendants  are 
estopped  from  denying  that  a  legal  estate  passed,  so  as  to  carry 
with  it  the  benefit  of  the  covenant  running  with  the  land  at  law, 
(1)  4  H.  &  N.  742.  (2)  Law  Rep.  4  C.  P.  704. 
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even  so  the  transfer  of  such  estate  by  estoppel  gives  the 
Plaintiffs  no  better  right  to  enforce  the  covenant  than  Toward 
had.  No  case  can  be  found  in  which,  even  at  law,  an  assign 
has  recovered  damages  upon  a  covenant  where  the  assignor 
could  have  maintained  no  action.  A  covenant  with  a  man  and 
his  assigns  does  not  give  him  a  negotiable  security  to  which 
he  can  give  any  better  title  than  he  himself  has.  In  Doe  v. 
Mills  (1),  Tamiton,  J.,  lays  it  down  that  the  assignee  of  a  lease 
stands  in  the  position  of  the  assignor  "  for  all  purposes  better  or 
worse."  In  Taylor  v.  Needham  (2),  Lord  Mansfield  says  that  he 
who  takes  an  estate  under  a  deed  is  privy  in  estate,  and  therefore 
never  can  be  in  a  better  situation  than  lie  from  whom  he  takes 
it.  This  is  an  answer  to  the  action,  assuming  the  deed  of  April, 
1877,  to  be  a  valid  deed,  and  to  be  in  such  terms  as  to  work  an 
estoppel. 

But  the  deed  is  a  void  deed,  and  a  plea  of  nan  est  factum  could 
be  supported,  because  it  was  executed  upon  the  representation 
that  it  was  a  conveyance  of  a  different  property  from  that  pre- 
viously conveyed:  Keilwey,  21  Hen.  7  (3)  ;  Thoroughgood's  Case  (4); 
Pigofs  Case  (5) ;  Foster  v.  Machinnon  (6).  And  if  the  facts  will 
not  support  a  plea  oinon  est  factum,  the  deed  as  it  stands  works  no 
estoppel,  because  it  contains  no  distinct  allegation  that  the  Defen- 
dants were  seised  in  fee  at  the  date  of  the  execution  of  the  deed  : 
General  Finance^  Mortgage  and  Discount  Company  v.  Liberator 
Permanent  Benefit  Building  Society  (7).  Moreover,  if  our  second 
conveyance  to  Toward  worked  against  us,  so  would  his  mortgage 
to  the  Bishop  Auckland  Society  work  an  estoppel  against  him,  and 
any  legal  estate,  whether  by  estoppel  or  otherwise,  which  passed 
to  Toward  from  us,  in  April,  1877,  would  go  to  feed  the  other 
estoppel,  and  would  pass  at  once  to  the  Bishop  Auckland  Society ; 
so  that  no  legal  estate,  whether  by  estoppel  or  otherwise, 
remained  in  Toward  to  pass  to  the  Plaintiffs  in  September,  1877. 
Again,  estoppels  are  mutual,  and  if  the  Defendants  are  estopped 
from  saying  that  no  legal  estate  passed  by  the  deeds  of  April 


(1)  2  Ad.  &  E.  17,  20. 

(2)  2  Taunt.  278. 

(3)  Page  70  b,  pi.  6. 


(4)  2  Eep.  5  b. 

(5)  11  Eep.  26  b. 

(6)  Law  Eep.  4  C.  P.  704. 


(7)  10  Ch.  D.  15. 
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and  September,  1877,  so  are  the  Plaintiffs.  They  cannot  at 
the  same  time  rely  on  the  estoppel  to  establish  their  alleged 
right  to  sue  on  the  covenant,  and  disaffirm  the  estoppel  for  the 
purpose  of  proving  a  breach  of  the  covenant. 

Two  cases  were  referred  to  in  the  Court  below  as  being  against 
the  Defendants.  The  first  of  them,  Lainson  v.  Tremere  (1), 
turned  on  a  mere  point  of  pleading.  The  other,  CutJibertson  v. 
Irving  (2),  decided  that  a  covenant  ran  with  a  reversion  created 
by  estoppel,  in  the  sense  that  the  assignee  of  the  reversion 
liad  the  same  right  to  sue  the  tenant  on  his  covenants  that  the 
original  lessor  had.  That  does  not  shew  that  the  assignee  of  a 
lease  or  other  estate  has  a  better  right  to  sue  the  lessor  or  grantor 
than  the  original  lessee  or  grantee  had.  The  case  is  really  in 
my  favour,  even  if  it  be  admitted,  which  I  deny,  that  the  con- 
veyance of  April,  1877,  operated  by  way  of  estoppel  at  all. 

The  Plaintiffs  hardly  pretend  that,  if  they  fail  on  the  co- 
venant, they  can  maintain  the  action  on  the  ground  of  misre- 
presentation of  title  by  the  Defendants,  for  the  Defendants 
acted  honestly  and  made  no  intentional  misrepresentation  :  Low 
V.  Bouverie  (3). 

Warmington,  Q.C.,  and  Warrington^  for  the  Plaintiffs : — 

The  deed,  we  contend,  is  not  void,  but  only  voidable ;  and 
nothing  having  been  done  to  avoid  it,  it  must  be  treated  as  a 
valid  deed.  We  accept  the  law  as  laid  down  in  Foster  v.  Mac- 
Mnnon  (4) ;  but  the  facts  here  do  not  bring  the  case  up  to  it,  and 
a  plea  of  non  est  factum  could  not  be  sustained.  The  Defendants 
were  not  deceived  as  to  the  nature  of  the  deed.  They  intended 
to  convey  the  piece  of  land  comprised  in  it.  They  were  deceived 
only  by  the  suppression  of  the  fact  that  they  had  already  con- 
veyed it,  and  therefore  had  nothing  left  in  them  to  convey. 
That  is  a  fraud  dehors  the  deed,  and  does  not  prevent  its  being 
the  Defendants'  deed,  though  they  might,  no  doubt,  have  had  it 
set  aside  for  fraud.  In  Hunter  v.  Walters  (5),  Lord  Justice  James 
says  that  the  circumstances  in  Kenned^/  v.  Green  (6),  and  Vorley 
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(1)  1  Ad.  &  E.  792. 

(2)  4  H.  &  N.  742 ;  6  H.  &  N.  135. 

(3)  [1891]  3  Ch.  82. 


(4)  Law  Eep.  4  C.  P.  704. 
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C.  A.      V.  Cooke  (1)  would  not  have  supported  a  plea  of  nan  est  factum  ; 

1892  and  in  both  those  cases  the  circumstances  were  fully  as  favour- 
Onward  able  to  such  a  plea  as  here.  In  National  Provincial  Bank  of 
^ocietT  ^'  J(^o7cson  (2),  deeds  obtained  by  fraud  were  held  to  be 

voidable  only,  not  void.    The  most  instructive  case  as  to  non  est 

  *  factum  is  Edtvards  v.  Brown  (3). 

[BowEN,  L.J.,  referred  to  the  judgment  of  Mellish,  L.J.,  in 
Hunter  v.  Walters  (4),  and  to  Kingdon  v.  Nottle  (5).] 

The  grantors  are  estopped  from  saying  that  they  had  not  the 
fee  in  the  land,  for  the  recitals  clearly  make  out  a  title  in  the 
conveying  parties,  and  Cuthhertson  v.  Irving  (6),  which  decides 
that  a  covenant  runs  with  an  estate  created  by  estoppel,  decides 
the  case.  It  is  urged  that  the  fraud  is  a  defence ;  but  we  con- 
tend that  in  an  action  by  a  grantee  of  land  on  a  covenant  which 
runs  with  the  land,  fraud  by  the  original  covenantee  is  no  defence 
unless  it  was  such  fraud  as  would  support  a  plea  of  nooi  est  factum. 
There  is  nothing  in  the  books  to  shew  that  an  assign  cannot  sue 
on  a  covenant  running  with  the  land  in  the  same  way  as  if  the 
covenant  had  been  made  with^  himself,  and  nothing  to  shew  that 
he  can  be  affected  by  equities  affecting  the  original  covenantee. 

Scott  Fox,  in  reply  : — 

It  is  contended  for  the  Plaintiffs  that  if  the  deed  of  April, 
1877,  is  voidable  only,  and  not  void,  then  until  it  is  set  aside  it 
has  the  same  operation  as  a  perfectly  valid  deed.  As  to  the 
really  operative  part  of  the  deed,  that  may  be  so,  but  not  as  to 
any  supposed  effect  of  the  deed  by  way  of  estoppel.  Estoppel  is 
a  rule  "  founded  on  law,  conscience,  and  justice "  (jjer  Lord 
Kenyon  in  Eaijne  v.  Maltby  (7)),  preventing  a  party  from  alleging 
anything  contrary  to  the  conventional  state  of  things  on  the  faith 
of  the  truth  of  which  he  has  induced  another  to  act.  But  if  the 
deed  is  obtained  by  fraud,  it  is  not  against  conscience  for  the 
person  defrauded,  when  he  ascertains  the  truth,  to  allege  it, 
though  it  contradicts  the  recitals  which  he  has  been  deceived 

(1)  1  Gi£f.  230.  (4)  Law  Rep.  7  Ch.  75. 

(2)  33  Ch.  R  1.  (5)  1  M.  &  S.  355. 

(3)  1  Cro.  &  J.  307.  (6)  4  H.  &  N.  742 ;  6  H.  &  N.  135. 

(7)  3  T.  R.  438,  441. 


ICh. 


CHANCEKY  DIVISION. 


11 


into  making.  On  the  contrary,  it  is  against  conscience  for  the 
person  who  has  obtained  a  statement  or  admission  by  fraud,  to 
endeavour  to  bind  the  person  deceived  to  the  statement  or  ad- 
mission so  fraudulently  obtained.  No  deed  obtained  by  fraud 
can  operate  by  way  of  estoppel  against  the  person  defrauded  and 
in  favour  of  the  person  guilty  of  the  fraud,  unless,  indeed,  the 
person  defrauded  elects  to  affirm  the  deed  after  discovering  the 
fraud.  The  Defendants  do  not  affirm  the  deed ;  they  repudiate 
it  altogether,  though,  as  it  in  fact  was  inoperative  in  effect  and 
passed  nothing,  they  have  not  taken  any  steps  to  set  it  aside. 

[BowEisr,  L.  J.,  referred  to  Biglit  v.  Bucknell  (1),  as  shewing  that 
there  must  be  a  precise  and  specific  averment  of  a  particular 
fact  to  create  estoppel.] 

Every  statement  of  fact  recited  in  the  deed  of  April,  1877,  is 
literally  true,  and  the  Defendants  do  not  seek  to  contradict  any 
such  statement.  They  only  add  the  further  statement  that  prior 
to  the  execution  of  the  deed  they  had  executed  another  convey- 
ance to  Toward  which  they  had  forgotten. 

As  to  the  other  point,  that  the  assignee  of  the  estate  has  no 
better  right  to  sue  on  the  covenant  than  the  assignor  had,  it  may 
be  noticed  that  the  statute  32  Hen.  8,  c.  34,  gives  lessees, 
grantees,  and  their  assigns,  the  like  action  and  remedy  on  the 
covenants  in  their  leases  against  grantees  of  the  reversion  as  the 
same  lessees  might  have  had  against  the  lessors  and  grantors. 
The  lessee's  right  of  action  on  the  covenant  is  thus  made  the 
measure  of  his  assign's  right  of  action  on  the  covenant  as  against 
assignees  of  the  reversion.  This  implies  that  as  against  the 
original  lessor^or  grantor  the  lessee  or  grantee  and  his  assign 
had  at  common  law,  independently  of  the  statute,  identical  rights 
of  action  on  the  covenants. 

[He  also  cited  Lord  Selhorne's  remarks  in  Scarf  y.  Jardine  (2), 
on  the  impossibility  of  at  once  relying  on  the  estoppel  and 
setting  up  the  facts  so  as  to  create  a  liability  by  the  combination 
of  the  two.] 

LiNDLEY,  L.J. : — 

I  must,  in  the  first  place,  express  our  obligation  to  Mr.  Seotf 
Fox  for  his  very  able  argument  in  this  case,  which  is  a  peculiar 
(1)  2  B.  &  Ad.  278.  (2)  7  App.  Gas.  345,  350. 
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one.  Toward  cheated  both  the  Plaintiffs  and  the  Defendants, 
and  the  Plaintiffs  have  lost  money  through  his  fraud.  The 
question  we  have  to  decide  is,  whether  the  Defendants  are  liable 
to  indemnify  the  Plaintiffs. 

The  Defendants,  who  were  the  trustees  of  the  will  of  Mr. 
Smithson,  employed  Toward  as  their  agent  about  the  sale  of 
some  property  in  lots.  In  1875  the  Defendants  conveyed  to 
Toward  in  fee  some  lots  which  he  purchased  from  them,  and  in 
the  following  year  he  mortgaged  these  lots  to  the  Bishop  Auelcland 
Building  Society.  The  sale  and  the  mortgage  were  honest  trans- 
actions. Toivard  then,  in  1877,  by  a  trick  induced  the  Defen- 
dants to  execute  to  him  a  second  conveyance  of  part  of  the 
land  comprised  in  the  former,  which  he  had  mortgaged,  so  that 
he  got  what  looked  like  an  independent  conveyance  of  the 
land  comprised  in  this  second  deed.  This  enabled  him  to  cheat 
the  Plaintiffs  by  mortgaging  to  them  without  their  having  any 
notice  of  the  mortgage  to  the  Bishop  Aucldand  Building  Society, 

There  was  no  communication  between  the  Plaintiffs  and  the 
Defendants,  and  the  Plaintiffs  claim  through  Toward.  Have 
they,  then,  any  better  right  than  he  ?  They  say  that  by  reason 
of  the  doctrine  of  estoppel  they  have.  First  let  us  look  at  the 
reality  of  the  thing.  What  did  the  Plaintiffs  get  by  their 
mortgage  from  Toward  ?  They  got  all  that  he  could  give  them, 
not  what  they  thought  he  could  give  them.  He  had  at  that 
time  only  an  equity  of  redemption,  and  his  mortgage  to  the 
Plaintiffs  made  them  second  mortgagees.  JSTow,  apart  from  the 
question  of  estoppel,  the  Plaintiffs,  as  assignees  of  a  mere  equity 
of  redemption,  have  no  remedy  against  the  Defendants  on  their 
covenants  for  title,  for  there  is  no  legal  estate  with  which  the 
covenants  could  run ;  so  that,  apart  from  estoppel,  the  Plaintiffs 
cannot  maintain  an  action  on  the  covenants. 

The  Plaintiffs  rely  as  an  alternative  case  on  the  ground  that 
the  Defendants  by  their  deed  of  1877  untruly  represented  that 
they  could  convey  to  Toward.  If  the  representation  had  been 
fraudulent  an  action  might  lie  ;  but  it  is  now  settled  that  an 
action  cannot  be  brought  for  a  misrepresentation  which  was  only 
negligent  and  not  fraudulent. 

Now  let  us  come  to  the  technicalities.  The  Plaintiffs  say, 
**  You,  the  Defendants,  are  estopped  from  saying  that  you  had 
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not  a  legal  fee  which  you  conveyed  to  Toward ;  we,  therefore, 
are,  as  against  you,  to  be  taken  as  having  the  legal  fee,  an 
incident  to  which  is  the'  right  to  sue  you  on  the  covenants  for 
title."  Now,  I  think  that  Toward,  having  obtained  the  second 
conveyance  by  fraud,  could  not  get  an  estate  by  estoppel,  though 
I  am  not  prepared  to  say  that  the  Defendants  could  plead  non 
est  factum — indeed,  I  do  not  think  that  they  could.  It  does  not 
appear  that  the  Defendants  were  under  any  mistake  as  to  the 
contents  of  the  documents  which  they  executed.  They  knew 
what  they  were  doing  when  they  executed  the  deed ;  but  if  they 
had  not  been  deceived  they  would  not  have  done  it.  The  plea  of 
non  est  factum,  therefore,  could  not  in  my  opinion  be  sustained. 
But  it  is  urged  that  if  Toward  had  brought  an  action  on  the 
covenants  for  title  he  must  have  failed,  since  he  had  obtained 
the  conveyance  by  fraud,  and  that  the  Plaintiffs  are  in  no 
better  position.  If  the  Defendants  were  seeking  equitable  relief 
against  the  Plaintiffs,  they  could  plead  purchase  for  value  with- 
out notice  ;  but  the  Defendants  are  not  seeking  relief.  I  do  not 
remember  any  case  at  law  where  replication  of  purchase  for  value 
without  notice  has  been  held  a  good  answer  to  a  plea  of  fraud, 
wherefore  I  am  not  prepared  to  say  that,  assuming  an  estoppel  to 
exist,  the  Plaintiffs  could  maintain  an  action  on  the  covenants 
which  Toward  himself  could  not  have  maintained. 

There  is  no  estoppel  which  prevents  the  Defendants  from 
denying  that  they  conveyed  the  fee  to  Toiuard  by  the  deed  of 
1877.  Looking  carefully  at  the  cases,  especially  Bight  v.  Buck- 
nell  (1),  Heath  v.  Crealoch  (2),  and  General  Finance,  Mortgage 
and  Discount  Com]pany  v.  Liberator  Permanent  Benefit  Building 
Society  (3),  I  think  that  there  is  not  in  the  deed  of  the  4th  of 
April,  1877,  any  such  averment  that  the  vendors  were  seised  in 
fee  as  would  estop  them.  It  is  settled  that  a  grant  of  land  with 
covenants  for  title  does  not  estop,  and  in  the  present  deed, 
though  the  recitals  lead  to  the  inference  that  the  vendors  were 
seised  in  fee,  they  do  not  state  that  they  were.  The  late  Master 
of  the  Eolls  said  that  it  was  not  desirable  to  extend  a  doctrine  by 
which  falsehood  was  made  to  have  the  effect  of  truth ;  and  I 
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think  it  ought  not  to  be  extended  by  drawing  inferences  from 
language  which  is  not  clear.  Estoppel  is  a  rule  of  evidence 
which  prevents  a  man  from  saying  what  is  true.  Here  the  Plain- 
tiffs took  no  legal  estate  by  their  mortgage ;  so,  in  the  absence 
of  estoppel,  they  have  nothing  to  which  the  covenants  for  title 
can  attach,  and  they  cannot  sue.  I  am  of  opinion,  therefore, 
that  the  action  fails,  and  must  be  dismissed. 


BowEN,  L.J. : — 

The  Defendants  are  sued  on  covenants  for  title  contained  in  a  . 
conveyance  executed  by  them  to  Toward,  Toward  was  guilty  of 
fraud,  and  if  it  was  the  case  of  an  ordinary  covenant  the  Plaintiffs 
could  have  no  better  right  than  Toward,  The  answer  to  that 
is  ingenious,  that,  though  the  Defendants  could  have  set  aside 
this  deed  for  fraud,  it  was  voidable  only  and  not  void  (to  which 
extent  I  think  they  are  correct),  and  that,  not  having  been 
avoided,  it  operated  to  create  an  estate  by  estoppel,  and  that  the 
covenants  for  title  run  for  the  benefit  of  the  persons  into  whose 
hands  that  estate  passed.  That  depends  on  there  being  an  estate 
by  estoppel,  and  it  is  upon  the  broad  ground  that  there  is  no 
such  estate  that  this  case  must  be  decided.  The  law  of  estoppel 
by  deed  is  as  old  as  the  hills ;  an  estoppel  can  only  be  effected 
by  what  is  express  and  clear — by  a  statement  by  which  the  parties 
mean  to  bind  themselves  in  making  their  contract.  I  need  not 
read  again  the  observations  in  Bight  v.  Buehiell  (1),  to  the  effect 
that  estoppel  can  only  be  by  what  is  clear  and  precise.  This 
rule  is  not  a  mere  technical  rule,  but  is  of  great  importance. 
It  would  be  very  dangerous  to  extract  a  proposition  by  inference 
from  the  statements  of  a  deed,  and  hold  the  party  estopped  from 
denying  it ;  estoppel  can  only  arise  from  a  clear,  definite  state- 
ment. For  instance,  it  is  not  enough  to  say  that  a  vendor  is 
well  entitled  in  fee  at  law  or  in  equity ;  he  cannot  be  estopped 
from  denying  that  he  had  the  legal  estate  unless  there  is  an 
express  statement  in  the  deed  that  he  has  it.  In  the  present 
case  there  is  an  omission  in  the  deed,  so  that  it  falls  short  of 
saying  that  the  vendors  have  the  legal  fee  ;  it  may  have  been  an 
accidental  omission ;  but  what  right  have  we  to  supply  it  ?  The 

(1)  2  B.  &  Ad.  278. 
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recitals  in  the  deed  are  strictly  true ;  why  should  we  supplement 
them  by  inserting,  as  an  inference  from  them,  a  statement  which 
is  not  true  ? 

The  question  whether  a  hond  fide  purchaser  for  value  can  bring 
an  action  on  covenants  for  title  entered  into  with  his  vendor  by  a 
former  owner,  in  a  conveyance  which  was  obtained  by  fraud,  not 
of  such  a  nature  as  to  support  a  plea  of  non  est  factum^  and  so 
take  advantage  of  the  fraud,  is  new  and  important,  and  I  prefer 
to  leave  that  question  open,  as  it  is  not  necessary  for  the  decision 
of  the  present  case,  which  must  be  decided  on  the  ground  that 
as  there  is  no  estoppel  the  Plaintiffs  cannot  sue. 

I  concur  with  Lord  Justice  Lindley  in  expressing  our  obligation 
for  the  brilliant  argument  of  Mr.  Scott  Fox, 
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A.  L.  Smith,  L.J. : — 

I  also  thank  Mr.  Scott  Fox  for  his  able  argument. 

Mr.  WarmingtoYbs  argument  has  satisfied  me  that  the  De- 
fendants could  not  shelter  themselves  under  a  plea  of  non  est 
factum,  for  they  intended  to  execute  a  deed  containing  what  this 
deed  did  contain,  though  they  were  induced  to  execute  it  by  a 
fraudulent  concealment  of  the  fact  that  it  related  to  land  which 
they  had  already  conveyed. 

I  do  not  intend  to  bind  myself  on  the  question  whether, 
supposing  there  had  been  an  estoppel,  the  Defendants  could  have 
successfully  defended  this  action  on  the  ground  that  they  were 
induced  by  fraud  to  execute  the  conveyance.  It  is  unnecessary 
to  decide  the  point,  and  I  do  not.  I  decide  this  case  on  the 
ground  that  there  is  no  statement  in  the  deed  sufficiently  distinct 
to  create  the  estoppel  alleged  by  the  Plaintiffs.  An  inference  can 
be  drawn  from  the  deed  that  the  Defendants  were  owners  in  fee ; 
but  inference  is  not  enough  to  create  an  estoppel ;  there  must  be 
a  distinct,  positive  statement  of  the  fact  which  is  relied  on  as 
creating  it. 

Solicitors :  Iliffe,  Henley,  c&  Siveet ;  Bridges  &  Co.,  agents  for 
Sugh,  Dunn,  &  Watson,  Darlington, 

H.  C.  J. 
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0.  A.  LONDON  AND  NOETH  WESTEEN  EAILWAY 

1892  COMPANY  V.  EVANS. 

Canal — Right  of  Navigation — Subjacent  Mines — Right  of  Support. 

By  a  private  Act  of  Geo.  2,  the  undertakers,  who  were  not  made  a 
corporation,  were  authorized  to  make  an  existing  "brook  navigable,  and  to 
maintain  and  use  such  navigation,  and  to  make  such  new  cuts  and  canals 
as  might  be  necessary  for  the  purpose,  the  undertakers  first  giving  satis- 
faction to  the  owners  of  lands  which  should  be  made  use  of,  or  prejudiced, 
or  damaged,  by  the  carrying  on,  effecting,  or  preserving  the  navigation, 
which  satisfaction  might  be  by  a  yearly  payment  or  by  a  sum  in  gross. 
The  undertakers  were  authorized  to  charge  tolls  for  the  use  of  the  naviga- 
tion, and  the  public  were  to  have  a  right  to  use  it  on  payment  of  the  tolls. 
No  express  power  to  purchase  land  was  given,  but  persons  under  disability 
were  empowered  to  sell.  The  Act  contained  no  reference  to  minerals. 
The  brook  was  made  into  a  canal,  but  no  conveyances  to  the  undertakers 
were  made — compensation  being  made  to  landowners  by  annual  payments. 
The  navigation  subsequently  became  vested  in  the  Plaintiffs.  The  Defen- 
dants, who  were  owners  of  coal  under  the  canal,  worked  it  so  as  to  cause  a 
subsidence,  and  the  Plaintiffs  brought  their  action  for  an  injunction  on  the 
ground  that  they  had  a  right  to  support : — 

Held,  by  Kehewich,  J.,  that  the  grant  of  a  right  to  make  and  main- 
tain the  navigation  without  any  grant  of  the  land,  did  not  carry  with 
it  a  right  of  support  so  as  to  prevent  the  landowners  from  working  their 
mines : 

Held,  on  appeal,  that  where  an  express  statutory  right  is  given  to  make 
and  maintain  something  requiring  support,  the  statute,  in  the  absence  of  a 
controlling  context,  must  be  taken  to  mean  that  the  right  of  support  shall 
accompany  the  right  to  make  and  maintain —that  if  the  Act  does  not 
provide  any  means  of  obtaining  compensation  for  the  loss  occasioned  to 
the  landowner  by  his  having  to  leave  support,  this  is  a  strong  argument 
against  the  Legislature  having  intended  to  give  such  right ;  but  that  if  it 
contains  provisions  under  which  compensation  can  be  obtained,  it  needs 
a  strong  context  to  shew  that  the  right  to  support  is  not  given — that 
under  the  Act  in  the  present  case  compensation  could  have  been  success- 
fully claimed  for  the  damage  occasioned  to  the  landowners  by  making 
their  mines  unworkable — that  the  Legislature,  therefore,  must  be  taken  to 
have  intended  to  give  a  right  of  support,  and  that  the  Plaintiffs  were 
entitled  to  an  injunction. 

This  was  an  appeal  by  the  Plaintiffs  from  a  decision  of  Mr. 
Justice  Kekewich  (1). 

(1)  [1892]  2  Ch.  432. 
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By  a  private  Act  of  1754  (28  Geo.  2,  c.  viii.),  reciting  to  the  0.  A. 
effect  that  Sanlmj  Brook,  in  Lancashire,  from  the  point  where  it  1892 
entered  the  Mersey,  could  be  made  navigable  up  its  stream  and  London  and 
three  several  branches  thereof,  and  that  the  making  it  navigable  ^^jg^^^^j^- 
would  be  a  public  benefit,  five  persons  therein  named  and  thereby  Railway  Co. 
appointed  "  undertakers,"  their  heirs  and  assigns,  were,  by  sect.  1,  Evans. 
"  authorized  and  empowered  at  their  proper  costs  and  charges,  to 
make  the  said  river  or  brook  called  Sankey  Brooh  navigable, 
portable,  and  passable  for  boats,  flats,  and  other  vessels  from  the 
said  river  Mersey  below  Sankey  Bridge  up  the  said  river  or  brook 
and  the  said  three  several  branches,  and  from  time  to  time  to 
continue,  maintain,  and  use  such  navigation  in  such  manner  as 
they  shall  think  fit "  ;  and  for  that  purpose  to  clear,  open,  scour, 
enlarge,  or  straiten  the  brook  and  its  said  branches,  or  any 
other  streams,  brooks,  or  watercourses  which  came  or  might  be 
brought  into  the  same,  and  to  dig  the  banks  of  the  brook  or  of 
any  other  watercourses  aforesaid,  for  bringing  water  into  the 
brook,  "  and  to  make  such  new  cuts,  canals,  trenches,  or  passages 
for  water  in,  upon,  or  through  the  lands  or  grounds  adjoining  or 
'  near  unto  the  same  river  or  the  three  several  branches  aforesaid, 
or  such  streams,  brooks,  or  watercourses  as  aforesaid,  or  any  of 
them,  as  they  shall  think  proper  and  requisite  "  for  the  naviga- 
tion, or  for  the  more  convenient  carrying  on  the  undertaking; 
and  to  remove  obstructions  to  the  navigation,  and  to  erect  on 
the  brook  or  its  branches,  and  the  other  watercourses,  or  the  lands 
adjoining  to  or  near  the  same,  such  bridges,  sluices,  locks,  &c., 
and  other  works,  as  the  undertakers,  their  heirs,  assigns,  or 
nominees  should  think  requisite  and  convenient,  and  also  among 
other  powers,  "  to  dig,  take,  and  carry  away  soil,  clay,  gravel,  or 
stone  proper,  requisite,  and  convenient  for  carrying  on  the  said 
works  and  undertaking,  in  or  from  any  grounds  of  any  person  or 
persons  adjoining  or  lying  contiguous  to  the  said  river  or  brook 
(not  being  a  house,  garden,  orchard,  yard,  park,  paddock,  planted 
walk  or  avenue  to  a  house)  "the  said  undertakers, their 

heirs  and  assigns,  doing  as  little  damage  as  may  be  in  the  pre- 
mises, and  first  giving  satisfaction  to  the  owners  or  proprietors  of 
such  lands,  tenements,  tithes,  or  hereditaments  respectively  as 
shall  be  digged,  cut,  removed,  or  otherwise  made  use  of,  or  that 
Vol.  I.  1893.  C  1 
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C.  A.      in  anywise  shall  be  diminished,  prejudiced,  or  damaged  by  or  for 
1892       the  carrying  on,  effecting,  or  preserving  the  said  navigation,  or 
London  vnd  ^0^'  maintaining  or  managing  the  same  as  the  commissioners 
North     hereinafter  named  or  their  successors,  or  any  seven  or  more  of 

WESTEIiN  . 

Railway  Co.  them,  shall  for  that  purpose  order,  adjudge,  direct,  and  appoint, 
E\-:\xs.     according  to  the  true  intent  and  meaning  of  this  Act,  in  case  the 
said  undertakers,  their  heirs  or  assigns,  shall  not  otherwise  agree 
with  the  proprietors  of  such  lands,  tenements,  or  hereditaments 
respectively  concerning  the  same." 

By  sect.  3,  a  large  body  of  commissioners  was  appointed,  to 
whom  authority  was  given  "  to  interpose  and  mediate  between 
the  said  undertakers,  their  heirs,  assigns,  and  nominees,  and  the 
owners  and  occupiers  of  such  lands,  tenements,  and  heredita- 
ments adjoining  to  or  near  the  same  river  or  brook,  branches, 
streams,  or  watercourses  as  shall  be  intended  to  be  cut,  damaged, 
or  made  use  of  for  the  carrying  on  or  effecting  the  undertaking 
aforesaid,  and  to  settle  and  determine  what  satisfaction  either  by 
an  annual  rent  or  payment,  or  by  a  sum  of  money  in  gross,  every 
person  or  persons,  bodies  politic  or  corporate  respectively,  shall 
have  for  such  part,  share,  or  proportion  of  his,  her,  or  their  lands, 
tenements,  tithes,  or  hereditaments  as  shall  be  cut,  dug,  removed, 
or  made  use  of  as  aforesaid,  and  for  the  damage  that  shall  be 
thereby  sustained  "  ;  and  directions  were  given  as  to  their  course 
of  proceeding. 

Sect.  12  empowered  the  undertakers,  their  heirs,  assigns,  and 
nominees,  to  charge  a  toll  of  lOd.  per  ton  for  all  goods  carried  on 
the  navigations,  with  some  specified  exceptions. 

Sect.  15  enacted  that  it  should  be  lawful  for  all  husbands, 
guardians,  trustees,  committees,  executors,  or  administrators  for 
and  on  behalf  of  their  cestuis  que  trust,  whether  infants  or  issue 
unborn,  lunatics,  idiots,  or  femes  covert,  and  for  all  and  every 
other  persons  and  person  whatsoever  who  should  be  seised  or  pos- 
sessed of  or  interested  in  any  lands,  tenements,  or  hereditaments 
which  might  be  proper  and  convenient  for  and  facilitate  the 
carrying  on  and  effecting  the  intended  navigation,  to  demise  to 
the  undertaking  any  of  such  lands,  tenements  or  hereditaments, 
or  to  sell  to  them  the  fee  simple,  subject  to  or  charged  with  such 
perpetual  yearly  rent  as  the  commissioners  should  adjudge  to 
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be  an  equivalent  for  the  clear  yearly  rent  of  the  premises,  such  C.  A. 
rent  to  be  charged  upon  and  reserved  out  of  the  premises  leased  1892 
or  sold,  and  the  tolls  and  duties  received  under  the  Act.  London  and 

By  sect.  25  the  undertakers  were  required  to  secure  the  -^stern 
adjacent  lands  from  being  flooded,  and  if  they  should  make  any  Bail  way  Co. 
new  cuts,  canals  or  trenches  under  their  powers,  then  they  were  Evans. 
to  erect  and  maintain  such  sujOScient  bridges  or  passages  for  the 
accommodation  of  the  landowners  as  the  commissioners  should 
direct. 

By  sect.  26  it  was  provided  that  if,  at  any  time  after  the  work 
had  been  entered  upon  or  after  its  completion,  any  person  should 
sustain  any  damage  to  his  land  by  the  raising  of  the  water  to 
an  unusual  height,  or  by  turning,  diverting,  or  lowering  the 
stream,  or  by  not  efficiently  making  up  the  banks,  or  by  not 
cleansing  the  stream,  "  or  by  any  means  not  hereby  before  other- 
wise provided  for,"  the  compensation  should  be  settled  by  the 
commissioners  or  a  jury. 

Sect.  29  imposed  a  penalty  on  the  undertakers  if  they  failed 
to  keep  the  bridges  in  repair. 

By  sect.  35  it  was  enacted  that  the  river  or  brook,  and  its 
branches,  cuts,  and  canals  should  be  an  open,  common  and 
navigable  river,  and  that  all  persons  should  be  at  liberty  to 
navigate  it  on  paying  the  tolls  authorized  by  the  Act. 

By  sect.  36  it  was  provided  that  if  the  work  was  not  com- 
pleted by  the  29th  of  September,  1766,  the  commissioners  might 
appoint  other  persons  to  do  it,  and  that  on  their  appointment 
they  should  have  the  same  powers  as  were  given  to  the  original 
undertakers,  and  that  the  powers  of  the  original  undertakers 
should  determine. 

Sect.  53  recited  that  the  making  the  brook  navigable  would, 
amongst  other  advantages  to  the  public,^^be  a  means  of  supplying 
with  coal  the  borough  and  town  of  Liverpool,  and  other  places 
within  the  port  of  Liverpool,  much  better  than  they  were  then 
supplied,  and  it  then  proceeded  to  make  some  regulations  as 
to  the  sale  of  the  coal  conveyed  by  the  navigation. 

The  undertaking  was  completed.  No  land  was  purchased  and 
conveyed  to  the  undertakers.  Shortly  after  the  passing  of  the 
Act,  annual  payments  began  to  be  made  to  the  owners  or  occupiers 
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0.  A.      of  the  lands  of  which  portions  were  used  for  the  purposes  of  the 

1892       navigation,  and  they  had  been  continued  up  to  the  time  of  this 

LoN^AND  litigation.     They  appeared  to  have  been  assessed  solely  with 

NoETH     reo"ard  to  the  surface  value  of  the  lands  used,  and  after  a  time 
Western  ° 
Railway  Co.  they  settled  down  into  fixed  payments. 

Evans.        For  nearly  forty  years  before  the  present  litigation,  coal  had 

been  gotten  under  parts  of  the  canal,  and  subsidences  had  taken 

place  from  time  to  time.    There  were  many  of  five  or  six  feet 

vertically,  and  one  of  eighteen  feet  in  twelve  months.    All  of 

them  were  repaired,  and  the  traffic  on  the  canal  was  seldom 

stopped  by  them.    The  repairs  were  always  done  at  the  expense 

of  the  owners  of  the  navigation. 

The  present  action  was  brought  by  the  London  and  North 
Western  Bailway  Company,  in  whom  the  SanTcey  Navigation  had 
become  vested,  to  restrain  the  Defendants  from  working  coal 
under  part  of  the  lands  over  which  the  canal  passed,  so  as  to 
cause  damage  or  injury  to  the  canal. 

The  engineer  of  the  Defendants  estimated  the  value  of  the 
coal  which  would  have  to  be  left  under  the  land  in  question,  if 
perfect  support  for  the  canal  was  to  be  left,  at  £144,000,  and  the 
outside  expense  of  all  repairs  of  the  canal  that  would  be  needed 
if  the  coal  were  worked  out,  at  £5500. 

Mr.  Justice  Kehewich  held  that  the  Plaintiffs  were  not  entitled 
to  support,  and  dismissed  the  action. 

Sir  H.  James,  Q.C.,  Cozens-Rardy,  Q.C.,  and  Clare,  for  the 
appeal : — 

The  Act  gives  the  undertakers  power  to  construct  the  naviga- 
tion, and  we  say  that  this  gives  an  implied  right  to  support,  as 
otherwise  the  power  to  construct  would  be  nugatory.  There  is 
nothing  to  shew  whether  at  the  time  of  the  opening  of  the  navi- 
gation any  value  was  attached  to  the  minerals.  The  question  is, 
what  the  undertakers  were  entitled  to  take  when  they  entered  on 
the  lands,  and  what  they  did  take.  The  case  was  partly  treated 
below  as  depending  on  common  law  right  to  support ;  but  that 
argument  can  only  be  used  by  way  of  analogy.  We  are  not 
owners  of  the  land,  but  have  only  rights  over  it.  The  question 
is,  upon  the  Act,  what  did  the  Legislature  intend  those  rights  to 
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be  ?  It  cannot  have  been  intended  to  give  the  undertakers  merely      C.  A. 
a  surface  right  to  make  a  canal,  leaving  the  landowners  at  liberty  1892 
to  let  it  down  by  removing  the  minerals  as  soon  as  it  was  com-  London  and 
pleted.  The  case  is  similar  to  a  right  of  way  ;  if  you  grant  a  right  ^^^^^^^ 
of  way,  you  cannot  let  down  the  ground  over  which  it  is  granted ;  Railway  Co. 
and  this  case  stands  on  a  higher  footing,  for  in  the  case  of  a  right  Evans. 
of  way  there  is  a  mere  grant  of  right  to  pass ;  here  there  is  a  right 
to  make  and  maintain  a  structure  on  the  land.    We  are  not 
trespassers ;  and  if  there  has  been  a  failure  as  to  compensation, 
we  do  not  lose  the  statutory  right  to  maintain  the  works.  The 
landowners  might  have  stopped  the  works  in  1874  if  they  were 
not  properly  compensated ;  and  if  they  have  any  claim  to 
compensation  which  they  can  enforce  now,  letting  down  our 
canal,  which  is  a  public  highway,  is  not  the  proper  means  of 
enforcing  it. 

Now,  as  to  the  authorities.  In  Benfieldside  Local  Board  v.  Con- 
sett  Iron  Company  (1)  the  Bishop  of  Durham  was  entitled  to  mines 
under  a  moor.  Commissioners  were  directed  by  Act  of  Parliament 
to  lay  out  highways  over  the  moor,  the  mines  and  minerals  being 
reserved  to  the  Bishop  as  lord  of  the  manor,  with  right  to  work 
them  without  paying  any  damages  or  making  satisfaction.  It 
was  held  that  the  lord  could  not  work  the  mines  so  as  to  destroy 
the  roads.  This  case  shews  that  if  a  highway  comes  into  exist- 
ence, even  with  a  provision  that  the  mine-owner  may  work  his 
mines  without  making  compensation,  that  does  not  enable  him 
to  destroy  the  public  right.  The  Solicitor-General,  in  the 
Court  below,  relied  on  some  other  cases.  The  first  was  Consett 
Waterivorhs  Company  v.  Bitson  (2).  That  case  turned  on  an 
express  reservation  of  mines  with  a  power  to  work  them  given  in 
such  terms  that  the  Court  of  Appeal  came  to  the  conclusion  that 
it  could  only  be  construed  as  authorizing  the  mine-owner  to  work, 
though  by  so  doing  he  let  down  the  surface.  There  is  nothing 
analogous  in  the  present  case.  The  next  case,  we  say,  is  in  our 
favour — In  re  Corporation  of  Dudley  (3),  which  related  to  a  sewer 
constructed  under  the  authority  of  the  Public  Health  Act,  1875. 
The  statute  gave  no  express  right  to  support ;  but  the  Court  of 

(1)  3  Ex.  D.  (2)  22  Q.  B.  D.  318,  702. 

(3)  8  Q.  B.  D.  86,  93. 
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C.  A,  Appeal  lield  it  to  be  implied  on  the  ground  stated  by  the  present 
1892       Master  of  the  Eolls,  "  That  where  the  Legislature  gives  power  to  a 

London  AND  public  body  to  do  anything  of  a  public  character,  the  Legislature 
Westekn  ^^^^      S^^^  public  body  all  rights,  without  which 

EailwayCo.  the  power  would  become  wholly  unavailable,  although  such  a 
Evans.  meaning  cannot  be  implied  in  relation  to  circumstances  arising 
accidentally  only  " ;  and  Lord  Justice  Lindley  in  his  judgment 
says  that,  pimd  facie,  the  local  authority  acquired  a  right  to 
support  of  their  sewer,  and  that  such  right  accrued  at  the  time 
the  sewer  was  constructed.  There  is  one  distinction  between 
that  case  and  the  present,  that  the  local  authority  were  bound  to 
make  the  sewer;  but  the  judgments  are  not  founded  on  that. 
The  case  of  Caledonian  Railway  Company  v.  Sp-ot  (1)  shews  the 
position  of  a  grantee  of  land  where  the  grantor  has  reserved  the 
minerals.  The  Metropolitan  Board  of  Worhs  v.  Metropolitan  Bail- 
way  Company  (2)  was  referred  to  by  the  Defendants  as  in  their 
favour ;  but  it  has  really  no  bearing  on  the  present  case.  It  was 
held  that  the  plaintiffs  were  not  entitled  to  lateral  support  for 
their  sewer  from  adjacent  land  whose  owners  were  not  within  the 
compensation  clause.  The  Act  does  not  in  express  terms  impose 
an  obligation  to  keep  up  the  canal  as  a  canal ;  but  there  is  an 
obligation  to  keep  up  bridges  and  to  maintain  the  banks  when 
made,  and  to  keep  up  floodgates.  It  will  be  said  that  the  case  is 
a  hard  one,  because  the  landowner  gets  no  compensation  for  his 
mines.  The  same  argument  was  used  in  Caledonian  Railway 
Company  v.  Sprot  and  the  answer  is  the  same  as  in  that  case, 
that  the  landowner  was  not  bound  to  allow  the  work  to  be  done 
on  his  land  until  he  was  compensated  for  all  damage,  direct  or 
consequential.  It  is  at  this  distance  of  time  to  be  presumed  that 
all  proper  compensation  was  made,  for  the  making  compensation 
was  a  condition  precedent  to  using  the  lands.  It  was  urged 
below  that  as  the  Act  throws  the  duty  of  repairing  the  canal  on 
the  undertakers,  they  must  repair  at  their  own  expense  the 
damage  done  by  the  mine-owners ;  but  the  same  argument  was 
unsuccessfully  urged  in  Benfieldside  Local  Board  v.  Consett  Iron 
Company  (3).    The  case  of  Metropolitan  Board  of  Worhs  v.  Metro- 

(1)  2  Macq.  449.  (2)  Law  Kep.  3  C.  P.  612 ;  4  C.  P.  192. 

(3)  3  Ex.  D.  54. 


1  Ch.  CHANCERY  BIYISION.  23 

poUtan  Railwaij  Comimny  (1)  is  explained  in  Roclerieh  v.  Aston  C.  A. 
Local  Board  (2).  1892 

London  and 

Bighy,  S.-Gr.,  BensJiaiv,  Q.C., '  and  Warrington,  for  the  Ke-  ^yj!^™^^ 
spondents  : —  Kailway  Co. 

The  question  is  whether  the  course  of  practice  followed  for  150  Evans. 
years — that  the  undertakers  should  maintain  the  canal  at  their 
own  expense — is  to  be  altered.  Until  the  railway  company  came 
into  possession  of  the  undertaking  no  one  doubted  that  they 
were  obliged  to  maintain  it,  and  had  no  right  to  the  support  of 
the  minerals.  The  effect  of  the  Plaintiffs'  contention  is  that  we 
must  leave  ungotten  coal  of  the  value  of  nearly  £150,000,  and 
the  evidence  shews  that  if  all  the  coal  was  got  out  the  canal 
could  be  repaired  at  an  expense  of  less  than  £6000.  Now  there 
is  not  a  word  in  the  Act  about  support  by  minerals.  Liberty  is 
given  to  the  undertakers  to  use  the  land,  that  is,  to  dig  upon  it, 
to  take  gravel  from  it,  to  lay  refuse  ujDon  it  and  so  forth,  and  it 
is  for  this  kind  of  user  that  compensation  is  provided.  The 
question  of  minerals  was  not  in  any  one's  mind  when  the  Act 
was  passed — its  scope  is  merely  to  legalize  what  would  otherwise 
be  a  trespass,  and  to  give  compensation  for  the  damage  done  by 
it.  All  the  compensation  that  has  ever  been  paid  was  compen- 
sation for  surface  damage. 

[BowEis,  L.J. : — Surely  the  Legislature  must  have  intended 
to  give  the  undertakers  something  more  than  a  license  to  make 
a  canal  which  the  landowners  could  destroy  the  next  day.] 

It  would  be  illegal,  no  doubt,  to  do  any  act  on  the  surface 
which  would  destroy  the  canal ;  it  would  be  illegal  to  destroy  it 
from  below  wilfully  and  maliciously ;  but  we  say  that  it  is  not 
illegal  to  work  the  minerals  below  in  the  ordinary  course  of 
working,  though  it  may  injure  the  canal.  Destroying  the  canal 
by  working  the  mines  is  out  of  the  question  :  it  clearly  appears 
that  no  working  of  them  would  destroy  the  canal,  it  would 
only  cause  some  extra  expense  in  keeping  it  up.  Just  at  the 
commencement  of  the  works  an  agreement  was  made  between 
the  undertakers  and  Mr.  Legh  and  his  tenants,  as  to  assessing 


(1)  Law  Rep.  3  C.  P.  612 ;  4  C.  P.  192. 


(2)  5  Ch.  D.  328,  332. 
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0.  A.      compensation,  and  we  find  it  was  assessed  by  the  undertakers 
1892      paying  a  suitable  proportion  of  the  rent  of  the  lands,  portions  of 
LondoiTand  which  were  made  useless  to  the  occupiers  by  the  navigation.  In 
North     i}^q  present  case  the  promoters  had  no  estate  in  the  land  under 

Western  ^ 

Railway  Co.  the  original  Act,  HolUs  v.  Goldfinch  (1) ;  and  the  subsequent  Acts 
Evans.  go  on  the  same  lines.  The  ownership  of  the  soil  remained  as  it 
was  before,  subject  to  certain  rights  given  to  the  navigation. 
That  distinguishes  the  case  from  all  those  in  which  there  was  a 
severance  of  ownership  between  the  surface  land  and  the  under- 
lying part,  as  for  instance,  In  re  Corporation  of  Dudley  (2),  where 
Cotton,  L.J.  (3),  rests  his  judgment  on  ownership.  In  Benfieldside 
Local  Board  v.  Consett  Iron  Company  (4),  the  rights  of  the  Bishop 
by  the  terms  of  the  Act  extended  only  over  the  lands  allotted, 
and  as  the  highways  were  taken  out  before  allotment,  the 
Bishop's  rights  did  not  extend  to  them.  Then,  in  the  Metro- 
politan Board  of  Works  v.  Metropolitan  Bailway  Company  (5), 
though  the  Act  under  which  the  plaintiffs  made  their  sewer 
authorized  them  to  make  it,  and  lateral  support  was  under  ordi- 
nary circumstances  essential  to  it,  they  were  held  not  entitled  to 
lateral  support. 

[BowEN,  L.J. : — The  Court  of  first  instance  went  on  the  ground 
that  the  sewer  might  be  made  so  as  not  to  require  lateral 
support,  and  that  therefore  lateral  support  did  not  appear  to  be 
reasonably  necessary  in  order  to  enable  the  Act  to  be  carried  out, 
and  the  judgment  on  appeal  is  consistent  with  that.  The  case  is 
put  on  that  ground  in  Boderich  v.  Aston  Local  Board  (6).] 

Where  a  man  dedicates  land  for  a  highway  he  does  not  prevent 
himself  from  working  the  coal  under  it ;  it  would  be  lamentable 
if  he  did.  We  do  not  find  any  case  in  which  any  one  has  been  in- 
dicted for  causing  subsidence  of  a  highway  by  mining  operations. 
It  is  not  for  the  benefit  of  any  one  that  a  highway  should  be  left 
standing  on  a  ridge;  it  is  much  better  that  it  should  be  let 
down  along  with  the  adjoining  ground. 

[BowEN,  L.J. : — The  authorities  are  clear  that  if  land  is  granted 


(1)  1  B.  &  C.  205. 

(2)  8  Q.  B.  D.  86. 

(3)  Ibid.  95. 


(4)  3  Ex.  D.  54. 

(5)  Law  Rep.  3  C.  P.  612 ;  4  C.  P.  192. 

(6)  5  Ch.  D.  328. 
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for  the  express  purpose  of  some  particular  work,  that  carries  C.A. 
the  implied  right  of  such  support  as  is  necessary  for  main-  1892 

taining  the  work.    I  think  that  this  is  a  part  of  a  wider  propo-  London  and 

sition,  that  if  you  grant  anything  you  grant  the  necessary  means  -^^^^^^ 

of  enjoying  it.    If  a  grant  is  given  to  construct  on  land  works  Railway  Co. 
which  require  support,  is  not  the  right  of  support  given  by  Evans. 
implication :  and  where  an  express  right  is  given  by  statute  to 
construct  works  which  require  support,  is  not  such  a  right  of 
support  given  as  is  necessary  for  the  maintenance  of  the  works, 
unless  the  context  shews  the  contrary  ?] 

Such  a  right  only  of  support  as,  having  regard  to  the  circum- 
stances of  the  case  and  to  what  was  in  the  contemplation  of  the 
Legislature,  is  reasonable.  At  the  time  of  the  passing  of  the 
Act  nobody  thought  about  minerals ;  there  is  no  prohibition  of 
taking  them  away,  and  the  promoters  took  their  chance.  The 
taking  the  minerals  away  does  not  prevent  their  keeping  up  the 
canal,  though  it  increases  somewhat  the  expense  of  doing  so. 
The  object  of  the  Act  is,  therefore,  not  defeated  by  our  con- 
tention. 

Sir  H.  James,  in  reply  : — 

The  usage  up  to  the  present  time  cannot  control  the  rights 
of  the  parties,  which  must  depend  on  the  Act  of  1754.  The 
usage  cannot  be  looked  to  in  construing  that  Act ;  this  would  be 
allowing  private  individuals  to  decide  on  the  meaning  of  an  Act 
of  Parliament.  The  Kespondents  say  that  their  works  cause 
no  subsidence  that  cannot  easily  be  repaired,  but  their  arguments 
would  justify  the  total  destruction  of  the  canal  by  mining.  They 
do  not  give  any  answer  to  the  suggestion  of  the  Court  that  a 
license  to  make  works  requiring  support  carries  with  it  a  right 
to  support,  and  they  are  driven  to  contend  that  the  day  after  the 
canal  was  completed  the  mine-owners  could  have  destroyed  it  by 
working  out  their  coal.  It  lies  on  the  landowner  to  shew  that 
the  right  of  support  which  is  implied  by  the  license  is  taken 
away.  Everything  which  is  necessary  to  support  the  water  in  the 
canal  is  "made  use  of"  within  the  meaning  of  the  Act.  If, 
instead  of  merely  claiming  surface  value,  the  landowner  had 
said  :  "  The  working  of  my  mines  will  be  interfered  with,  and  you 
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0.  A.      must  compensate  me  for  that,"  such  a  claim  could  not  have  been 
1892       resisted.    In  In  re  Corporation  of  Dudley  (1)  a  clause  of  com- 
LoN^AND  pensation  was  held  to  apply  to  coal,  and  it  was  not  so  strong  a 
North     compensation  clause  as  the  present.    It  is  said  the  landowners 

Western  l'  i    r.  i  •  i 

EailwayCo.  were  never  compensated  for  being  prevented  irom  taking  the 
Evans.     coal,  but  the  reply  is  as  in  Caledonian  Bailway  Company  v. 
"  Sprot  (2),  that  if  a  landowner  could  obj  ect  to  the  work  being 

done,  unless  he  was  paid  all  the  compensation  he  was  entitled  to 
in  respect  of  his  mines,  as  well  as  the  surface,  it  is  his  own  fault 
if  he  confined  his  claim  for  compensation  to  surface  damage. 


1892.  Nov.  7.    LiNDLEY,  L.J.  :— 

I  have  had  the  opportunity  of  reading  the  written  judgments 
of  my  learned  Brethren,  and  shall  only  say  that  I  concur  in 
them. 


BowEN,  L.J. : — 

The  Plaintiffs,  the  London  and  North  Western  Bailway  Com- 
pany, have  succeeded  to  the  ownership  of  the  St.  Helen's  Canal 
and  to  the  rights  and  liabilities  of  its  original  proprietors  under 
an  old  Act  of  Parliament  passed  in  the  year  1754.  The 
Defendants  are  lessees  and  occupiers  of  coal  mines  in  the  sub- 
jacent and  adjacent  lands  over  which  a  branch  of  the  canal  has 
been  constructed,  and,  in  the  ordinary  course  of  working  their 
coal,  are  endangering  this  branch.  Thereupon  the  London  and 
North  Western  Bailivay  Company  ask  for  an  injunction  to  restrain 
the  Defendants  from  so  working  their  mines  as  to  cause  damage 
to  the  canal. 

The  Plaintiffs  contend  that,  together  with  an  express  right  to 
make  and  to  maintain  their  canal,  the  Act  of  17 54-  conferred  on 
them  by  implication  the  right  to  such  support  as  was  necessary 
for  the  existence  of  the  canal  and  its  branches.  The  right  to 
make  the  canal,  they  argue,  Avas  subject  to  the  condition  pre- 
cedent of  their  making  compensation  to  the  owners  of  the  lands 
taken  or  used  for  the  purposes  of  the  canal.  Such  compensation, 
they  urge,  was  paid  to  the  predecessors  in  title  of  the  Defen- 

(1)  8  Q.  B.  D.  86,  87.  (2)  2  Macq.  449. 
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dants ;   and,  thereupon,  the  necessary  right  of  the  support      0.  A. 
requisite  for  the  due  maintenance  of  the  canal  was  acquired.  1892 
The  Defendants,  on  the  other  hand,  allege  that  the  compensa-  London  and 
tion  so  paid  was  in  respect  only  of  the  actual  lands  taken,  but  -westeen 
nothing  was  paid  for  minerals,  and  that,  if  the  Plaintiffs  sue-  Railway  Co. 
ceed  in  their  present  claim,  the  Defendants,  as  owners  of  the  Evans. 
minerals,  will  have  been  prevented  from  using  in  a  legitimate  and    sowen,  l.j. 
ordinary  manner  what  still  is  their  own  property.    How  far  the  ~ 
predecessors  in  title  actually  received  compensation  is  a  question 
that  will  hereafter  be  examined  in  the  judgments  to  be  delivered. 
Meanwhile,  it  is  desirable  clearly  to  state  the  point  of  view  from 
which  the  construction  of  the  Act  of  Parliament,  upon  which 
the  question  in  this  case  mainly  turns,  ought  to  be  approached. 

In  dealing  with  an  ordinary  grant  of  lands  it  is  undoubted 
law  that,  where  such  a  grant  is  made  for  a  specific  purpose,  such 
as  the  construction  on  the  lands  of  a  house,  canal,  railway,  or 
other  permanent  work,  the  grant,  in  the  absence  of  a  contrary 
intention  appearing  on  its  face,  carries  with  it  by  implication 
the  right  of  reasonable  and  necessary  support  for  the  works  so  to 
be  erected  from  the  subjacent  or  adjacent  lands  of  the  grantor. 
This  maxim  of  law  and  of  good  sense  applies  whether  the  grant 
is  voluntary  or  under  the  compulsory  powers  of  a  statute :  see 
Elliot  V.  North-Eastern  BaiUuay  Company  (1)  ;  Caledonian  Bail- 
way  Company  v.  Sprot  (2). 

•  When  we  pass  from  private  grants  between  individuals  to 
titles  and  rights  created  by  an  Act  of  Parliament,  the  exact 
subject-matter  is  altered,  but  similar  rules  of  good  sense  and 
law  obtain  when  we  have  to  interpret  sections  which  do  not 
expressly  decide  the  matter.  These  canons  do  not  override  the 
language  of  a  statute  where  the  language  is  clear  ;  they  are  only 
guides  to  enable  us  to  understand  what  is  inferential.  In  each 
case  the  Act  of  Parliament  is  all-powerful,  and,  when  its  mean- 
ing is  unequivocally  expressed,  the  necessity  for  rules  of  con- 
struction disappears  and  reaches  its  vanishing  point.  Where 
the  intention  of  the  Legislature  has  been  left  to  be  collected 
from  principles  of  reason,  there  are  one  or  two  obvious  principles 
which  have  to  be  borne  in  mind.  One  such  maxim,  similar  to 
(1)  10  H.  L.  C.  333,  357.  (2)  2  Macq.  450. 
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Bo  wen,  L.J. 


C.  A.      that  which  has  been  alluded  to  as  governing  the  case  of  private 
1802       grants,  seems  obvious  also  with  regard  to  Acts  of  Parliament. 
London  AND  Where  an  express  statutory  right  is  given  to  make  and  maintain 
North     ^  thing  necessarily  requiring  support,  the  statute,  in  the  absence 
Railway  Co.  of  a  context  implying  the  contrary,  must  be  taken  to  mean  that 
Evans.  right  to  necessary  support  of  the  thing  constructed  shall 

accompany  the  right  to  make  and  to  maintain  it.  More 
especially  would  this  seem  reasonable  when  the  thing  to  be 
constructed  is  one  of  public  advantage  and  utility,  in  which  the 
public  are  to  have  rights.  The  maxim  of  good  sense  and  law 
so  stated  becomes  applicable  with  more  or  less  stringency  accord- 
ing to  the  scope  of  the  Act  of  Parliament.  On  the  other  hand,  the 
Legislature  cannot  fairly  be  supposed  to  intend,  in  the  absence 
of  clear  words  shewing  such  intention,  that  one  man's  property 
shall  be  confiscated  for  the  benefit  of  others,  or  of  the  public, 
without  any  compensation  being  provided  for  him  in  respect 
of  what  is  taken  compulsorily  from  him.  Parliament  in  its 
omnipotence  can,  of  course,  override  or  disregard  this  ordinary 
principle  as  it  can  override  the  former,  if  it  sees  fit  to  do  so,  but 
it  is  not  likely  that  it  will  be  found  disregarding  it,  without 
plain  expressions  of  such  a  purpose.  These  two  maxims  or 
principles  appear  to  bear  on  the  construction  of  statutes  like 
the  present,  and  may  be  called  canons  of  construction,  not 
because  they  are  inflexible  doctrines,  but  because  they  are 
doctrines  of  sound  sense  and  obvious  justice,  to  be  borne  in  mind 
in  dealing  with  legislation,  which  cannot  be  supposed,  unless  it 
so  explicitly  states,  to  neglect  what  is  reasonable  and  business- 
like on  the  one  hand,  or  what  is  natural  justice  upon  the  other. 
It  is  evident  that  when  both  a  right  to  make  and  maintain  a 
work  necessarily  requiring  support  is  given,  and  a  mode  of  com- 
pensation also  is  provided  for  those  whose  lands  will  have  to 
furnish  such  support,  the  two  maxims  work  in  harmony  with, 
and  are  not  drawn  into  conflict  with,  one  another.  The  reasons 
for  supposing,  in  the  absence  of  a  controlling  context,  that  the 
Act  designed  the  right  of  necessary  support  to  be  enjoyed  seem 
in  such  a  case  to  become  overwhelming.  When  no  right  of 
compensation  is  furnished  by  the  Act  the  case  is  different.  The 
two  maxims  then  appear  to  draw  us  in  different  directions,  and 
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their  antinomies  have  to  be  adjusted  by  a  careful  examination      0.  A. 
of  the  statute  itself.    It  is  by  the  light  of  these  two  principles  1892 
when  they  coincide  in  favour  of  one  view  of  the  statute,  by  their  London  and 
adjustment  and  reconciliation  when  they  appear  to  conflict,  that  ^^^^^^j^ 
various  cases  have  been  decided,  falling  on  one  side  or  the  other  Railway  Co. 
of  the  line,  according  to  differences  in  the  statutes  which  have  Evans 
to  be  construed ;  such  cases,  for  instance,  as  Metropolitan  Board    Bowen,  l.j. 
of  WorJcs  V.  Metropolitan  Railway  Company  (1),  as  explained  by 
Sir  G.  Jessel,  M.E.,  in  Roderick  v.  Aston  Local  Board  (2),  In  re 
Corporation  of  Dudley  (3),  and  in  Benfieldside  Local  Board  v. 
Consett  Iron  Company  (4).    If  in  the  present  case  compensation 
for  the  right  of  support  has  been  in  fact  provided  for  by  the  Act 
of  1754,  the  two  maxims  of  good  sense,  so  far  from  creating  a 
conflict  of  reasoning,  both  will  operate  in  favour  of  the  Plaintiffs' 
claim  to  the  right  of  support,  and  the  point  to  be  decided  upon 
the  present  appeal  will  become  reasonably  clear.    For  reasons 
which  have  been  elaborated  by  my  Brother  A,  L.  Smithy  with 
which  I  agree,  and  which  I  will  leave  to  him  to  state  at  length, 
it  seems  to  me  that  in  the  present  case  apt  words  of  compensa- 
tion for  those  whose  lands  would  be  required  for  the  making  and 
maintenance  of  the  canal  are  to  be  found  in  the  statute  of  1754. 
The  words  "  first  making  satisfaction  to  the  owners  of  such  lands 
as  shall  be  made  use  of"  ought  to  be  reasonably  construed  as 
wide  enough  to  secure  such  just  compensation.    It  is  true  that 
at  the  date  of  the  Act  the  minerals  were  not  thought  to  be  of 
value,  and  were  not  taken  into  account  in  assessing  the  actual 
compensation  exacted.     But  if  the  right  of  support  was  not 
substantially  measured  in  the  price  given  for  the  lands  taken 
and  used,  it  might  have  been  demanded  and  estimated  in  the 
price,  had  the  owners  been  sufficiently  prescient ;  and  after  this 
length  of  time  it  must  be  assumed  that  all  was  paid  for  which 
was  capable  of  calculation  or  measurement  and  which  was  thought 
worth  claiming  by  the  owners,  and  that  all  conditions  precedent 
have  been  fulfilled  which  were  requisite  to  give  the  canal  pro- 
prietors the  right  to  the  necessary  support  for  the  maintenance 

(1)  Law  Rep.  3  C.  P.  612,  623 ;  (2)  5  Cli.  D.  333. 

4  C.  P.  192.  (3)  8  Q.  B.  D.  86. 

(4)  3  Ex.  D.  54. 
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0.  A.  and  making  of  their  canal.  The  appeal  accordingly  ought  to 
1892       succeed,  and  the  injunction  to  be  granted  to  the  Plaintiffs,  with 

T^..^  ^xrr.  costs  of  the  action,  both  below  and  in  this  Court. 

IjOndon  and 

North 

eII^^Tco.  a.  L.  Smith,  L.J. 
EvAKs.  The  question  to  be  determined  in  this  case  is  whether  the  un- 
dertakers,  who  were  empowered  by  the  Act  of  28  Geo.  2,  c.  viii. 
(1754),  to  convert  Sankey  Brook,  in  the  county  of  Lancaster,  and 
its  branches  into  a  navigable  river  for  the  use  of  the  public,  and 
also  to  make  and  maintain  such  new  cuts  and  canals  in,  upon, 
and  through  the  lands  of  owners  adjoining  as  might  be  proper 
and  requisite  for  the  navigation  and  carrying  out  of  the  contem- 
plated undertaking,  acquired  the  right  of  subjacent  support  by 
virtue  of  that  Act  from  the  lands  underneath  such  new  cuts  and 
canals,  or  whether  the  landowners  possessed  of  the  minerals  lying 
under  the  cuts  and  canals  are  entitled  to  win  them  in  the  ordinary 
and  accustomed  manner,  even  though  by  so  doing  they  let  down 
the  surface  and  destroy  the  cuts  and  canals. 

It  may  be  taken,  without  referring  to  the  Acts  passed  since  the 
Act  of  1754,  that,  if  the  undertakers  under  that  Act  obtained 
the  right  to  subjacent  support,  the  present  Plaintiffs  have  also 
such  right. 

It  is  settled  law  that  where  minerals  are  severed  from  the  sur- 
face by  deed,  instrument,  or  Act  of  Parliament,  the  mineral  owner 
is  not  entitled  to  let  down  the  surface,  unless  by  the  deed,  instru- 
ment, or  Act  of  Parliament  by  which  the  minerals  are  severed  it 
appears  that  the  surface  owner  has  parted  with  the  right  of  sup- 
port, or,  in  other  words,  that  the  mineral  owner's  right  to  get  the 
minerals  is  thereby  limited  to  getting  them  in  such  a  manner  as 
not  to  occasion  injury  to  the  surface  owner.  If  authority  were 
wanted,  the  cases  of  the  Caledonian  Bailwaij  Company  v.  Sprot  (1)  ; 
Bell  V.  Love  (2)  ;  and  Davis  v.  Treliarne  (3)  will  suffice.  But  it  is 
said  by  the  Solicitor-General  for  the  Defendants  that,  though 
this  may  be  so,  it  does  not  apply  to  the  present  case,  because,  by 
the  Act  of  1754,  there  had  been  no  severance  of  the  surface 
from  the  minerals,  and  in  this  he  is  correct,  for  by  the  Act  no 

(1)  2  Macq.  449.  (2)  10  Q.  B.  D.  547,  558. 

(3)  6  App.  Cas,  460,  466. 
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property  in  the  surface 'soil  is  vested  in  the  Plaintiffs,  nor  is      C.  A. 

there  any  severance  of  surface  at  all  from  the  minerals.  1892 

It  is  a  correct  proposition  of  law  that  when  an  Act  of  Parlia-  London  and 

ment  empowers  undertakers  to  make  and  maintain  works  for  the  ^^^^^^^ 

benefit  of  the  public  upon  the  land  of  others,  and  such  works  of  Railway  Co. 

v. 

necessity  require  the  support  of  the  subjacent  soil,  and  the  Act  Evans. 

provides  for  compensating  the  landowners  for  damages,  both  to  ^  ^  j 

the  surface  and  subjacent  minerals,  by  reason  of  the  execution  of 

the  contemplated  works,  then,  unless  there  be  something  in  the 

Act  to  the  contrary,  a  necessary  implication  arises  that  the  Act 

gives  to  the  undertakers  a  right  to  subjacent  support  for  the 

works  authorized  to  be  constructed  and  maintained. 

In  stating  this  proposition  I  do  not  wish  to  be  understood  as 
holding  that  nothing  less  than  the  above  will  suffice  to  raise  the 
implication  of  the  right  to  subjacent  support,  but  this  case  does 
not,  in  my  opinion,  necessitate  an  inquiry  as  to  what,  if  anything 
less,  will  suffice.  In  my  judgment,  if  the  conditions  above  stated 
are  to  be  found  in  an  Act  of  Parliament,  a  necessary  implication 
does  arise  that  the  undertakers  are  entitled  to  subjacent  support 
for  their  works  as  against  the  mineral  owner  below. 

This  proposition  appears  to  be  one  which  is  irresistible,  for  it 
is  impossible  to  suppose  in  the  premises  mentioned  that  the 
Legislature  contemplated  that  the  mineral  owner  might  let  down 
and  destroy  the  works  authorized  to  be  constructed  for  the  benefit 
of  the  public. 

The  case  of  In  re  Corporation  of  Dudley  (1),  before  my  Brothers 
Denman  and  WatJcin  Williams,  whose  decision  was  affirmed  on 
appeal  by  this  Court,  was  decided  upon  this  principle.  In  that 
case  the  Corporation  of  Dudley  were  empowered  by  the  Puhlic 
Health  Act,  1875,  to  construct  a  sewer  through,  under,  and  upon 
the  lands  of  Earl  Dudley.  By  the  Act  Earl  Dudley  was  entitled 
to  claim  compensation  for  damages  sustained  by  him  in  being- 
deprived  of  the  free  power  to  work  his  minerals  subjacent  to  the 
sewer.  It  was  held  that,  in  these  circumstances,  the  Earl  was 
under  obligation  to  preserve  to  such  sewer  subjacent  support. 
Mr.  Justice  Denman,  in  his  judgment,  said  (2) :  It  appears  to 
me  a  matter  of  common  sense  inference,  that  where  a  statute  for 
(1)  8  Q.  B.  D.  86.  (2)  8  Q.  B.  D.  90. 
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C.  A.      the  public  benefit  gives  such  a  power  as  this  to  persons  laying 
1892      down  such  things  as  sewers,  it  must  at  the  same  time  give  them 
London  and  a  right  not  to  be  undermined  by  persons  having  minerals  under- 
Western    ii^ath."    It  must  be  remembered  that  in  that  case  the  right  to 
Eailway  Co.  compensation  was  given  to  the  mineral  owner,  and  Mr.  Justice 
Evans.     Benman  had  this  in  his  mind  when  he  made  the  statement  above. 
A.  L.  Smith,  L.J.  The  caso  of  the  Benfieldside  Local  Board  v.  Consetf  Iron  Com- 
pany  (1)  was  decided  upon  similar  grounds. 

The  question  next  for  consideration  is  :  Does  the  Act  of  1754 
contain  the  conditions  above  stated  ?  The  Act  not  only  empowers 
the  undertakers  to  make  and  maintain  the  cuts  and  canals  for  the 
benefit  of  the  public,  but,  by  sects.  25  and  29,  it  enacts  that  they 
shall  erect  and  maintain  sujBficient  bridges  over  the  cuts  and 
canals  as  the  commissioners  shall  direct.  It  enacts  (sect.  35),  that 
the  brook,  cuts,  and  canals  shall  for  ever  after  the  passing  of  the 
Act,  be  an  open,  common,  and  navigable  river  for  all  the  King's 
people,  upon  payment  of  tolls  ;  and  sect.  53  points  definitively 
to  some  of  the  public  advantages  likely  to  arise  from  the  under- 
taking. 

It  is  manifest  that  the  cuts,  canals,  and  other  works  con- 
templated by  the  Act  of  necessity  required,  and  cannot  be  main- 
tained without,  the  support  of  the  subjacent  soil,  and  sect.  1  of 
the  Act  provides  for  compensating  landowners  in  the  following 
terms  : — "  The  said  undertakers,  their  heirs  and  assigns,  doing 
as  little  damage  as  may  be  in  the  premises,  and  first  giving 
satisfaction  to  the  owners  or  proprietors  of  such  lands,  tene- 
ments, tithes,  or  hereditaments  respectively  as  shall  be  digged, 
cut,  removed,  or  otherwise  made  use  of,  or  that  in  anywise 
shall  be  diminished,  prejudiced,  or  damaged  by  or  for  the 
carrying  on,  effecting,  or  preserving  the  said  navigation,  or  for 
maintaining  or  managing  the  same  "  as  the  commissioners  shall 
adjudge.  By  sect.  3  the  commissioners  were  to  settle  and  deter- 
mine what  satisfaction,  either  by  an  annual  rent  or  payment,  or 
by  a  sum  of  money  in  gross,  every  person  should  have  for  such 
part  of  their  lands,  tenements,  tithes,  or  hereditaments  as  should 
be  cut,  dug,  removed,  or  made  use  of,  and  in  certain  cases  a 
jury  was  to  be  summoned  to  assess  such  damages  and  recompense 

(1)  3  Ex.  D.  54. 
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to  be  awarded  to  the  owners  and  occupiers  of  such  lands,      C.  A. 
tenements,  tithes,  or  hereditaments  as  should  be  used  for,  or  1892 
damnified  by,  or  by  means  of  the  said  intended  navigation  or  London  and 
works. 

It  seems  impossible  to  hold,  as  the  Solicitor-G-eneral  invited  Railway  Co. 

V. 

us  to  do,  that  this  right  to  compensation  was  limited  to  surface  Evans. 
damage,  and  I  cannot  doubt  that,  if  on  or  about  the  date  of  the  a.  l.  smith,  l. j. 
construction  of  the  works  it  had  been  thought  worth  while  to 
make  a  clann  for  loss  thereafter  to  be  suffered  by  the  landowner 
by  being  deprived  of  the  right  of  removing  minerals  in  the  same 
way  he  would  have  been  able  to  do  without  the  works,  such  a 
claim  ought  to  have  been  received  and  ad  j  udicate  d  upon  under  the 
provisions  for  compensation  above  set  forth.  It  is  true  that  the 
claim  which  the  landowners  and  occupiers  tken  made  appears  to 
be  for  surface  damage  only,  and  that  payment  for  such  has  been 
continued  down  to  the  present  time,  but  that  fact  does  not 
establish  that  the  compensation  clauses  did  not  confer  upon  the 
landowner  the  right  to  be  compensated  for  damage  about  to  be 
done  to  the  value  of  his  minerals,  if  any,  or  that  the  clauses 
ought  not,  consequently,  to  be  read  in  the  way  their  language 
imports.  The  Solicitor-G-eneral  urged  that  the  canal  proprietors 
had  always  heretofore  mended  the  canal  and  its  banks  when 
subsidences  occurred;  but  Sir  H.  James  stated  that  since  1877, 
when  the  subsidences  began  to  be  serious,  the  mendings  had 
always  been  done  under  protest,  and  that  now  the  point  was 
brought  up  for  adjudication.  The  case  of  Metropolitan  Board  of 
Works  V.  Metropolitan  Bailway  Company  (1),  on  appeal,  was  cited 
as  an  authority  against  the  Plaintiffs'  right  to  subjacent  support, 
but  when  the  facts  of  that  case  are  ascertained  it  will  be  seen 
that,  in  the  first  place,  the  sewer  could  have  been  constructed 
without  the  lateral  support  which  was  there  claimed,  and  that 
there  was  no  right  to  compensation  given  to  the  person  against 
whom  the  lateral  support  was  claimed.  Sir  G.  Jessel  points  this 
out  in  the  case  of  BodericJc  v.  Aston  Local  Board  (2).  In  my 
judgment  the  requisites  necessary  to  support  the  proposition  of 
law  above  stated  are  proved  to  exist  in  this  case,  and  the  Plain- 
tiffs are  entitled  to  the  relief  sought,  and  this  appeal  must  be 
(1)  Law  Eep.  4  C.  P.  192.  (2)  5  Ch.  D.  332. 

Vol.  I.  1893.  D  1 
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C.A.  allowed.    The  Plaintiffs  are  entitled  to  the  agreed  damages, 

1892  £900,  and  to  an  injunction  restraining  the  Defendants  from 

London  and  working  SO  as  to  injure  the  Plaintiffs'  canal,  and  to  the  costs  of 

North  ^j^q  appeal,  and  in  the  Court  below. 

Western  ' 
Railway  Co. 

Evans.        Solicitors  :  Fatersons,  Snow,  Bloxam  &  Kinder,  agents  for 
W,  H,  Brook,  Warrington ;  C.  II.  Mason. 

H.  C.  J. 
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SCHAUER  V.  J.  C.  &  J.  FIELD,  LIMITED.  chitty,j. 
[1892   S.  595.] 

Cfopyright — International  Copyright  Act,  1886  (49  &  50  Vict.  c.  33),  s.  6 — 
Application  of,  to  existing  wwJcs — Saving  of  Eights  and  Interests  p)reviousIy 
acquired — Interest  from  or  in  connection  with  laiufid  Production — Trade- 
mark— Interest  in  Advertising — Subsisting  and  valuable  Interests — Artistic 
Work  first  produced  in  Foreign  Country, 

Tiie  Plaintifif,  a  German,  claimed  to  have  the  photographic  copyright  in 
an  oil-painting  called  "  Lisette^''  produced  in  Germany  before  December, 
1885,  and  also  the  copyright  in  a  photograph  of  "  lisette "  as  a  distinct 
work  of  art. 

In  January,  1887,  the  Defendants  registered  as  their  trade-mark  for 
candles,  a  photograph  of  "  Lisette  "  on  a  small  scale,  with  their  name  and 
the  words  "  trade-mark  "  across  the  picture.  This  trade-mark  was  ex- 
tensively used  by  the  Defendants  on  their  goods ;  it  was  also  reproduced 
by  them  in  various  sizes  and  colours  by  chromolithography  on  show  cards 
and  trade  lists  for  the  purposes  of  advertisement. 

In  December,  1887,  an  Order  in  Council,  extending  the  benefit  of  the 
International  Copyright  Act,  1886,  to  Germany,  came  into  operation,  and 
in  January,  1892,  the  Plaintiff  registered  himself  as  the  owner  of  the  afore- 
said copyrights  in  England,  and  then  sought  to  restrain  the  Defendants 
from  infringing  his  copyright  by  continuing  the  use  of  these  show  cards, 
admittedly  produced  subsequently  to  December,  1887. 

Held,  that  the  Defendants,  as  the  proprietors  of  the  trade-mark,  a  work 
lawfully  produced  before  December,  1887,  had  an  interest  in  advertising 
it,  as  they  had  done,  by  means  of  the  show  cards  and  trade  lists  :  that  this 
was  an  interest  arising  from  or  in  connection  with  the  trade-mark  itself, 
which  was  subsisting  and  valuable  at  the  date  of  the  publication  of  the 
Order  in  Council,  and  that  the  Defendants  were  consequently  protected  by 
the  proviso  in  sect.  6  of  the  International  Copyright  Act,  1886,  and  that  it 
was  not  material  to  consider  the  date  at  which  these  show  cards  were 
produced;  neither  was  it  material  that  there  was  a  trifling  difference 
between  the  show  cards  and  the  trade-mark,  so  long  as  the  substance  of 
the  trade-mark  had,  as  here,  been  honestly  advertised. 

Moid  V.  Groenings  (1)  explained  and  applied. 

Motion. 

The  Plaintiff  Scliaiier,  a  member  of  a  firm  of  art  publishers 
resident  in  Berlin,  claimed  copyright  in  an  oil-painting,  produced 
in  Germany  before  the  20th  of  December,  1885,  by  an  artist 


1892 

March  25,  ^ 

29,  30  ; 
Oct.  26,  27; 

Nov.  2. 


(1)  [1891]  2  Q.  B.  443. 
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CHITTY, 
1892 

SCIIAUEK 
V. 

J.  C.  &  J. 

Field, 

I;IIM1TED. 


J.  named  George  Horn,  entitled  "  Liseite,''  representing  the  half- 
length  figure  of  a  girl  in  a  mob  cap,  laughing,  with  a  candle  in 
her  left  hand,  shielding  with  her  right  hand  the  light,  which  was 
reflected  over  her  face  and  bust.  The  nature  of  the  copyright 
claimed  by  the  Plaintiff,  as  appeared  from  the  two  entries  caused 
to  be  made  by  him  in  the  register  at  Stationers'  Hall,  on  the  19th 
of  January,  1892,  was,  first,  for  the  copyright  in  the  oil-painting 
so  far  as  regards  the  right  to  reproduce  by  photographic  pro- 
cesses, and  secondly,  for  the  copyright  in  a  distinct  work  of  art, 
viz.,  a  photograph  from  the  oil-painting  produced  by  one  Carl 
Quiddi,  of  Berlin. 

In  January,  1887,  Messrs.  Field  &  Co.,  candle  manufacturers, 
the  predecessors  in  business  of  the  Defendant  company  /.  C.  &  J, 
Field,  Limited,  applied  under  the  Trade  Marls  Act  to  register 
in  class  47,  for  candles  of  all  descriptions,  the  following  trade- 
mark :  a  photograph  on  a  small  scale  of  "  Lisette,'^  with  the  words 
"  Trade  Mark  "  across  the  girl's  figure,  below  the  waist,  and  with 
the  words  "Field's  Candles''  outside  the  girl's  head.  It  was 
admitted  that  this  trade-mark  had  probably  been  taken  from 
Quiddi' s  photograph  of  "  Lisette,"  or  a  reproduction  of  it ;  it  was 
also  admitted  that  at  this  time  the  Plaintiff  had  no  copyright  in 
England.  This  trade-mark  was,  in  November,  1887,  assigned  to 
the  Defendant  company  with  the  goodwill  of  the  business,  and 
the  Defendant  company  appeared  on  the  register  as  the  pro- 
prietors of  the  mark.  The  Defendant  company's  business  was  a 
very  extensive  one,  and  this  trade-mark,  which  had  been  largely 
used  on  the  various  goods  manufactured  and  sent  out  by  thpm, 
was  alleged  to  be  a  very  valuable  one.  In  their  user  of  this 
trade-mark,  the  Defendant  company  reproduced  it  in  various 
sizes  and  colours,  the  means  employed  being  chromolithography, 
not  photography.  This  trade-mark  was  also  placed  upon  the 
price  lists,  and  was  reproduced  upon  a  larger  scale  in  colours  on 
show  cards,  which  were  sent  round  by  the  Defendant  company  to 
their  customers  for  the  purpose  of  advertising  their  goods.  These 
show-cards,  which  were  of  considerable  artistic  merit,  were  pro- 
duced by  chromolithography,  and  usually  consisted  of  a  black 
disc,  containing  in  the  centre  an  enlarged-  and  coloured  repro- 
duction of  the  girl  as  represented  in  the  trade-mark.    On  this 
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disc,  but  outside  the  girl's  figure,  were  the  words  "  Ozolcerit  CHITTY,  J. 
Candles,''  and  the  name  of  the  Defendant  company  in  conspicuous  i892 
white  letters.    The  words  "  Trade  Marh  "  across  the  girl  s  figure  schauer 
were  not  reproduced  on  these  show  cards.  ^  ^ 

In  November,  1887,  an  Order  in  Council  was  made  under  the  Field, 

International  Copyright  Act,  1886  (49  &  50  Vict.  c.  33),  and   

published  on  the  2nd  of  December,  1887,  by  which  that  Act 
became  applicable,  amongst  others,  to  German  subjects  as  from 
the  6th  of  December,  1887. 

The  majority  of  the  show  cards  circulated  by  the  Defendant 
company  for  the  purpose  of  advertising  their  goods  had  been 
produced  subsequently  to  the  6th  of  December,  1887  ;  and  the 
Plaintiff,  alleging  that  they  were  an  infringement  of  his  copy- 
right, commenced  the  present  action  in  February,  1892,  and  by 
the  writ  claimed  an  injunction  to  restrain  the  Defendant  com- 
pany from  printing,  publishing,  multiplying,  selling,  or  distribu- 
ting any  copies  or  colourable  imitations  of  his  copyright  work 
" Lisette"  and  for  the  delivering  up  of  all  blocks  and  copies  of 
the  copyright  work  in  the  Defendant  company's  possession.  The 
Plaintiff  now  applied  for  an  interim  injunction  in  the  terms  of 
his  writ.  The  Plaintiff,  by  way  of  shewing  what  could  be  done 
with  the  show  cards  as  works  of  art,  had  framed  one  of  them, 
with  a  mount,  which  cut  off  the  words  "  Ozolcerit  Candles  "  and 
the  Defendant  company's  name,  leaving  the  representation  of 
the  girl  alone  visible  in  the  oval  of  the  mount ;  the  show  card 
thus  framed  was  produced  in  evidence  and  made  a  very  pretty 
picture.  The  Defendant  company,  however,  maintained  that  the 
show  cards  were  not  put  forward  as  works  of  art,  but  were  distri- 
buted gratuitously  among  their  customers,  to  be  used  solely  for 
the  purpose  of  attracting  attention  to  their  goods,  with  a  view  to 
their  sale,  and  in  connection  with  the  trade-mark.  When  the 
motion  was  first  opened  the  Plaintiff's  counsel  contended  that 
they  were  entitled  to  an  injunction  in  such  terms  as  would 
restrain  the  Defendant  company  from  continuing  to  use  their 
trade-mark ;  but  this  contention  was  subsequently  abandoned, 
and  the  relief  asked  for  was  confined  to  the  issue  and  user  of 
the  show  cards  and  price  lists  ;  the  arguments  on  this  last  point 
only  are  therefore  given.   The  motion  also  stood  over  for  evidence 
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as  to  how  and  wlien  the  show  cards  had  been  produced,  and 
also  to  obtain  evidence  as  to  German  law ;  but  as  the  motion  was 
eventually  decided  solely  on  the  effect  of  the  proviso  in  the 
6th  section  of  the  International  Copyright  Act,  1886,  as  applied  to 
the  facts  above  stated,  the  arguments  and  cases  cited  on  numerous 
other  questions  raised  under  the  Copyright  Acts  are  not  material 
for  the  purposes  of  this  report,  and  are  omit'ted. 

Byrne,  Q.C.,  and  Scrutton,  for  the  Plaintiff: — 

It  is  admitted  that  these  show  cards  are  the  reproduction  on  a 
larger  scale  of  the  registered  trade-mark,  which,  as  registered,  is 
admittedly  a  small  photograph  of  Lisette/'  with  some  added 
words ;  the  result  is  an  infringement  of  our  copyright,  which  we 
are  entitled  to  restrain;  the  joint  effect  of  the  International 
Copyright  Act,  1886,  sect.  6,  and  the  Order  in  Council  is  to  put 
the  owner  of  copyright  in  a  work  previously  produced,  in  the 
same  position  as  if  the  work  had  been  produced  after  the  Order 
in  Council ;  as  a  fact,  these  show  cards  were  produced  after 
the  6th  of  December,  1887.  The  proviso  at  the  end  of  the 
International  Copyright  Act,  1886,  sect.  6,  does  not  protect  the 
Defendants. 

Farivell,  Q.C.,  and  J,  Cutler,  for  the  Defendant  company : — 

That  we  have  a  right  to  the  trade-mark  is  admitted,  we  are 
therefore  protected  by  the  proviso  at  the  end  of  sect.  6  of  the 
Act  of  1886,  because  we  have  a  right  or  interest  arising  out  of 
the  lawful  production  of  this  picture  in  the  United  Kingdom, 
which  was  subsisting  and  valuable  before  the  Order  in  Council 
was  published  :  Moul  v.  Groenings  (1).  We  only  use  these  show 
cards  in  connection  with  our  business,  and  do  not  set  them  up  as 
rivals  to  the  Plaintiff's  photographs. 

[Chitty,  J. : — These  show  cards  do  not  have  the  word  "  Trade 
Mark  "  across  the  girl's  figure,  thereby  making  these  pictures 
more  artistic] 

That  is  only  a  detail  which  is  more  than  compensated  by  the 
Defendant  company's  name  and  Ozokerit  Candles "  in  con- 
spicuous white  letters. 

(1)  [1891]  2  Q.  B.  443. 
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[Chitty,  J. : — But  the  show  card  can  be  so  framed  as  to  cover  chitty,  J. 


up  these  white  letters,>nd  so  make  a  pretty  picture.] 

That  may  be  so,  but  the  Defendants  have  never  done  such  a 
thing,  and  we  do  not  put  these  cards  forward  as  works  of  art ;  they 
are  simply  used  for  the  purpose  of  advertising  our  goods  in 
connection  with  our  trade-mark.  Therefore,  if  the  Plaintiff  is 
within  the  Act  of  ^1886  at  all,  which  we  deny,  we  are  protected 
by  reason  of  our  "rights  and  interests"  in  a  previous  lawful 
production. 


1892 

SCHAUEE 
V. 

J.  C.  &  J. 

Field, 
Limited. 


Scrutton,  in  reply : — 

The  word  "  rights "  in  the  proviso  to  sect.  6  must  mean  an 
exclusive  right  in  some  particular  person,  and  not  a  general 
right,  such  as  a  right  of  advertising  :  any  number  of  the  public 
might  advertise  the  Defendants'  trade-mark :  the  meaning  of  the 
word  "  interests  "  is  not  so  extensive  as  the  word  "  rights,"  and  as 
would  seem  from  parts  of  the  judgment  in  Moid  v.  Groenings  (1), 
it  must  mean  capital  embarked,  or  something  of  that  kind.  For 
^hese  reasons  the  Defendant  company  are  not  protected  by  this 
proviso.  Besides,  what  the  Defendant  company  are  advertising 
by  their  show  cards  is  not  their  trade-mark  as  registered,  but  some- 
thing else :  the  show  cards  do  not  contain  the  words  "  trade 
mark." 


1892.  Nov.  2.  Chitty,  J.  :— 

The  Plaintiff's  case  is  founded  on  his  claim  to  copyright 
under  the  International  Copyright  Act,  1886,  and  the  Order  in 
Council  made  thereunder  which  was  published  on  the  2nd  of 
December,  1887,  and  came  into  operation  on  the  6th  of  that 
month. 

During  the  argument,  counsel  threading  their  way,  as  best 
they  could,  through  the  intricate  mazes  of  the  International  and 
other  Copyright  Acts,  raised  numerous  questions  ;  but  in  the  view 
I  take,  the  case  falls  to  be  decided  on  a  comparatively  simple 
point,  viz. :  the  meaning  and  effect  of  the  proviso  in  the  6th 
section  of  the  International  Copyright  Act,  1886,  as  applied  to  the 

(1)  [1891]  2  Q.  B.  443. 
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material  facts,  a  short  statement  of  which  will  suffice.  [His 
Lordship  then  stated  the  facts  and  continued : — ] 

During  the  greater  portion  of  the  argument^  the  Plaintiff's 
counsel  contended  that  they  were  entitled  to  an  injunction 
which  would  restrain  the  Defendant  company  from  using  their 
trade-mark  at  all.  But  ultimately  this  contention  was  given  up. 
Obviously  it  could  not  be  maintained  in  the  face  of  the  proviso 
at  the  end  of  the  6th  section  of  the  International  Copyright  Act, 
1886.  Undoubtedly  the  Defendants  are  within  the  protection  of 
the  proviso,  so  far  as  regards  their  trade-mark,  and  its  user. 
They  had  before  the  date  of  the  publication  of  the  Order  in 
Council  lawfully  produced  a  work,  viz. :  their  trade-mark,  and 
had  rights  arising  from  or  in  connection  with  such  production, 
which  were  subsisting  and  valuable  at  the  date  of  the  publication 
of  the  Order.  The  trade-mark  was  lawfully  produced,  because 
the  date  of  its  production  in  January,  1887,  the  Plaintiff  Schaiier, 
and  those  from  whom  he  claims,  had  no  copyright  in  England. 

In  the  result  of  the  argument,  the  Plaintiff's  counsel  asked 
merely  for  an  injunction ;  and  the  injunction  they  sought  was 
one  so  framed,  as  while  leaving  the  Defendant  company  in  the 
full  enjoyment  of  their  trade-mark,  would  preclude  them  from 
using  their  show  cards  and  price  lists.  The  issuing  of  the  show 
cards  and  price  lists  was  the  only  ground  of  complaint  which 
remained,  after  the  case  as  to  the  trade-mark  had  been  abandoned. 
[His  Lordship,  having  referred  to  and  described  one  of  the  show 
cards,  and  having  stated  the  use  made  of  them  by  the  Defendant 
company  as  above,  continued : — ]  It  has  been  alleged  by  the 
Plaintiff  that  these  show  cards  can  be  framed,  and  that  this  is 
what  the  Defendant  company  intended  or  contemplated  should  be 
done  by  their  customers  or  others  into  whose  hands  the  show 
cards  may  come ;  the  Plaintiff  has  taken  a  show  card  and  framed 
it  with  a  mount  which  cuts  off  the  words  OzoTcerit  Candles  "  and 
the  Defendants'  names,  leaving  the  representation  of  the  girl 
alone  visible  in  the  oval  of  the  mount,  and  says,  "  See  what  can 
be  done  with  the  card ;  a  work  of  art  is  produced  which  can  be 
hung  up  as  a  picture."  But  the  Defendant  company  cannot  be 
made  responsible  for  acts  which  they  neither  do,  nor  intend,  or 
even  contemplate  should  be  done  by  others.    The  point  of  law 
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raised  was  on  the  words  in  the  proviso  at  the  end  of  sect.  6 — 
"rights  or  interests  arising  from  or  in  connection  with  such 
production  which  are  subsisting  and  valuable."  Now  a  show 
card,  used  as  the  Defendant  company  use,  and  intend  to  use 
theirs,  is  only  one  of  the  numerous  modes  of  advertising  adopted 
at  the  present  day.  The  advertisement  by  show  cards  or  other- 
wise of  their  trade-marks  is  a  common  and  well-known  practice 
on  the  part  of  the  proprietors,  from  which  they  derive  benefit 
by  the  increased  sale  of  their  goods.  It  was  urged  for  the 
Plaintiff  that  the  word  "rights"  in  the  proviso  meant  an  ex- 
clusive right  in  a  particular  person,  and  not  a  right  enjoyed 
by  the  public  generally ;  and  it  was  said  that  the  proprietor  of 
a  trade-mark  has  not  a  "  right,"  in  this  sense,  of  advertising  his 
trade-mark,  and  that  any  person  is  at  liberty  to  advertise  another's 
trade-mark.  It  is  not  very  easy  to  understand  how  a  trade-mark 
can  be  honestly  advertised  by  any  person  other  than  the  pro- 
prietor of  the  mark,  or  persons  selling,  or  intending  to  sell,  the 
goods  manufactured  under  the  trade-mark.  Persons  not  interested^ 
in  the  sale  of  the  goods,  do  not,  as  a  matter  of  fact,  when  acting 
honestly,  advertise  the  trade-mark  with  a  view  to  push  the  sale 
of  the  goods.  Traders,  in  matters  of  business,  are  not  in  the 
habit  of  acting  upon  motives  of  mere  benevolence  to  other 
traders,  by  advertising,  at  their  own  expense,  trade-marks  in 
which  they  have  no  concern,  for  the  benefit  of  the  proprietors  or 
others  interested  in  the  sale  of  the  goods.  But  passing  by  the 
word  "rights,"  I  come  to  the  word  "interests."  The  decision 
in  Moul  V.  Groenings  (1),  if  authority  be  wanted,  shews  that 
"  interests "  in  the  proviso  has  a  more  extended  meaning  than 
"rights."  Some  attempt  was  made  by  one  of  the  Plaintiff's 
counsel  to  use  the  judgment  delivered  in  that  case  for  the 
purpose  of  cutting  down  the  meaning  of  the  word  "  interests  "  to 
"  capital  embarked  "  or  in  some  other  way.  But  the  judgment 
did  nothing  of  the  kind.  What  was  decided  was  that  the  band- 
master had  an  interest  and  was  protected.  The  Defendants  as 
the  proprietors  of  the  trade-mark  have,  in  my  opinion,  an  interest 
in  advertising  it,  and  this  interest  is  a  special  interest  in  them 
as  distinct  from  the  rest  of  the  public.  This  interest  I  hold  was 
(1)  [1891]  2  Q.  B.  443. 


CHITTY,  J. 
1892 

SCHAUEE 

v.. 

J.  0.  &  J. 

Field, 
Limited. 
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CHITTY,  J.  an  interest  arising  from  or  in  connection  with  the  trade-mark 
1892       itself,  and  was  subsisting  and  valuable  at  the  date  of  the  publica- 
ScHAUER    tion  of  the  Order  in  Council.    This  interest  in  the  Defendants  is 
J       J     wholly  unconnected  with  any  copyright  in  the  Defendants ;  they 
^FiELD,     hsLYe  none  and  claim  none ;  it  arises  from  or  in  connection  with 

  their  trade-mark  alone.    It  becomes  immaterial  then  to  consider 

when  any  particular  show  card  or  advertisement  of  the  trade- 
mark was  first  produced  by  the  Defendants.  The  interest  of  the 
Defendants  to  advertise  the  mark  is  general,  and  is  not  confined 
to  any  particular  show  card  or  other  form  of  advertisement 
adopted  before  the  publication  of  the  Order  in  Council.  In  effect, 
the  Plaintiff,  while  conceding  to  the  Defendants  the  right  to  use 
the  trade-mark,  is  endeavouring,  by  the  injunction  he  seeks,  to 
deprive  the  Defendants  of  some  of  the  ordinary  and  legitimate 
benefits  enjoyed  by  proprietors  in  connection  with  their  trade- 
marks. It  is  absurd  to  say  that  the  owners  of  a  trade-mark  may 
use  it,  but  not  advertise  it. 

One  point  remains  to  be  noticed  in  connection  with  the  show 
cards.     The  trade-mark  as  registered  contained,  as  already 
mentioned,  the  words  "  Trade  Mark  "  printed  on  the  girl's  figure 
below  the  waist,  and  these  words  are  omitted  in  the  show  cards. 
Thereupon  it  was  suggested  towards  the  close  of  the  reply  that 
the  Defendants  were  advertising  on  their  show  cards  not  the 
trade-mark  but  something  else.    If  they  were  really  doing  this, 
their  act  would  not  be  protected  by  their  interest  in  the  mark. 
But  this  omission  appears  to  me  to  be  too  trifling  to  frame  any- 
thing upon  it.    The  Defendants  are  not,  under  guise  or  pretence 
of  advertising  their  mark,  really  putting  forth  an  independent 
picture  or  work  of  art ;  they  are  honestly  advertising  the  sub- 
stance of  their  trade-mark.    If  any  other  trader  put  the  repre-  j 
sentation  of  the  girl,  as  she  appears  in  the  show  card,  on  goods  | 
not  of  the  Defendant  company's  manufacture,  he  would  clearly  \ 
be  taking  the  substance  of  the  Defendant  company's  mark  } 
and  would  infringe  the  Defendant  company's  rights  in  the  I 
mark.  i 
It  is  not  necessary  to  consider  the  trade  lists  separately ;  what  |  i 
I  have  said  as  to  the  show  cards  applies,  with  at  least  equal  j 
force,  to  the  trade  lists. 
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For  these  reasons,  and  expressing  no  opinion  on  the  other  OHITTY,  J. 
points  raised,  I  think  the  action  fails,  and  must  be  dismissed.  1892 

[This  application  was  by  consent  treated  as  the  hearing  of  the  schaueb 

action,  which  was  set  down  and  dismissed  with  costs,  except  j  q\j 

certain  costs  occasioned  by  obtaining  evidence  as  to  German  Field, 

Ljmited. 

law.J  — 

Solicitors  :  Herbert  Bentivitcli ;  Edward  Chester, 

W.  C.  D. 
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NOKTH,  J. 


In  re  BKIDGER. 


1892      BROMPTON  HOSPITAL  FOE  CONSUMPTION  v.  LEWIS. 


WUl— Construction—Gift  to  Charity  of  such  jpart  of  Besidue  "  as  may  hy  Law 
he  given  for  Charitable  Purposes''— Will  made  before  passing  of  the  Mort- 
main and  Charitable  Uses  Act,  18di— Death  of  Testator  after  passing  of 
Act— Mortmain  and  Charitable  Uses  Act,  1891  (54:  &  55  Vict.  c.  73),  s.  9. 

A  testator,  by  liis  will,  made  before  tbe  passing  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,  bequeathed  the  residue  of  his  estate  to  trustees, 
in  trust  to  pay  the  income  thereof  to  his  wife  for  her  life,  and  from  and 
after  her  decease  in  trust  to  pay  "such  part  of  my  said  residuary 
trust  estate  which  may  by  law  be  given  for  charitable  purposes,"  to  the 
Brompton  Hospital,  and,  as  to  the  remainder  of  the  said  residuary  trust 
estate,  upon  trust  for  Elizabeth  Williams  absolutely.  The  testator  died 
after  the  passing  of  the  Act  :  — 

Held,  that  the  Act  applied : 

Held,  also,  that  the  will  did  not  shew  any  intention  on  the  part  of  the 
testator  to  confine  the  gift  to  the  hospital  to  such  property  only  as  could 
by  the  law,  as  it  stood  at  the  date  of  the  will,  be  given  for  charitable  pur- 
poses, and  that  the  hospital  was  entitled  to  all  the  residue  of  the  testator's 
estate,  realty  as  well  as  personalty. 

Summons  by  the  Brompton  Hospital  for  Consumption,  asking 
for  the  determination  of  the  question  whether,  upon  the  true  con- 
struction of  the  will,  dated  the  29th  of  June,  1891,  of  Walter 
Bridger,  who  died  on  the  20th  of  February,  1892,  the  Plaintiffs 
were,  subject  to  the  life  interest  of  the  testator's  widow  Ann 
Bridger,  entitled  to  the  whole  of  the  testator's  residuary  estate, 
or  whether  the  Defendant  Elizabeth  Williams  was  entitled  to  any 
and  what  part  thereof. 

By  his  will  the  testator  gave,  devised,  and  bequeathed  the 
residue  of  his  real  and  personal  estate  to  trustees,  upon  trust  for 
sale  and  conversion  and  investment  of  the  proceeds,  and  to  pay 
the  income  thereof  to  his  wife  during  her  life,  and,  from  and  after 
her  decease,  "  In  trust  to  pay  such  part  of  my  said  residuary 
trust  estate  which  may  by  law  be  given  for  charitable  purposes 
unto  the  Brompton  Hospital  for  Consumption,  and  as  to  the  rest 
and  remainder  of  the  said  residuary  trust  estate  upon  trust  for 
Elizabeth  Williams  absolutely." 


Nov.  1. 


[1892    B.  2675.] 
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At  the  date  of  the  testator's  death  his  property  consisted  of  NOETH,  J. 
freehold  and  leasehold  houses,  money  due  on  mortgage,  and  pure  i892 
personalty. 

The  Mortmain  and  CJiaritahle  Uses  Act,  1891,  was  passed  on  the  Beidger. 
5th  of  August,  1891.  Hospit™for 

The  Defendants  to  the  summons  were,  the  trustees  of  the  will  Consumption 
and  EUzaheth  Williams.  i^ewis. 

Sir  A.  T.  Watson,  Q.C.,  and  J.  T.  Prior,  for  the  hospital : — 

The  law  in  force  at  the  date  of  the  testator's  will  was  the 
Mortmain  and  CJiaritahle  Uses  Act,  1888,  the  provisions  of  which 
were  in  substance  the  same  as  those  of  9  Geo.  2,  c.  36.  The  law 
has  been  altered  by  the  Mortmain  and  Cliaritdble  Uses  Act, 
1891  (1),  by  virtue  of  which  land  may  now  be  given  by  will  to 
charitable  uses.  That  Act  applies  to  the  will  of  a  testator  dying 
after  its  passing.  The  will  does  not  say  "  which  may  now  by 
law  be  given  for  charitable  purposes "  ;  it  means,  "  which  may 
by  law  be  so  given  at  the  time  when  the  will  comes  into 
operation." 

[They  were  stopped  by  the  Court.] 

Cozens-IIardy,  Q.C.,  and  C.  Graivley,  for  Miss  Williams : — 

The  legal  effect  of  the  will  at  the  time  when  it  was  made  was 
the  same  as  if  the  testator  had  said,  "  I  give  my  land  and  my 
impure  personalty  to  EUzaheth  Williams.'"  The  words  of  a  specific 
gift  ought  to  be  construed  according  to  their  meaning  at  the 
time  when  the  will  was  made :  Jones  v.  Ogle  (2) ;  In  re  March  (3). 

(1)  By  sect.  3 :  "  '  Land '  in  the  after  provided,  such  land  shall,  not- 

Mortmain  and  Charitable  Uses  Act,  withstanding   anything   in  the  "will 

1888,  and  in  this  Act,  shall  include  contained  to  the  contrary,  be  sold 

tenements  and  hereditaments,  cor-  within  one  year  from  the  death  of  the 

poreal  and  incorporeal,  of  any  tenure,  testator,  or  such  extended  period  as 

but  not  money  secured  on  land  or  may  be  determi'ned  by  the  High 

other  personal  estate  arising  from  or  Court,  or  any  judge  thereof  sitting  at 

connected  with  land ;  and  the  defini-  Chambers,  or  by  the  Charity  Com- 

tion  of  land  contained  in  the  Mort-  missioners." 

main  and  Charitable  Uses  Act,  1888,  By  sect.  9  :  "  This  Act  shall  only 

is  hereby  repealed."  spply  to  the  will  of  a  testator  dying 

By  sect.  5  :  "  Land  may  be  assured  after  the  passing  of  this  Act." 

by  will  to  or  for  the  benefit  of  any  (2)  Law  Eep.  8  Ch.  192,  195. 

charitable  use,  but,  except  as  herein-  (3)  27  Ch.  D.  166,  169. 
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NORTH,  J.  If  Hasluck  V.  Pedley  (1),  and  Capron  v.  Capron  (2),  are  authorities 
1892  to  the  contrary,  they  are  inconsistent  with  the  opinions  expressed 
Jn  re  ^hc  Oourt  of  Appeal  in  the  other  two  cases. 

Bridgee.  ^   Underdown  (3),  Chief  Justice  Willes  said :  The 

Hospital  for  intent  of  the  testator  ought  always  to  be  taken  as  things  stood 
Consumption  ^^^^  ^£  making  his  will,  and  is  not  to  be  collected  from 

Lewis.     subsequent  accidents  which  the  testator  could  not  then  foresee." 

The  testator  has  not  shewn  a  paramount  intention  to  give  to  the 
charity  all  that  at  the  time  of  his  death  he  might  by  law  be  able 
so  to  give ;  his  intention  was  to  divide  his  property  in  a  par- 
ticular way  between  the  charity  and  the  residuary  legatee. 

Ingle  Joyce,  for  the  executors. 


I^OETH,  J. : — 

In  my  opinion,  this  question  is  concluded  by  the  language  of 
sect.  9  of  the  Act.  I  understand  that  section  to  mean  that  the 
Act  shall  apply  to  the  will  of  a  testator  dying  after  the  passing 
of  the  Act.  I  have  been  asked  to  read  sect.  9  as  if  it  had  said 
that  the  Act  shall  only  apply  to  a  will  made,  or  confirmed  by 
a  codicil  made,  after  the  passing  of  the  Act.  But  why  should 
"dying  "  after  the  passing  of  the  Act  be  referred  to  at  all,  if  the 
date  of  the  making  or  of  the  confirmation  of  the  will  is  really  the 
important  thing  ?  If  the  really  important  question  is,  whether 
the  will  was  made  after  or  before  the  passing  of  the  Act,  the  date 
of  the  death  of  the  testator  is  immaterial.  In  my  opinion,  sect.  9 
makes  the  death  of  the  testator  after  the  passing  of  the  Act  the 
test  whether  the  Act  applies  to  his  will,  and  I  must  treat  that 
section  as  meaning  what  it  says^ 

As  regards  the  language  of  the  particular  will,  no  doubt  the 
testator  might  have  expressed  a  contrary  intention ;  he  might 
have  manifested  an  intention  to  give  to  the  charity  only  what 
the  law  as  it  stood  at  the  date  of  his  will  permitted  him  to  give. 
But  I  cannot  read  this  will  as  having  such  a  meaning.  I  think 
the  testator's  intention  was  to  give  to  the  charity  all  that  he 
could  give,  and  to  give  to  the  residuary  legatee  only  that  which 

(1)  Law  Rep.  19  Eq.  271.  (2)  Law  Rep.  17  Eq.  288. 

(3)  Willes,  293,  297. 


ICh. 


CHANCEKY  DIVISION. 


47 


lie  could  not  give  to  charity.    In  my  opinion,  the  words  "  which  NORTH,  j. 
may  by  law  be  given  to  charitable  purposes,"  refer  to  the  period  1892 
when  his  will  shall  come  into  operation,  and  must  be  construed      in  re 
accordingly.    I  need  not  go  through  the  cases  which  have  been  ^^^^^^^^^ 
cited  in  detail.   I  fail  to  see  any  reasons  why  Hasluch  v.  Fedley  (1),  Hospital  for 
and  Cajoron  v.  Capron  (2)  do  not  apply,  and  I  can  see  nothing 
in  the  two  other  cases  in  the  Court  of  Appeal  inconsistent  with 
them.    I  must  declare  that  the  Plaintiffs  are  entitled  to  the 
whole  of  the  residue  of  the  testator's  estate. 

Solicitors :  Norton,  Bose  &  Co. ;  Stanley  Evans, 

W.  L.  C. 


Ex  2)arte  CHAMBERS.  noeth,  j. 

1892 

[1892    C.    1704.]  v-v-' 

Nov.  10. 

Company — Parliamentary  Deposit — A'ba7idonment  of  Undertaking — Re'payment  

to  Depositor — Jurisdiction  of  Court — Parliamentary  Deposits  and  Bonds 
Act,  1892  (55  &  56  Vict.  c.  27),  s.  1. 

Under  sect.  1  of  the  Parliamentary  Deposits  and  Bonds  Act,  1892,  the 
Court  has  no  jurisdiction  to  make  an  order  for  the  repayment  of  a  Parlia- 
mentary deposit  until  the  time  limited  for  the  completion  of  the  company's 
imdertaking  has  expired,  even  though  the  company's  compulsory  powers 
for  the  purchase  of  land  have  expired,  and  they  have  raised  no  capital 
and  have  taken  no  steps  to  acquire  land,  and  have  passed  a  resolution  to 
abandon  the  undertaking. 

Summons  3y  Charles  Chamhers  and  W.  C.  CJiamiers,  asking 
that  a  sum  of  £7488  New  Consols,  standing  to  the  credit  of  Ex 
parte  the  Applicants,  on  behalf  of  the  South  Hampshire  Bailway 
and  Pier  Company,  should  be  transferred  to  Charles  Chambers. 

The  fund  represented  a  Parliamentary  deposit,  made  on  the 
application  of  the  company  for  a  Bill  in  Parliament. 

The  Swindon,  Marlborough,  and  Andover  Baihvay  Company 
were  incorporated  by  an  Act  36  &  37  Yict.  c.  cxciv.,  and  by 
subsequent  Acts,  passed  in  1882  and  1883,  further  powers  were 
conferred  on  them,  and  part  of  their  undertaking  was  formed  into 
a  separate  undertaking,  called  the  Southern  Section.  In  1886, 
(1)  Law  Kep.  19  Eq.  271.  (2)  Law  Kep.  17  Eq.  288. 
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NORTH,  J.  a  new  company,  called  the  Midland  and  South  Western  Junction  ■ 
1H92       Company,  was  formed  by  the  amalgamation  of  the  Swindon 
Ex  parte     Compamj  with  another  company.  j 
Chambers.       j^^  ^  5q  y{q^^     cxvi.,  a  company  was  incorporated,  \ 

by  the  name  of  the  South  Hampshire  Railway  and  Tier  Company,  \ 
"  for  the  purpose  of  the  purchase,  construction,  and  maintenance  | 
of  the  Southern  section  undertaking,"  of  the  Midland  and  South  \ 
Western  Company,  and  provisions  were  made  for  the  sale  and  j 
purchase  of  the  undertaking  accordingly.    By  sect.  20  of  this  • 
Act,  all  the  powers,  rights,  privileges,  and  authorities  vested  in 
the  Midland  and  South  Western  Company  (called  "  the  existing 
company  ")  under  the  Acts  of  1882  and  1883,  respectively,  for  the 
taking  of  land  and  the  execution  of  works,  &c.,  were,  from  the 
date  of  transfer  of  the  Southern  section,  by  virtue  of  the  Act 
transferred  to  and  vested  in  the  South  Hampshire  Company.  The 
times  for  the  exercise  of  the  powers  granted  by  the  Acts  of 
1882  and  1883  for  the  compulsory  purchase  of  lands  for  the  pur- 
poses of  the  works  thereby  authorized  were  extended,  and  the 
times  limited  by  the  Acts  of  1882  and  1883  for  the  completion  I 
of  those  works  were  also  extended.    By  an  Act  52  &  53  Vict, 
c.  cxcviii.  further  powers  were  conferred  on  the  South  Hampshire 
Company,  and  the  times  limited  by  the  previous  Acts  for  the 
compulsory  purchase  of  lands  and  for  the  completion  of  the 
works  were  again  extended. 

All  these  Acts  contained  the  usual  provisions  with  reference  to 
the  Parliamentary  deposit  fund.  j 

On  the  21st  of  June,  1891,  the  South  Hampshire  Bailway  and 
Pier  Act,  1891  (54  &  55  Vict.  c.  cxxxi.),  was  passed.  This 
Act  extended  the  times  previously  limited,  as  follows :  for  I 
the  compulsory  purchase  of  lands  for  the  purposes  of  the  works  i 
authorized  by  the  Act  of  1882,  until  the  expiration  of  two  years 
from  the  10th  of  August,  1890  ;  for  the  completion  of  the  works 
authorized  by  the  Act  of  1882,  until  the  expiration  of  two  years 
from  the  10th  of  August,  1893  ;  for  the  compulsory  purchase  of 
lands  for  the  purposes  of  the  works  authorized  by  the  Act  of  1883, 
until  the  expiration  of  two  years  from  the  16th  of  July,  1890 ; 
and  for  the  completion  of  the  works  authorized  by  the  Act  of 
1883,  until  the  expiration  of  two  years  from  the  16th  of  July, 
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1893.    The  provisions  contained  in  the  former  Acts  in  relation  NORTH,  J. 
to  the  repayment  of  the  Parliamentary  deposit,  were  repealed  1892 
and,  in  lieu  of  them,  fresh  provisions  were  made,  which  were,  in  Exparte 
substance,  identical  with  those  contained  in  sect.  1  of  the  Parlia-  Chambers. 
mentary  Deposits  and  Bonds  Act,  1892  (55  &  56  Yict.  c.  27). 

The  company  had  never  raised  any  capital,  and  they  had 
never  acquired  any  land,  or  given  any  notices  to  exercise  their 
compulsory  powers.  On  the  4th  of  April,  1892,  a  meeting  of  the 
company  was  held,  at  which  the  following  resolution  was  passed  : 
"  That  the  necessary  steps  be  taken  forthwith,  to  abandon  the 
undertaking  of  the  company,  in  pursuance  of  sect.  8  of  the  South 
Hampshire  Bailway  and  Pier  Act,  1891,  and  to  obtain  the  repay- 
ment or  re-transfer  of  £7488  2f  per  cent.  Consols,  transferred 
into  the  name  of  the  Paymaster-General  in  respect  of  the  appli- 
cation to  Parliament  for  the  Act." 

The  summons  was  taken  out  in  May,  1892. 

J,  B.  Fitzgerald,  for  the  Applicants  : — 

Previously  to  the  recent  legislation  the  special  Acts  of  railway 
companies  contained  provisions  for  the  forfeiture  to  the  Crown 
of  the  Parliamentary  deposit,  in  the  event  of  the  non-completion 
or  abandonment  of  the  undertaking,  and,  in  order  to  escape 
from  the  forfeiture,  it  was  necessary  for  the  company  to  obtain 
an  Act  authorizing  the  abandonment  of  the  undertaking. 
Under  sect.  1  (1)  of  the  Parliamentary  Deposits  and  Bonds  Act, 

(1).  Sect.  1  :  "  (1.)  Where  in  pur-  (in  this  Act  called  the  deposit  fund)y 
suance  of  any  general  or  special  Act  or  any  part  thereof,  be  applied  towards 
of  Parliament,  or  of  any  rules  made  compensating  any  landowners  or  other 
thereunder,  moneys  or  securities  have  persons  whose  property  has  been  in- 
been  deposited  with,  or  are  standing  terfered  with  or  otherwise  rendered 
in  the  name  of,  the  Paymaster-General  less  valuable  by  the  commencement, 
to  secure  the  completion  by  any  com-  construction,  or  abandonment  of  the 
pany  of  any  undertaking  authorised  undertaking,  or  any  portion  thereof,, 
by  Parliament,  or  by  any  certificate  or  who  have  been  subjected  to  injury 
issued  under  the  authority  of  an  Act  or  loss  in  consequence  of  any  com- 
of  Parliament,  and'  the  undertaking  pulsory  powers  of  taking  property 
has  not  been  completed  within  the  given  in  connexion  with  the  under- 
time limited  in  that  behalf,  the  High  taking,  and  have  received  no  com- 
Court  may,  notwithstanding  anything  pensation  or  inadequate  compensation 
in  such  general  or  special  Act  or  rules,  for  such  injury  or  loss.  .  .  . 
order  that  the  moneys  or  securities        "(2.)  Subject  to  payment  of  any 

YoL.  I.  1893.  E  1 
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NORTH,  J.  1892,  this  is  no  longer  necessary  ;  but  the  Court  has  power  to 
1892      deal  with  the  deposit.    The  company  have  done  nothing  under 
Ex  parte    their  powers,  and  have  resolved  to  abandon  the  undertaking. 
Ohambers.   rpj^Qpg        ]3e       claim  for  compensation.    It  is  impossible  that 
the  undertaking  should  now  be  completed,  unless  fresh  Parlia- 
mentary powers  are  obtained. 

Broomfield,  for  the  company : — 

If  the  Court  cannot  act  until  the  undertaking  has  de  facto 
come  to  an  end  by  the  expiration  of  the  time  limited  for  the 
completion  of  the  works  the  reference  in  sect.  1  to  the  "  aban- 
donment "  of  the  undertaking  would  have  no  meaning,  for  that 
which  has  already  come  to  an  end  cannot  be  "  abandoned." 
There  is  no  obligation  on  the  company  to  make  the  railway ; 
there  is  only  a  privilege  conferred  on  them.  If  the  company 
renounce  their  privilege,  it  may  well  be  said  that  the  time 
limited  for  the  completion  of  the  works  has  come  to  an  end. 


NSrth,  J. : — 

I  cannot  see  that  I  have  any  jurisdiction  before  the  time 
which  is  mentioned  in  the  Act  has  arrived.  Under  the  old 
legislation  relating  to  these  companies  the  deposit  would  now 
be  forfeited  to  the  Crown,  unless  the  company  had  avoided  the 
forfeiture  by  obtaining  an  Act  authorizing  them  to  abandon  the 
undertaking.  Certain  relaxations  in  favour  of  the  companies 
have  now  been  made.  I  have  been  told  that  the  general  public 
Act  of  1892  goes  quite  as  far  in  favour  of  the  Applicants  as  the 
company's  special  Act  of  1891,  and,  therefore,  I  need  only  look 


such  compensation,  and  notwithstand- 
ing any  provision  as  to  forfeiture  to 
the  Crown,  the  High  Court  may,  if  a 
receiver  has  been  appointed,  or  the 
company  is  insolvent  and  has  been 
ordered  to  be  wound  up,  or  the  under- 
taking has  been  abandoned,  order 
that  the  deposit  fund  or  any  part 
thereof  be  paid  or  transferred  to  the 
receiver  or  to  the  liquidator  of  the 
company,  or  be  applied  as  part  of  the 


assets  of  the  company  for  the  benefit 
of  the  creditors  thereof. 

"(3.)  Subject  to  such  application 
as  aforesaid  the  High  Court  may, 
after  such  public  notice  as  to  the 
Court  seems  reasonable,  order  that  the 
deposit  fund,  or  any  part  thereof,  be 
paid  or  transferred  to  the  depositors, 
or  the  persons  claiming  through  or 
under  them." 
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at  the  provisions  of  the  general  Act.  Now,  sect.  1  provides,  noeth,  J. 
that  where,  in  pursuance  of  any  Act,  moneys  have  been  deposited  1892 
to  secure  the  completion  by  any  company  of  any  undertaking  ETparte 
authorized  by  Parliament,  "  and  the  undertaking  has  not  been  Chambers 
completed  within  the  time  limited  in  that  behalf,"  the  High 
Court,  subject  to  providing  for  the  compensation  of  landowners 
and  others,  and  the  payment  of  the  creditors  of  the  company, 
may  order  that  the  deposit,  or  any  part  thereof,  be  paid  or 
transferred  to  the  depositors.  I  should  feel  no  difficulty  in 
dealing  with  the  case  if  the  time  referred  to  in  that  section  had 
arrived — that  is,  if  the  time  limited  for  the  completion  of  the 
undertaking  had  expired.  But  that  time  has  not  yet  arrived, 
for  the  time  limited  for  the  completion  of  the  works  will  not 
-expire  until  1895.  There  is  nothing  to  indicate  that  the  under- 
taking cannot  now  be  completed  within  that  time.  It  is  said 
that  it  cannot  be  completed  under  the  existing  powers  of  the 
"Company ;  that  may  be  so,  but  it  may  be  possible  to  obtain 
further  powers.  At  any  rate,  I  do  not  see  how  I  can  do  anything, 
when  the  jurisdiction  conferred  by  the  Act  is  given  only  when 
the  undertaking  has  not  been  completed  within  the  time  limited, 
in  other  words,  when  the  time  for  completion  has  expired.  It  is 
said  that  it  would  be  a  strange  result  that  the  deposit  should  be 
tied  up  in  this  way,  when  the  undertaking  has  been  abandoned, 
and  nothing  has  been  done  by  the  company.  But  the  only 
question  is,  whether  this  Court  has  jurisdiction  now,  and,  in  my 
opinion,  the  jurisdiction  does  not  arise  until  the  time  limited 
for  the  completion  of  the  undertaking  has  expired.  I  can 
make  no  order  upon  the  summons. 

Solicitors  :  Fowler  &  Co. 

W.  L.  C. 
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NORTH,  J.  EOBEETS  V.  BOOTH. 

[1891    R.  119.] 

Practice — Counter-claim — Dismissal  of  Action  for  want  of  Prosecution — Con- 
tinuance of  Counter-claim — Motion  for  Judgment  on  Counter-claim  in 
Default  of  Reply — Rules  of  Supreme  Court,  1883,  Order  xxi.,  r.  16; 
Order  xxiii.,  r.  4 ;  Order  xzf/j.,  r.  11. 

After  the  Defendant  to  an  action  had  delivered  a  counter-claim,  the 
action  was  dismissed  for  want  of  prosecution,  the  Plaintiff  not  having 
delivered  a  reply  within  the  time  limited  for  that- purpose : — 

Held,  that  the  Defendant  was  entitled,  under  Order  xxvii.,  rule  11,  to 
set  down  the  action  on  motion  for  judgment  according  to  his  counter- 
claim. 

Motion  by  the  Defendant  for  judgment  for  the  relief  claimed 
by  his  counter-claim. 

The  case  was  set  down  as  a  short  cause. 

The  writ  was  issued  on  the  24th  of  November,  1891.  A  state- 
ment of  claim  was  delivered  on  the  27th  of  May,  1892.  By  it 
the  Plaintiff  claimed  to  have  the  accounts  taken  of  a  partnership 
between  himself  and  the  Defendant ;  payment  of  what  should 
be  found  due  to  the  Plaintiff ;  and  an  injunction  to  restrain  the 
Defendant  from  continuing  to  exclude  the  Plaintiff  from  the 
business,  and  from  doing  certain  other  acts  complained  of.  On 
the  21st  of  June,  1892,  the  Defendant  delivered  a  defence  and 
counter-claim.  By  the  defence  he  said  that  the  partnership 
had  been  dissolved  by  mutual  consent  on  the  7th  of  October, 
1890,  and  that  it  was  then  agreed  that  the  Plaintiff  should 
assign  all  the  assets  of  the  partnership  business  to  the  Defendant 
absolutely,  and  that  the  Defendant  should  employ  the  Plaintiff 
at  a  weekly  salary,  subject  to  a  week's  notice  on  either  side,  and 
that  this  agreement  had  been  fully  carried  out.  The  Plaintiff 
quitted  the  Defendant's  service  on  the  21sl'of  September,  1891. 
In  the  counter-claim  the  Defendant  said  that  the  Plaintiff  whilst 
in  the  Defendant's  employment  received  debts  due  to  the  De- 
fendant to  the  amount  of  £66  4s.  10c?.,  and  had  applied  the 
same  to  his  own  use,  and  had  refused  to  account  for  the  same  or 
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to  pay  the  same  over  to  the  Defendant.  The  Defendant  claimed 
payment  by  the  Plaintiff  of  the  £66  4s.  lOd.  and  costs. 

On  the  9th  of  November,  1892,  an  order  was  made  in  Chambers 
dismissing  the  action  for  want  of  prosecution,  unless  the  Plaintiff 
should  deliver  a  reply  within  seven  days.    This  was  not  done. 

P.  F,  Wheeler,  for  the  Defendant : — 

[North,  J. : — Is  a  defendant  entitled  under  Order  xxvii., 
:rule  11,  to  move  for  judgment  on  his  counter-claim  ?] 

By  Order  xxi.,  rule  16,  if  a  defendant  sets  up  a  counter-claim, 
and  the  action  is  dismissed,  the  counter-claim  may,  nevertheless, 
be '  proceeded  with ;  and  by  Order  xxiii.,  rule  4,  a  reply  to  a 
counter-claim  is  to  be  subject  to  the  rules  applicable  to  state- 
ments of  defence.  It  follows  that,  if  the  Plaintiff  makes  default 
in  delivering  a  reply,  the  Defendant  may  set  down  the  counter- 
tjlaim  on  motion  for  judgment :  Jones  v.  Macaulay  (1). 

The  Plaintiff  did  not  appear. 
North,  J. : — 

1  think  that  is  the  right  construction  of  the  rules.  But  there 
IS  nothing  to  shew  that  the  debt  claimed  by  the  counter-claim 
IS  still  due.  It  may  have  been  paid  since  the  delivery  of  the 
<iounter-claim,  or  part  of  it  may  have  been  paid.  An  affidavit 
must  be  made  that  no  part  of  the  debt  has  been  paid  since  the 
delivery  of  the  counter-claim.  On  production  to  the  Eegistrar 
of  such  an  affidavit  and  of  an  affidavit  of  service  of  the  notice 
of  motion  on  the  Plaintiff,  judgment  may  be  entered  for  the 
Defendant  on  his  counter-claim. 

Solicitors :  A,  Scott  Lawson,  agent  for  W,  Foster,  Leeds ; 
Biamlin,  Grammer,  &  Hamlin. 

(1)  [1891]  1  Q.  B.  221. 

W.  L.  0. 


NORTH,  J. 

1892 
Roberts 

V. 

Booth. 
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STIRLING,J. 

1892 

Oct  25 ; 
Nov.  2. 


In  re  ABBOTT. 
PEACOCK  V,  TEIGOUT. 


[1892    A.  735.] 


Will  —  Iiemoieness  —  Bule  against  Perpetuities — Invalid  Power  of  Ajrjpoin^- 
ment — Validity  of  Limitations  in  Default  qf  Appointment. 

Limitations  depending  or  expectant  upon  a  prior  limitation  whicli  is  void 
for  remoteness  are  themselves  invalid;  but  limitations  in  default  of  ap- 
pointment under  a  power  whicli  is  void  for  remoteness  are  not  necessarily 
invalid  unless  they  are  themselves  obnoxious  to  the  rule  against  per- 
petuities. 

AdJOUENED  SUMMONS. 

Sarah  Abbott,  widow,  who  died  on  the  18th  of  January,  1892, 
by  her  will,  dated  the  6th  of  December,  1890,  bequeathed  as 
follows : — 

"  I  give  and  bequeath  the  sum  of  £1000  to  and  for  the  benefit 
of  my  goddaughter  Anna,  the  wife  of  Sydney  Willis,  of  50,  Acacia 
Boad,  St.  John's  Wood.  And  I  direct  my  trustees  to  invest  the 
said  sum  of  £1000  in  their  names  in  any  investment  allowed  by 
law  for  trust  funds  and  to  hold  the  same  respectively  upon  trusts 
for  the  benefit  of  the  said  Mrs.  Sydney  Willis  and  her  husband 
and  family  as  follows,  that  is  to  say,  upon  trust  to  pay  the  income 
to  the  wife  for  her  life  for  her  separate  use  without  power  of- 
anticipation,  and  after  her  death  to  the  husband  for  life,  and 
after  the  death  of  the  survivor  upon  trust  for  such  one  or  more  of 
the  children  of  the  marriage  as  the  parents  or  the  survivor  shall 
by  deed  or  will  appoint,  and  in  default  of  appointment  for  all  the 
children  of  the  marriage,  who,  being  sons  or  a  son,  shall  attain 
the  age  of  twenty-one  years,  or,  being  daughters  or  a  daughter, 
shall  attain  that  age  or  marry  under  that  age,  share  and  share 
alike,  but  subject  to  hotchpot  in  respect  of  any  appointed  share. 
And  in  default  of  any  children,  upon  trust  for  such  persons 
as  the  wife  shall  by  deed  or  will  appoint.  And  in  default  of 
appointment  for  the  persons  who  would  under  the  Statute  of 
JDistrihutions  be  entitled  to  the  personal  estate  of  the  wife  if  she 
had  died  intestate  and  without  having  been  married." 
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The  testatrix  afterwards  bequeathed  a  sum  of  £3500  to  each  of  STlELlNGr,J. 


the  children  of  her  late  husband,  naming  them,  and  amongst 
them  to  Catherine  Bobinson  Ahhott ;  and  she  directed  that  the  said 
sums  should  not  be  paid  to  any  of  her  said  stepchildren  being  a 
son  until  he  should  have  completed  his  twenty-fifth  year,  and 
that  the  shares  of  such  of  her  stepchildren  as  might  be  daughters 
should  be  invested  by  her  said  executors  and  trustees  and  held 
by  them  upon  the  same  or  similar  trusts  corresponding  to  these 
of  and  concerning  the  legacy  of  £1000  given  to  her  goddaughter 
Anna,  the  wife  of  Sydney  Willis,  and  the  testatrix  gave  the 
ultimate  residue  (if  any)  of  her  estate  to  her  sister  Matilda 
Whitehead  for  her  life,  and  after  her  death  as  she  should  by  will 
appoint.  At  the  time  of  the  death  of  the  testatrix  (7.  B.  Ahhott 
was  unmarried;  she  had  since  married  and  was  now  the  wife 
of  Augustus  Alfred  Frigout. 

This  was  an  originating  summons  taken  out  by  the  executors 
and  trustees  of  the  will  of  the  testatrix  for  the  determination 
(inter  alia)  of  the  question  whether  the  trusts  by  the  will  declared 
of  and  concerning  the  legacy  of  £3500  given  to  the  Defendant 
G,  B.  Ahhott  were  to  any  and  what  extent  void  as  transgressing 
the  rule  against  perpetuities. 

The  summons  was  heard  on  the  25th  of  October,  1892. 


1892 


In  re 
Abbott. 

Peacock 

V. 

Feigout. 


Beale,  Q.C.,  and  Fossett  Loclc,  for  the  summons : — 

There  is  no  question  that  the  husband  must  be  ascertained 
within  the  prescribed  period,  and  the  trusts  in  favour  of  the 
children  are  not  invalidated  by  the  fact  that  the  power  might 
possibly  be  exercised  at  a  time  beyond  the  period. 

This  case  can  be  distinguished  from  In  re  Harvey  (1)  ;  In  re 
Frost  (2) ;  In  re  Sar greaves  (3). 


BueMey,  Q.C.,  and  MaeSivinney,  for  Mrs.  Frigout : — 

All  the  limitations  subsequent  to  those  in  favour  of  Mrs.  Frigout 
and  her  husband  are  void  for  remoteness.  The  power  of  appoint- 
ment given  to  the  husband  and  the  limitations  in  default  of 
appointment  are  invalid.    Mrs.  Frigout  might  have  married,  and 

(1)  39  Ch.  D.  289.  (2)  43  Ch.  D.  246. 

(3)  43  Ch.  D.  401. 
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In  re 
Abbott. 

Peacock 

V. 

Frigout. 


STIKLING,J.  if  she  should  become  a  widow,  she  might  still  marry  a  husband 
1892  who  was  not  living  at  the  testatrix's  death,  and  in  such  an  event 
the  property  might  be  tied  up  during  a  period  in  excess  of  that 
allowed  by  law.  The  true  test  is  whether  or  not  the  property 
might  be  tied  up  during  a  life  not  in  existence  at  the  testatrix's 
death  :  In  re  Frost  (1). 

The  fact  that  the  power  may  be  exercised  in  favour  of  children 
who  might  come  into  existence  within  the  period  makes  no 
difference.  If  the  person  to  take  may  not  be  ascertainable 
within  the  period  the  gift  is  void :  In  re  Harvey  (2). 

The  result  is  that  Mrs.  Frigout  is  entitled  to  the  income  of  the 
legacy  during  her  life  for  her  separate  use  without  power  of 
anticipation,  and  to  the  corpus  thereof  subject  to  the  life  interest 
therein  of  any  husband  who  may  survive  her. 

[Stikling,  J.:-'  Does  the  invalidity  of  the  power  affect  the 
validity  of  the  gift  over  ?] 

Yes;  if  the  gift  over  be  upon  a  contingency  which  is  bad: 
SlarJc  V.  Dahyns  (3) ;  Be  Thatcher's  Trusts  (4). 

[Stirling,  J.,  referred  to  Webb  v.  Sadler  (5).] 


Hastings,  Q.C.,  and  Stoch,  for  Matilda  Whitehead. 


Ashton  Gross,  for  Mr.  Frigout. 


1892.  Nov.  2.  Stirling,  J.  (after  stating  the  facts,  continued) : — 

The  objection  to  the  validity  of  these  provisions  arises  on  the 
trust  in  favour  of  such  one  or  more  of  Mrs.  Frigout' s  children  as  the 
parents  or  the  survivor  shall  by  deed  or  will  appoint.  It  is  said 
that  Mrs.  Frigout  might  have  married  or  (if  she  become  a  widow) 
may  hereafter  marry  a  husband  who  was  not  living  at  the  death 
of  the  testatrix ;  that  such  husband  may  survive  her,  and  may 
be  in  a  position  to  exercise  the  power  of  appointment  conferred 
on  him  as  such  survivor,  and  that  as  the  result  of  this  the  pro- 
perty would  or  might  be  tied  up  for  a  greater  period  than  the 
duration  of  a  life  or  lives  in  being  at  the  death  of  the  testatrix 

(1)  43  Ch.  D.  246.  (3)  Law  Eep.  10  Ch.  35. 

(2)  39  Ch.  D.  289.  (^4)  26  Beav.  365. 

(5)  Law  Eep.  8  Ch.  419,  426. 
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and  twenty-one  years  after  that  event ;  and  it  is  contended  that  STIRLING,J. 
not  only  is  the  power  of  appointment  bad,  but  that  the  trusts  in  1892 
default  of  appointment  are  bad  also. 

The  powers  of  appointment  conferred  on  Mrs.  Frig  out  jointly  Abbott. 
with  her  husband,  and  on  her  if  she  survives  him,  appear  to  me  ^^^^^^ 
to  be  valid ;  but  the  power  purported  to  be  conferred  on  a  ^^^^o^^- 
husband  of  hers  who  may  survive  her,  may  be,  and  I  will  assume 
is,  open  to  objection.  The  main  question  which  I  have  to  con- 
sider is,  whether  the  trusts  in  default  of  appointment  are  thereby 
invalidated.  It  is  settled  that  any  limitation  depending  or  [ 
expectant  upon  a  prior  limitation  which  is  void  for  remoteness  is  i 
invalid.  The  reason  appears  to  be  that  the  persons  entitled  under 
the  subsequent  limitation  are  not  intended  to  take  unless  and 
until  the  prior  limitation  is  exhausted ;  and  as  the  prior  limitation 
which  is  void  for  remoteness  canlnever  come  into  operation,  much 
less  be  exhausted,  it  is  impossible  to  give  effect  to  the  inten- 
tions of  the  settlor  in  favour  of  the  beneficiaries  under  the  sub- 
sequent limitation.  On  this  I  may  refer  to  the  judgment  of 
Mr.  Justice  Buller,  in  Robinson  v.  Hardcastle  (1) ;  Boutledge  v. 
Borril  (2) ;  Beard  v.  Westcott  (3)  and  especially  to  the  comments 
of  Lord  BL  Leonards  on  the  last-mentioned  case  in  Monyjpenny 
v.  Bering  (4).  This  reason  does  not  necessarily  apply  to  limi- 
tations in  default  of  appointment.  In  many,  perhaps  I  ought  to 
say  in  most,  cases  of  such  limitations  the  intention  is  that  they 
should  take  effect  unless  displaced  by  a  valid  exercise  of  the 
preceding  power  of  appointment.  An  example  of  this  is  to  be 
found  in  Wehh  v.  Sadler  (5),  where  the  donees  of  a  limited  power 
of  appointment  purported  to  exercise  it  by  appointing  to  trustees 
upon  such  trusts  as  A.  B.,  one  of  the  objects  of  the  power,  should, 
with  certain  consents,  appoint ;  and  in  default  of,  and  subject  to 
any  such  appointment,  upon  certain  trusts  which  were  within  the 
power.  It  was  held  by  the  Court  of  Appeal  that  although  the 
power  of  appointment  purported  to  be  conferred  on  A.  B,  was 
.void,  the  trusts  in  default  of  appointment  were  valid.  Lord 
Selborne  says  (6) :    The  next  question  is,  whether  the  subsequent 

(1)  2  T.  R.  241,  251.  (4)  2  D.  M.  «fc  G.  145,  181,  182. 

(2)  2  Ves.  357.  (5)  Law  Rep.  8  Ch.  419. 

(3)  5  B.  &  Al.  801 ;  T.  &  R.  25.        (6)  Ibid.  426. 
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STIRLING, J.  appointments,  *  in  default  of  and  subject  to  any  such  limitation  or 
1892       appointment/  containing  dispositions  in  favour  of  the  son,  are  so 
connected  with  the  void  power,  that  the  void  power  failing  they 
fail  also.    It  seems  to  me  that  such  a  construction  would  be 
expressly  contrary  to  the  declared  intention.    The  declared 
intention  is,  that  unless  estates  that  would  displace  this  gift  to 
the  son  are  created  in  favour  of  other  persons  by  means  of  the 
power,  then  the  son  is  to  take  under  this  part  of  the  instrument ; 
and  if  the  power  is  void,  then  no  such  estate  could  be  created, 
and  the  event  never  could  arise  which  alone  was  meant  to  pre- 
vent the  gift  in  favour  of  the  son  taking  effect.    The  words  '  and 
subject  to,'  confirm  this  view.    If  it  had  been  intended  to  create 
a  charge,  and  the  gift  made  to  the  son  were  'subject  to  the 
charge '  then,  if  the  charge  did  not  arise,  the  son  would  have 
taken  it  free  from  that  charge."    Although  the  words,  "  subject 
to,"  do  not  occur  in  this  case,  it  does  not  seem  to  me  that  the 
absence  of  them  is  material.    The  gift  is  in  a  common  form, 
namely,  to  the  wife  for  life,  with  remainder  to  the  husband  for 
life,  then  in  favour  of  the  children  whom  they  or  the  survivor  of 
them  should  appoint ;  and,  in  default  of  appointment,  for  the 
children  at  twenty-one,  or  (as  regards  daughters)  on  marriage. 
The  meaning  appears  to  be  that  after  the  interest  of  the  parents 
has  ceased,  the  children  attaining  twenty-one,  or  (as  regards 
daughters)  marrying,  are  to  take,  unless  the  parents  or  the 
survivor,  in  the  exercise  of  the  discretion  given  them,  may  see 
fit  to  alter  the  shares  or  interests  which  those  children  are  to 
take  :  or  in  other  words,  that  the  fund  should  pass  to  such  of 
Mrs.  Frigoufs  children  as  being  sons  should  attain  twenty-one, 
or  being  daughters  should  attain  that  age  or  marry,  unless  the 
interests  thus  created  were  effectually  displaced  by  the  exercise 
of  the  power.    If  the  power  be  to  any  extent  invalid,  then  the 
only  result  will  be  that  these  interests  can  never  be  displaced. 
It  is  not  contended  that  these  interests  are  in  themselves 
obnoxious  to  the  rule^ against  perpetuities  ;  and,  in  my  opinion, 
the  trusts  in  default  of  appointment  are  valid. 

During  the  argument  I  was  strongly  under  the  impression, 
of  which  I  have  not  been  entirely  able  to  divest  myself,  that  this 
point  had  in  recent  years  been  repeatedly  decided  in  accordance 
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with  the  view  which  I  have  just  expressed.    I  have  examined  STIRLING,J. 
the  reported  cases,  but  have  been  able  to  discover  only  one  1892 
which  bears  on  the  point,  viz.,  Wollaston  v.  King  (1),  decided  by 
Lord  Justice  Giffard  when  Vice-Chancellor,  and  it  may  be  right 
that  I  should  make  a  few  remarks  on  it.    It  arose  thus  :  A  testa- 
trix having,  under  her  marriage  settlement,  power  to  appoint  a 
fund  in  favour  of  the  children  of  the  marriage,  by  her  will,  in 
execution  of  the  power,  appointed  a  portion  of  the  fund  to  her 
son  (being  an  object  of  the  power)  for  life,  with  remainder  to 
such  persons  as  he  should  by  will  appoint,  and  then,  in  default 
of  appointment,  to  three  daughters  of  the  marriage.    Then  she 
appointed  further  portions  of  the  trust  funds  in  favour  of  two 
of  the  daughters,  and  by  an  ultimate  trust  or  gift,  she  disposed  of 
the  residue  of  the  fund  in  favour  of  the  three  daughters  who  were 
Ihe  objects  of  her  bounty  in  default  of  appointment.    There  is 
no  judgment ;  but  after  the  argument,  Yice-Chancellor  Giffard 
held  that  the  power  of  appointment  by  will  given  to  the  son  was 
void  for  remoteness,  but  that  the  trust  fund  was  well  appointed 
to  the  three  daughters  under  the  residuary  appointment.  By 
that  I  understand,  not  the  gift  in  default  of  appointment,  but 
the  ultimate  gift  of  residue.    The  meaning  of  the  testatrix 
obviously  was  by  that  residuary  gift  to  dispose  of  everything 
that  was  not  effectually  appointed,  and  therefore  I  think  that 
the  Yice-Chancellor  had  not  to  decide  the  precise  point  which  I 
have  to  consider.    If,  however,  he  did  decide  that  the  gift  in 
default  of  appointment  was  bad,  it  seems  to  me  that  that  gift 
would  stand  on  a  different  footing  from  the  gift  which  I  have 
to  consider,  for  this  reason.    The  power  was  a  special  power  of 
appointment,  and  the  appointees  of  the  son  were  not  directly 
objects  of  the  power ;  and  the  only  way  in  which  the  power  could 
be  maintained  would  be  by  holding  that  the  life  estate  coupled 
with  the  power  of  appointment  was  in  the  nature  of  an  interest 
given  to  the  son.    It  is,  however,  pointed  out  by  Lord  Selhorne 
in  Morgan  v.  Gronow  (2),  where  he  had  to  consider  a  similar 
appointment,  that  such  a  gift  stands  on  the  same  footing  as  a 
conditional  gift  to  the  object  of  the  power — as,  for  example,  a 
gift  to  the  son  on  attaining  twenty-five,  a  limitation  which  in 
(i)  Law  Eop.  8  Eq.  165,  (2)  Law  Kep.  16  Eq.  1. 
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STIRLING,J.  itself  would  be  too  remote.  It  may  be,  that  in  such  a  case  as 
1892  Wollaston  v.  King  (1),  the  proper  way  of  dealing  with  the  gift 
over  in  default  of  appointment  is  to  treat  the  prior  gift  as  a 
conditional  limitation  in  itself  too  remote,  so  that  the  gift  over 
would  fail  in  conformity  with  the  rule  established  by  the  cases 
cited  above. 

It  seems  to  me  that,  for  the  reasons  already  given,  these  con- 
siderations do  not  apply  to  the  present  case,  but  that  I  ought  to 
hold  that  the  trusts  in  default  of  appointment  are  valid.  I  do 
not  see  that  it  is  necessary  to  go  beyond  this.  I  shall  not 
declare  that  any  part  of  the  gift  is  void.  It  may  be  that  the 
present  husband's  power  is  good.  I  decide  nothing  on  that ;  I 
leave  the  point  to  be  decided  when  it  arises.  I  do  not  say  that  a 
valid  appointment  might  not  be  made  under  the  power.  As  at 
present  advised,  I  think  the  wife's  power  is  valid.  I  hold  that 
the  trusts  in  default  of  appointment,  are  good.  But  I  express 
no  opinion  as  to  the  power  of  any  future  husband. 


Solicitor :  JS".  A,  Bowse  for  all  parties. 

(1)  Law  Eep.  8  Eq.  165. 


G.  A. 
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Will — Trustees — Tenant  for  Life  —  Remainderman  — Leaseholds — Renewal — 
Rent — Repairs — Fines — Residue — LiaUlity — Trustee  Ad,  1888  (51  &  52 
Vict.  c.  59),  ss.  10,  11. 

A  testator,  being  possessed  of  a  leasehold  house  held  by  him  for  a  terra 
of  sixty-one  years,  renewable  every  fourteen  years  on  fines  for  renewal,  and 
under  covenants  to  pay  the  rent,  repair  and  insure,  bequeathed  the  house 
to  trustees,  in  trust  for  his  widow  for  life,  with  remainder  in  trust  for  his 
son  for  life,  with  remainders  over ;  and  he  bequeathed  his  residuary  estate 
to  his  trustees  upon  trust  out  of  the  income  to  pay  all  the  costs,  charges, 
and  expenses  of  carrying  into  execution  the  trusts  of  his  will,  and,  subject 
thereto,  to  hold  such  residuary  estate  upon  trusts  for  his  children  in  settled 
shares : — 

Seldf  reluctantly  following  In  re  Courtier  (1),  that  neither  tenant  for 
life  was  under  any  obligation  to  pay  the  rent,  repair,  or  insure,  or  to  pay 
the  fines  or  expenses  of  renewal ;  that  the  rent  and  the  expenses  of  repair 
and  insurance,  during  the  respective  lives  of  the  tenants  for  life,  were 
payable  out  of  the  income  of  the  residuary  estate ;  and  that  the  fines  and 
expenses  of  renewal  were  distributable  among  the  beneficiaries  of  the 
house  according  to  their  enjoyment,  such  enjoyment  to  be  ascertained  by 
actuarial  valuation. 

The  object  of  the  Trustee  Act,  1888,  was  merely  to  remove  the  then 
existing  liability  of  trustees,  not  to  alter  any  law  as  between  tenant  for  life 
and  remainderman. 

Adjoukned  summons. 

Thomas  Charles  Baring,  late  of  No.  1,  Grafton  Street,  in  the 
county  of  Middlesex,  and  High  Beach,  in  the  county  of  Essex,  by 
his  will  dated  the  17th  of  December,  1889,  devised  and  be- 
queathed to  his  trustees,  one  of  whom  was  his  wife,  the  houses  in 
Grafton  Street,  and  at  High  Beach,  in  which  he  resided,  upon  trust 
to  permit  his  wife  to  occupy  the  said  houses  during  her  life,  and 
after  her  death  he  bequeathed  his  leasehold  house  No.  1,  Grafton 
Street  aforesaid,  to  his  son  Godfrey  Nigel  Everard  Baring,  for  his 
life,  with  remainders  over.  And  he  bequeathed  his  residuary 
personal  estate  to  his  trustees  upon  trust  to  convert  the  same^ 

(1)  34  Ch.  D.  136. 
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KEKEWICH,  and  out  of  the  proceeds  to  pay  his  funeral  and  testamentary 
expenses,  debts,  legacies,  and  legacy  duty,  and  to  invest  the 
residue  as  therein  mentioned,  and  to  hold  his  residuary  estate 
and  the  investment  thereof,  thereinafter  called  his  "residuary 
personal  estate,"  upon  trust  out  of  the  income  thereof,  to  pay  all 
the  costs,  charges,  and  expenses  of  carrying  into  execution  the 
trusts  of  his  will,  and  then  to  pay  an  annuity  to  his  wife  during 
her  life,  and  subject  thereto,  to  hold  his  residuary  personal  estate 
upon  trust  for  his  children,  including  the  said  Godfrey  N.  E. 
Baring,  in  certain  settled  shares.  The  testator  further  directed 
that  his  trustees  other  than  his  wife  might  retain  a  commission 
of  1  per  cent,  on  the  net  income  of  his  residuary  personal  estate 
in  each  year  after  deducting  all  rates,  taxes,  insurances,  and 
other  outgoings  and  expenses  payable  by  them  under  the  trusts 
hereinbefore  declared. 

The  testator  died  on  the  2nd  of  April,  1891,  leaving  his  wife 
and  his  son,  Godfrey  N.  E.  Baring,  surviving  him. 

The  testator's  house.  No.  1,  Grafton  Street — formerly  two 
houses — was  held  by  him  under  two  leases  dated  in  1880,  for 
terms  of  sixty-one  years  renewable  every  fourteen  years  upon 
payment  of  certain  fines,  amounting  together  to  £600,  by  the 
lessee,  *^his  executors,  administrators,  and  assigns,"  and  subject 
to  various  covenants  by  the  lessee  "  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,"  including  covenants  for  pay- 
ment of  the  yearly  rents,  amounting  together  to  £120,  and  for 
repairs  and  insurance. 

At  the  testator's  death.  No.  1,  Grafton  Street  was  valued  at 
£30,500.  His  will  contained  no  provisions  as  to  renewing  the 
leases. 

Since  the  testator's  death  his  widow  had  been  in  occupation  of 
the  house,  and  a  question  having  arisen  as  to  who  was  liable  for 
the  rents,  repairs,  and  other  outgoings  of  the  house,  and  the 
fines  and  other  expenses  of  proposed  renewals  of  the  leases,  this 
originating  summons  was  taken  out  by  the  trustees  and  executors 
of  the  will  against  the  testator's  widow  and  his  son,  Godfrey  N.  E. 
Baring,  to  have  it  determined,  (1.)  whether  the  annual  rents 
payable  in  respect  of  the  house,  and  the  expenses  of  repairing  it 
and  keeping  it  in  repair,  ought  to  be  paid  by  the  widow  or  by 
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the  trustees  of  the  will,  and,  if  by  the  trustees,  out  of  what  partKEKEWICH, 
of  the  testator's  estate ;  and  (2.)  whether  the  trustees  ought  to 
renew  the  lease  of  the  house,  and  if  so,  how  and  out  of  what 
portion  of  the  testator's  estate  ought  the  fines  and  other  expenses 
of  renewal  to  be  paid  or  provided  for. 

The  testator  had  fully  performed  the  covenants  of  the  leases 
during  his  lifetime. 

Sir  H.  Bavey,  Q.C.,  and  Ingle  Joyce,  for  the  Plaintiffs : — • 
A  person  who  accepts  the  benefit  of  a  specific  devise  to  which 
a  burden  is  attached,  must  himself  bear  the  burden,  according  to 
the  maxim  "  Qui  sentit  commodum  sentire  debet  et  onus."  As  to 
the  rents,  repairs,  and  insurance,  the  only  reported  cases  upon 
the  point  are  In  re  Fowler  (1),  and  In  re  Courtier  (2).  In  the 
latter  case  the  Court  of  Appeal  professed  to  distinguish  the 
former,  though  whether  the  distinction  is  sustainable  may  be 
doubted.  However,  those  cases  appear  to  decide  that,  as  between 
the  trustees  and  the  tenant  for  life,  the  rents,  &c.,  are  payable  by 
the  tenant  for  life.  If  that  is  so  as  to  the  rents  and  the  per- 
formance of  the  covenants,  the  fact  of  there  being  a  fine  payable 
can  make  no  difference.  It  only  comes  to  this,  that,  instead  of  a 
large  annual  rent  being  payable,  a  periodical  increased  rent  is 
payable  every  fourteen  years.  The  Trustee  Act,  1888,  has  some 
relation  to  the  question  of  renewal.  Under  sect.  10  the  trustees 
are  not  under  any  obligation  to  renew,  unless  a  beneficiary  re- 
quires them  to  do  so.  If  the  trustees  do  renew,  and  have  no 
money  in  their  hands  for  the  purpose,  they  may,  under  sect.  11, 
charge  the  money  required  upon  the  property.  But  the  section 
was  not  intended  to  do  more  than  protect  the  trustees,  leaving 
the  question  as  to  the  ultimate  liability  to  be  decided  between 
them  and  the  tenant  for  life.  According  to  Ainslie  v.  Harcourt  (3), 
the  fines  for  renewal  should  be  borne  by  the  successive  tenants 
for  life  according  to  their  actual  enjoyment. 

Cornell,  for  the  Defendant,  the  widow,  the  first  tenant  for 
life:— 

This  is  not  a  case  of  a  gift  to  a  legatee  of  specific  property  out 
(1)  16  Ch.  D.  723.         (2)  34  Cli.  D.  136.  (3)  28  Beav.  313. 
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KEKEWICH,  and  out,  but  of  a  gift  of  a  limited  interest  in  settled  property ; 

and  I  submit  there  is  no  obligation  on  the  owner  of  this  limited 
interest,  the  tenant  for  life,  to  pay  the  rents,  repair,  or  insure. 
This  is  a  case  between  tenant  for  life  and  remainderman,  a  ques- 
tion which  was  not  decided  in  In  re  Fowler  (1),  but  was  decided 
in  In  re  Courtier  (2),  where  the  Court  of  Appeal  held  that,  in  the 
absence  of  any  direction  in  the  will,  there  was  no  obligation  on 
the  part  of  a  tenant  for  life  of  leaseholds  to  comply  with  the 
terms  of  the  lease  as  to  repairs.  There  is  no  covenant  by  the 
tenant  for  life  either  with  the  trustees  or  with  the  landlord.  The 
house  forms  part  of  the  testator's  estate  vested  in  his  trustees^ 
who  are,  therefore,  the  proper  parties  to  pay  the  rents  and  per- 
form the  covenants,  the  tenant  for  life  being  entitled  to  have  the 
house  kept  up  for  her. 

As  to  the  fines  for  renewal,  the  tenant  for  life  is  not  under  any 
obligation  to  renew,  neither  are  the  trustees.  If  the  tenant  for 
life  does  renew,  it  is  clear  that  she  ought  not  to  bear  the  whole 
of  the  expense  of  renewal,  in  exoneration  of  the  remaindermen^ 
who  may  possibly  derive  the  greater  benefit  from  the  renewal. 
In  Nightingale  v.  Lawson  (3),  it  was  held  that,  if  renewal  is 
merely  in  the  discretion  of  the  tenant  for  life,  a  proportion  of  the 
cost  of  renewal  should  be  borne  by  the  remainderman.  As  to 
the  effect  of  the  Trustee  Act,  1888,  the  last  clause  of  sect.  10  says 
that  the  section  is  not  to  apply  to  a  case  in  which  by  the  will  or 
settlement  the  tenant  for  life  is  entitled  to  enjoy  his  estate  with- 
out any  obligation  to  renew  or  contribute  to  the  expenses  of 
renewal,  unless  his  consent  in  writing  is  obtained  to  the  renewal 
on  the  part  of  the  trustees.  I  am  willing  to  consent  to  the 
renewal ;  but  I  say  I  am  not  bound  to  pay  the  expense  of,  at  all 
events,  the  whole  of  it. 


Swinfen  Eady,  for  Godfrey  N,  E,  Baring,  the  next  tenant  for 
life  :— 

My  interest  in  the  question  is  the  same  as  the  widow's ;  if  the 
trustees  must  pay  the  rents  and  perform  th^  covenants  during 
her  life,  they  are  equally  bound  to  do  so  during  mine.  The 


(1)  16  Ch.  D.  723.  (2)  34  Ch.  D.  136. 

(3)  1  Bro.  0.  C.  440. 
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trustees  of  the  will  are  the  "  assigns  "  of  the  leases,  and,  there- KEKEWICH, 
fore,  bound  to  perform  the  covenants.  They  take  over  the 
liability  of  their  testator,  though  with  the  right  of  being  indem- 
nified out  of  his  estate ;  and  therefore  no  obligation  has  devolved 
upon  the  tenant  for  life  to  perform  the  covenants.  The  rents 
themselves  are.  given  to  the  tenant  for  life  by  the  will.  The 
observations  by  Lord  Justice  Cotton  in  In  re  Courtier  (1)  exactly 
apply  to  this  case. 

With  regard  to  the  fines,  the  Trustee  Act,  1888,  was  not  intended 
to  alter  the  law  as  between  tenant  for  life  and  remainderman ; 
but  only  "  to  amend  the  law  relating  to  the  duties,  powers,  and 
liability  of  trustees,"  as  the  title  shews. 

[Kekewich,  J. : — That  is  my  present  view,  certainly.  The 
object  of  the  Act  was  to  remove  the  then  existing  liability  of 
trustees,  and  not  to  alter  the  law  as  between  tenant  for  life  and 
remainderman.] 

The  proper  course  seems  to  be  to  apportion  the  expenses  of 
renewal  between  the  beneficiaries  according  to  their  enjoyment. 
If  the  money  has  to  be  raised  by  a  charge  upon  capital,  the 
tenant  for  life  cannot  be  required  to  do  more  than  keep  down 
the  interest.  ' 


Sir  Bl.  Bavey,  in  reply  : — 

In  In  re  Courtier  the  repairs  sought  to  be  thrown  on  the  widow, 
the  tenant  for  life,  were  repairs  which  ought  to  have  been  done 
by  the  testator  himself;  and  it  was  held  that  the  widow  could 
not  be  called  upon  to  make  good  the  default  of  the  testator  ;  but 
there  is  no  decision  that,  as  to  what  may  be  termed  "  current  " 
liabilities,  such  as  painting,  the  tenant  for  life  ought  not  to  bear 
those  liabilities.  Looking  at  the  terms  of  this  will,  the  testator 
seems  to  contemplate  that  these  liabilities  should  be  discharged 
out  of  income,  and  not  capital.  I  agree  that  the  liability  for  any 
breach  of  covenant  or  default  committed  by  the  testator  in  his 
lifetime  ought  to  be  borne  by  his  estate.  As  to  the  fines,  I  agree 
that  the  fair  way  of  dealing  with  them,  is  to  throw  the  burden 
upon  the  capital  of  the  leaseholds ;  but,  on  behalf  of  those 
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KEKEWICH,  entitled  to  the  residue,  I  submit  that  the  burden  should  be 
thrown  on  the  leaseholds  in  exoneration  of  the  rest  of  the  estate. 
The  practical  way  of  carrying  this  out  would  be  to  pay  the  fine& 
out  of  the  residuary  estate,  and  then  charge  the  amount  on  the 
leaseholds  for  the  purpose  of  recouping  the  estate.  I  admit  that 
whatever  the  case  may  be  as  to  Mrs.  Baring,  it  must  be  the  same 
as  to  Godfrey,  the  next  tenant  for  life. 

Kekewich,  J. : — 

It  is  certainly  strange  to  find  it  necessary  to  decide  at  the 
present  day  what  the  effect  is  of  such  a  provision  as  is  contained 
in  the  will  before  me ;  and,  if  I  may  properly  say  so,  if  I  had 
not  got  the  decision  of  the  Court  of  Appeal  in  In  re  Courtier  (1) 
before  me,  I  should  have  been  prepared  offhand,  in  the  absence 
of  argument,  to  say  that  the  liability  must  be  governed  by  the 
principle  embodied  in  the  maxim  quoted  by  Sir  Horace  Bavetf. 
The  testator  has  given  this  house  in  Grafton  Street  to  his  trustees- 
upon  trust  to  permit  his  wife  to  occupy  it  during  her  life ;  and 
that  simply  converts  her  into  an  equitable  tenant  for  life,  placing 
her  in  the  same  position  as  if  he  had,  in  apt  language,  given  the 
house  direct  to  her  for  her  life.  I  should  have  thought,  if  I  had 
not  been  instructed  by  the  case  to  which  I  have  been  referred,, 
that  she,  being  tenant  for  life,  ought  to  keep  down  those 
periodical  payments  which  were  necessary  to  her  occupation, 
not  because  of  any  liability  imposed  by  express  words,  and  not 
by  any  other  rule  of  law  than  that  expressed  by  the  maxim  to 
which  I  have  referred.  I  have  not  gone  further  than  the  cases 
which  have  been  cited  by  the  learned  counsel,  because  I  have 
trusted  to  their  industry,  as  I  generally  do;  but  it  is  very 
strange  that  there  seems  to  be  no  case  which  defines  the  position 
of  the  tenant  for  life  under  those  circumstances. 

The  point  appears  to  have  come  before  the  Court  of  Appeal  in 
the  case  of  In  re  Courtier  in  as  neat  a  form  as  one  can  have  it, 
because  there  there  seems  to  have  been  a  gift  of  an  equitable 
estate  to  the  testator's  wife  for  life  j  ust  as  I  have  here ;  and  on 
that  the  Lords  Justices  expressed  a  clear  opinion,  as  I  read  the 
case,  that  the  tenant  for  life  was  not  bound  to  do  anything, 

(1)  34  Ch.  D.  136. 
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Lord  Justice  Cotton  says  (1)  :  "  There  is  no  rule  of  law  that  the  I 
tenant  for  life  is  bound  to  do  these  repairs  out  of  the  rents  and 
profits  ;  " — the  repairs  in  question  being  such  as  were  necessary 
for  the  performance  of  the  covenants  in  the  lease — "  She  is  to 
-enjoy  these  leaseholds  in  specie,  but  she  is  under  no  covenants  to 
repair ;  and  there  is  nothing  in  the  will  to  shew  that  the  testator 
intended  her  only  to  have  the  net  rents  after  making  provisions 
for  the  liabilities  that  arose  in  the  testator's  lifetime.  It  cannot 
be  fairly  left  to  the  widow  to  make  good  the  deficiencies  of  the 
testator."  That  last  paragraph  applies  to  a  non -performance  by 
the  testator  in  his  lifetime  of  the  covenant  to  repair  which  gave 
rise  to  the  question ;  but  I  do  not  [read  the  Lord  Justice's 
remarks  as  restricted  to  that,  for  I  understand  him  to  refer  to 
the  general  question  of  liability.  Lord  Justice  Boiven  concurs  in 
that,  and  says  (2)  :  "  What  obligation  is  there  on  her  ?  Is  she  to 
t^ke  on  herself  the  entire  burden  and  repair  them  out  of  her  own 
money,  or  only  to  expend  the  income  which  she  derives  from  the 
rents  and  profits  of  the  property  ?  Whichever  way  the  point  is 
put,  the  obligation  is  quite  imaginary :  it  can  arise  nowhere 
unless  it  is  to  be  found  in  the  will.  It  is  admitted  that  it  is  not 
•to  be  found  in  the  will,  therefore  it  does  not  exist." 

Then  Lord  Justice  Fry  also  agrees,  and  the  case  derives 
additional  weight  because  the  appellants  who  failed  in  that  case 
relied  on  In  re  Fowler  (3),  a  decision  of  Lord  Justice  Fry,  and  all 
the  Lords  Justices  distinguished  In  re  Fowler  on  the  ground  that 
it  was  not  intended  to  decide  a  question  between  tenant  for  life 
and  remaindermen,  which  was  the  question  in  In  re  Courtier  (4), 
and  on  that  ground  they  did  not  overrule  In  re  Fowler,  although 
Lord  Justice  Cotton  went  so  far  as  to  say  that,  if  it  had  been  a 
decision  between  tenant  for  life  and  remaindermen,  he  should 
have  had  some  difficulty  in  following  it,  but  he  considered  it  no 
authority  in  the  case  before  him.  Therefore,  we  very  nearly 
•come  to  this,  that  the  Court  of  Appeal  did  not  think  In  re  Fowler 
properly  decided.  They  do  not  say  so  in  terms,  but  they  all 
agree  that  it  did  not  intend  to  decide  the  question  between 
tenant  for  life  and  remaindermen,  and  Lord  Justice  Fry  was 
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EKEWICH,  party  to  the  decision  in  In  re  Courtier  (1)  and  so  expressed 
himself  in  his  own  judgment. 

With  the  decision  in  In  re  Courtier  before  me,  I  am  not  at 
liberty  to  rely  on  the  general  maxim.  I  there  have  the  point  as 
clearly  decided  as  one  can  hope  to  find  any  point  decided,  and 
my  bounden  duty  is  to  follow  that  case  without  regard  to  what 
might  have  been  my  opinion  if  it  had  not  been  before  me. 

I  think,  therefore,  that  Mrs.  Baring,  while  tenant  for  life,  is 
under  no  obligation  to  do  any  of  those  things  which  the  trustees 
as  lessees  (whether  under  direct  covenant  or  not  is  immaterial) 
are  liable  to  do  in  order  to  maintain  the  property. 

Then,  if  she  is  not  bound  to  do  that,  still  less  is  she  bound  to 
pay  any  fines  for  renewals.  It  seems  to  me  that  is  an  a  fortioH 
case. 

I  have  no  doubt  also — and  I  think  this  seems  to  be  quite  free 
from  doubt — that,  if  Mrs.  Baring  is  not  liable  the  next  tenant 
for  life,  having  a  similar  gift,  is  not  liable  either.  My  judgment 
will  apply  to  the  two,  though  I  am  only  dealing  with  the  present 
tenancy  for  life. 

Then,  the  next  question  is.  Supposing  Mrs.  Baring  is  not  liable, 
are  the  trustees  liable?  I  do  not  think  I  am  called  upon  to- 
decide  the  trustees'  legal  liability  now,  because  they  are  not  here 
disclaiming  an  intention  to  do  whatever  is  necessary  to  keep  this 
property  going.  It  is  a  valuable  property,  and  I  take  it  for 
granted  that,  supposing  the  trustees  have  moneys  in  hand,  which 
I  believe  they  have,  they  will  not  hesitate  to  keep  the  property 
going,  whether  by  performing  the  periodical  covenants — that  i& 
to  say,  the  covenants  to  repair,  paint,  and  pay  insurance,  and  so- 
forth — or  by  availing  themselves  of  the  opportunity  of  renewing 
when  the  time  comes.  I  have  not  heard  anything  which  leads- 
me  to  suppose  that  they  desire  to  be  advised  whether  they  ought 
to  do  those  things  or  not ;  but  what  they  do  want  to  know  is,  how 
they  ought  to  pay  for  them.  Here  I  have  no  case  which  guides 
me  in  the  same  way  as  I  have  been  guided  on  the  previous  point. 
I  I  think  there  is  an  indication  on  the  face  of  the  will  that  income  \ 
I  charges  are  to  be  paid  out  of  income ;  and  that  so  completely 
accords  with  what  I  think  is  right  on  general  principles,  that  I 

(1)  24  Ch.  D.  136.  i 
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-willingly  accept  tlie  indication  and  hold  that  that  was 
testator's  intention.  Assuming  him  to  have  known  the  effect  of 
his  previous  gift,  which,  of  course,  I  must  assume,  it  is  natural 
enough  that  he  should  have  proceeded  in  that  way.  The  whole 
residuary  personal  estate  is  all  to  be  got  in  and  converted,  and 
then  out  of  the  net  proceeds  the  trustees  are  to  pay  the  testator's 
funeral  and  testamentary  expenses,  debts,  and  pecuniary  lega- 
cies, and  the  legacy  duty.  After  that  the  residue  divisible 
among  the  objects  of  the  testator's  bounty  is  to  be  held  by  the 
trustees  on  trust  out  of  the  income  to  pay  all  the  costs,  charges 
and  expenses  of  carrying  into  execution  the  trusts  of  the  will. 
That  must  refer  only  to  those  costs,  charges,  and  expenses  which 
will  be  of  a  periodical  though,  no  doubt,  of  a  variable  character, 
such  as  the  bill  of  costs  of  a  solicitor  from  year  to  year,  the 
charges  of  the  surveyor,  and  expenses  of  that  kind,  which  the 
trustees  will  have  to  incur.  I  think,  therefore,  I  have  a  distinct 
indication  that  these  income  charges  must  come  out  of  income, 
and  that  seems  to  me  to  be  right  on  principle,  and  not  that  these 
moneys  should  be  paid  out  of  the  corpus  of  the  trust  estate. 
That  would  be  extremely  inconvenient,  because  the  result  would 
be  that  the  corpus  of  the  trust  estate  would  be  varied  every  year 
for  the  purpose,  say,  of  paying  a  painter's  bill,  or  a  plumber's 
bill,  or  things  of  that  kind,  and  the  capital  account  would  never 
be  settled  or  finally  wound  up.  That  would  be  inconvenient,, 
and,  as  it  seems  to  me,  also  against  ordinary  principles.  The 
ordinary  rule  is  that  income  bears  income  charges,  and  capital 
capital  charges.  That,  I  think,  is  the  proper  way  to  deal  with 
this  point. 

Then,  as  regards  the  renewal,  that  is  another  matter.  Once 
in  fourteen  years  the  obligation  arises  of  renewing  the  lease,  and 
there  is  a  large  sum  to  pay.  I  am  told  the  total  fine  is  £600,  and 
I  suppose  there  would  be  some  communications  with  the  lessor^ 
some  documents  to  be  executed,  which  would  involve  the  employ- 
ment of  a  solicitor,  and  would  run  up  a  little  sum  for  costs.  All 
that  ought,  I  think,  to  be  distributed  over  the  estate  according  to 
the  enjoyment  of  the  estate ;  that  is  to  say,  the  persons  who  have 
the  enjoyment  ought  to  bear  the  burden  in  proportion  to  their 
enjoyment.   Whether  that  should  be  done  by  actuarial  valuation 
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EKEWICH,  now,  in  anticipation  of  the  enjoyment,  or  whether  it  should 
be  done  at  a  future  time  when  a  person  is  in  actual  enjoyment, 
is  a  matter  of  a  little  more  practical  difficulty.  Probably,  when 
the  ["principle  is  once  decided,  there  will  be  no  real  difficulty 
between  the  parties  ;  but  I  should  say  it  ought  to  be  done  by  an 
actuarial  yaluation.  The  trustees  will  have  to  endeavour  to  get 
the  consent  of  the  parties ;  but  if  they  do  not  consent  it  will  be 
necessary  to  come  to  the  Court.  Mrs.  Baring  says  it  is  very 
unlikely  she  will  have  any  enjoyment  out  of  this  renewal.  If 
that  is  so,  then  an  actuary  will  tell  her  in  a  few  minutes  that  she 
ought  to  bear  nothing,  and  the  burden  will  come  partly  on  the 
nextrtenant  for  life,  and  partly  on  those  who  come  after  him,  I 
think  the  principle  is  that  the  fine  and  attendant  expenses  ought 
to  be  distributed  among  the  beneficiaries  according  to  their 
enjoyment,  which  enjoyment  may  properly  be  ascertained  by 
actuarial  valuation. 


Solicitor :      T.  Wragg, 


a  I.  F.  C. 
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[1891    J.  170.] 

Nov.  11, 12, 

Trustee — Liability  when  Remunerated — Loss  of  Trust  Property  by  Felony  of  l^'J^^O. 

Servant. 


A  trustee,  although  remunerated  for  his  services,  is  not  liable  for  loss 
occasioned  to  the  trust  estate  by  the  felonious  acts  of  his  servant,  provided 
such'  servant  is  properly  entrusted  vs^ith  the  custody  of  the  trust  property, 
and  is  selected  and  employed  without  negligence : — 

Semble,  that  the  liability  of  a  trustee  is  not  increased  by  the  fact  of  his 
being  remunerated  for  his  services. 

By  an  indenture  dated  the  22nd  of  July,  1889,  and  made 
between  William  Jobson,  a  watchmaker  and  jeweller,  thereinafter 
called  "  the  debtor,"  of  the  first  part,  Augustus  Cufaude  Palmer, 
a  chartered  accountant,  thereinafter  called  "  the  trustee,"  of  the 
second  part,  and  the  persons,  companies,  and  firms  specified  in  a 
schedule  to  the  deed,  thereinafter  called  "  the  creditors,"  of  the 
third  part,  the  debtor  conveyed  and  assigned  to  the  trustee  sub- 
stantially all  his  real  and  personal  estate,  upon  trust  to  sell 
and  dispose  of  the  same,  and  to  hold  the  proceeds  "  in  trust,  in 
the  first  place,  to  pay  thereout  all  solicitors'  and  other  costs, 
charges,  and  expenses  which  shall  have  been  or  may  be  incurred 
in  and  about  the  negotiation,  preparation,  and  carrying  out  of 
these  presents,  and  in  the  investigation  of  the  affairs  and  reali- 
zation and  winding-up  of  the  estate  and  effects  of  the  said  debtor, 
and  to  make  any  payments  or  allowances  which  would  have  pre- 
ference or  be  entitled  to  be  paid  in  full  in  case  of  bankruptcy, 
and  in  the  next  place  to  pay,  divide,  and  distribute  the  residue 
of  the  said  trust  moneys  unto  and  amongst  all  and  every  the 
creditors  of  the  said  debtor,  parties  hereto  of  the  third  part, 
rateably,  according  to  the  amount  of  the  respective  debts  now 
owing  by  the  said  debtor,  or  for  which  he  is  now  liable." 

The  deed  contained  no  express  provision  that  Palmer  should 
be  remunerated  for  his  services  as  trustee ;  but,  on  the  construc- 
tion of  the  deed  and  under  the  circumstances  of  the  case,  his 
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1892  services. 

JoBsoN  ^Ist  of  July,  1889,  the  creditors  passed  a  resolution 

that  Palmer,  as  assignee  under  the  deed,  should  be  authorized 
and  instructed  to  resell  the  estate  to  the  Plaintiff  or  his  friends 
for  a  sum  sufficient  to  pay  all  costs  and  preferential  claims  and  a 
composition  of  15s.  in  the  pound  to  the  creditors. 

Under  the  above  deed  and  resolution,  Palmer  proceeded  to 
realize  portions  of  the  estate,  and  with  the  proceeds  of  sale  paid 
off  the  costs,  preferential  claims,  and  composition,  and  handed 
over  to  Johson  the  greater  part  of  the  property  remaining  in  his 
possession. 

In  January,  1891,  Johson  brought  an  action  against  Palmer, 
alleging  {inter  alia)  that  the  Defendant  had  not  accounted  to 
him  for  all  the  trust  property,  and  that  he  had  not  returned  to 
him  all  the  goods  of  which  he  had  taken  possession,  and  which 
remained  after  the  sales  required  to  pay  off  the  costs,  preferential 
claims,  and  composition  ;  and  he  claimed  a  declaration  that  the 
Defendant  was  a  trustee  for  him,  by  virtue  of  the  deed,  of  the 
property  therein  conveyed  and  assigned;  an  account  of  such 
property  and  of  the  Defendant's  dealings  with  the  same ;  and  an 
order  on  the  Defendant  to  transfer  to  him  all  the  trust  property 
except  such  parts  thereof  as  the  Defendant  had  duly  disposed  of 
under  the  trusts  of  the  deed  and  had  not  returned  to  the  Plain- 
tiff, and  to  pay  the  Plaintiff  the  proceeds  or  value  of  such  of  the 
property  as  had  been  disposed  of  otherwise  than  in  carrying  out 
such  trusts. 

The  evidence  shewed  that  the  business  of  the  Plaintiff  had 
been  conducted  under  the  management  of  the  Defendant  in  the 
manner  in  which  the  Plaintiff  himself  had  conducted  it ;  that  a 
man  called  Leivis  had  been  employed  in  such  business  by  the 
Defendant ;  that  the  Defendant  was  entitled  and  bound  to 
employ  a  man  to  do  the  work  that  Lewis  was  employed  to  do ; 
that  due  care  had  been  taken  in  selecting  Lewis  for  the  work,  he 
having  had  a  good  character  when  employed  from  his  former 
master  ;  that  neither  the  Defendant  nor  his  manager  had  ground 
for  supposing  that  Lewis  was  not  qualified  to  perform,  or,  in  fact, 
properly  performed,  the  work  he  had  to  do ;  and  that  the  Plaintiff 
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was  present  at  tlie  shop  throughout  the  time  of  Lewis's  services  HOMER,  j. 
(with  only  occasional  absences),  and  never  expressed  dissatisfac-  1892 
tion  with  the  way  in  which  the  business  was  carried  on.  Jobson 
Lewis,  however,  disposed  of  a  watch,  forming  part  of  the  trust  palmer 

property,  for  sixteen  guineas,  for  which  sum  he  never  accounted,   

and  he  stole  several  other  articles,  which  he  pawned,  gave  away, 
or  otherwise  improperly  dealt  with ;  and  one  of  the  questions 
argued  at  the  trial  was  whether  the  Defendant,  as  a  remunerated 
trustee  or  bailee,  was  liable  to  the  Plaintiff  for  the  value  of  the 
things  improperly  disposed  of  by  Lewis. 

Arthur  Powell,  for  the  Plaintiff. 

Neville,  Q.C.,  and  Swinfen  Eady,  for  the  Defendant : — 

The  Defendant,  being  remunerated  for  his  services,  is  in  the 
position  either  of  a  bailee  for  hire,  other  than  an  innkeeper  or 
carrier,  or  of  a  trustee,  and  in  either  case  is  not  liable.  An  exe- 
cutor or  trustee  who  keeps  goods  as  he  would  his  own  is  not 
liable  for  the  value  of  things  stolen :  Job  v.  Job  (1).  And  where 
a  bailee  "is  to  have  a  reward  for  his  management,  yet  he  is  only 
to  do  the  best  he  can.  And  if  he  be  robbed,  &c.,  it  is  a  good 
account " :  Coggs  v.  Bernard  (2) .  The  liability  of  a  paid  trustee 
is  doubtless  as  high  as  that  of  a  paid  bailee. 

[KoMER,  J. : — That  does  not  relate  to  the  case  of  loss  by  the 
felony  of  the  bailee's  servants.  Have  you  considered  the  cases 
of  a  liquidator  and  of  a  trustee  in  bankruptcy  ?] 

The  provisional  assignee  of  a  bankrupt  has  been  held  not  to  be 
liable  for  the  fraud  of  an  agent  appointed  with  due  care :  Baw 
V.  Cutten  (3).  It  has  also  been  held  that  a  director  is  not  liable 
for  a  fraudulent  statement  made  by  his  agent,  where  he  did  not 
know  the  statement  was  false  and  has  derived  no  benefit  by 
the  receipt  of  money  obtained  by  means  of  the  false  statement : 
Weir  V.  Bell  (4). 

Unless  he  has  been  guilty  of  negligence,  a  bailee  is  not 
responsible  where  goods  are  stolen  by  his  servants :  Coupe  Gom- 
joany  v.  Maddich  (5).    And  in  case  of  loss  the  onus  is  on  the 

(1)  6  Ch.  D.  562.  (3)  9  Bing.  96. 

(2)  1  Sm.  L.  C.  9tli  Ed.  pp.  201,  (4)  3  Ex.  D.  238. 
216.  (5)  [1891]  2  Q.  B.  413. 
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BOMEK,  J.  bailee  to  prove  there  was  no  absence  of  ordinary  care  on  his 
1892      part :  Mackenzie  v.  Cox  (1) ;  Beeve  v.  Palmer  (2). 

If  the  law  as  to  bailees  is  to  be  disregarded,  and  the  rules 
as  to  a  trustee's  liability  govern  the  case,  it  is  settled  that  a 
trustee  is  not  responsible  for  losses  occurring  by  the  dishonest 
acts  of  persons  properly  employed  by  him  in  the  usual  and 
regular  course  of  business  adopted  by  prudent  men :  Speight  v. 
Gaunt  (3) ;  and  the  fact  that  the  trustee  is  paid  for  his  services 
does  not  add  to  his  liability. 

Arthur  Powell,  in  reply : — 

The  Defendant  has  not  proved  that  the  things  were  stolen, 
and  the  Court  will  not  lightly  draw  the  inference  that  thefts 
were  committed  in  the  absence  of  direct  evidence.  Nor  has  the 
Defendant  discharged  the  onus  of  shewing  that  he  was  innocent 
of  negligence.  A  watchmaker  has  been  held  bound  so  to  secure 
property  in  his  hands  in  the  way  of  trade  as  to  protect  it 
against  depredations  that  may  be  committed  by  the  persons  in 
his  employment :  Clarke  v.  Earnshaw  (4).  If  the  case  is  like 
that  of  a  bailee  for  reward,  it  is  gross  neglect  to  leave  valuable 
property  in  the  uncontrolled  and  un watched  power  of  a  servant : 
Johnston's  Claim  (5). 

[EoMER,  J. : — But  here  the  goods  were  being  daily  inquired  for.] 

If  the  rules  as  to  trustees  are  applicable,  the  Defendant  is 
liable;  for  a  trustee  cannot  escape  liability,  even  where  he  is 
unremunerated,  in  case  of  loss  occurring  by  the  fraudulent  act  of 
his  solicitor,  though  in  employing  such  solicitor  he  has  exercised 
ordinary  care  and  discretion  :  BostocJc  v.  Ployer  (6).  In  Speight 
V.  Gaunt,  the  trustee  was  not  remunerated  for  his  services. 

1892.  Nov.  29.  Eomer,  J.  (after  dealing  with  all  the  items 
with  which  the  Defendant  was  sought  to  be  charged,  except 
those  which  depended  upon  the  fraud  of  the  man  Leivis,  employed 
by  the  Defendant,  delivered  judgment  as  follows)  : — 

As  to  the  sixteen  guineas  for  the  watch  received  by  Leivis,  which 

(1)  9  Car.  &  P.  632.  (4)  Gow,  30. 

(2)  5  C.  B.  (N.S.)  84:.  (5)  Law  Rep.  6  Cb.  212,  217. 

(3)  9  App.  Cas.  1.  (6)  Ibid.  1  Eq.  26. 
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clearly  cannot  now  be  recovered,  that,  in  my  opinion,  obviously  ROMER,  J. 
was  fraudulently  appropriated  by  Lewis  to  bis  own  use ;   and  1892 
the  other  items  are  all  articles  pawned,  given  away,  or  otherwise  jobson 
improperly  dealt  with  by  Lewis,  and  which,  in  my  opinion,  were  palmee. 

clearly  stolen  by  him.    The  question  which  arises  with  regard   

to  these  items  is  whether  the  Defendant  is  liable  for  the  criminal 
acts  of  his  servant.    On  his  behalf  it  is  said  that  the  principle 
laid  down  (though  not  for  the  first  time)  in  Speight  v.  Gaunt  (1) 
applies,  and  that  he  is  not  liable.    But  the  present  case  differs 
from  that,  in  the  fact  that  the  Defendant  was  paid  for  his 
!  services.    In  other  respects  the  cases  are  similar,  for  I  find  as 
a  fact  that,  under  the  circumstances,  and  having  regard  to  the 
jj  nature  of  the  Plaintiff's  business,  which  had  temporarily  to  be 
i  carried  on,  and  to  the  way  in  which  the  Plaintiff's  goods  had  to  ■ 

be  offered  for  sale  and  sold  in  order  to  realize  the  best  prices,  the 
I  present  case  was  one  in  which  the  Defendant  was  entitled  and 
'  bound  to  employ  a  man  to  do  the  work  that  Lewis  was  employed 
j  for.    I  find  no  negligence  in  the  selection  of  Lewis  for  the  work. 
I  I  He  had  a  good  character  when  employed,  and  I  am  satisfied  on 
!     the  evidence  that  neither  the  Defendant  nor  his  manager  had 
;     any  real  ground  for  supposing  that  Lewis  was  not  in  every  way 
qualified  to  perform,  and  during  his  services  properly  performed, 
j     the  work  he  had  to  do  at  the  Plaintiff's  shop.    Under  these 
circumstances,  does  the  fact  that  the  Defendant  was  paid  by  the 
Plaintiff  for  his  services  prevent  the  application  of  the  principles 
,    of  Speight  v.  Gaunt,  and  make  the  Defendant  liable  for  the 
J     criminal  acts  of  his  servant  ?    I  think  not.    The  position  of  the 
1^     Defendant  may,  I  think,  be  well  likened  to  that  of  a  bailee  for 
reward  who  has  to  take  care  of,  or  do  something  with,  the  article 
handed  to  him — of  course,  I  am  speaking  of  a  common  bailee  for 
reward,  and  not  of  the  special  cases  of  an  innkeeper  and  a  carrier, 
pj     Now,  such  a  common  bailee  is  clearly  not  liable  for  the  tortious 
j-,  acts  of  his  servants,  causing  a  loss  of  the  articles,  unless  there 
has  been  negligence  on  his  part.    And  in  the  present  case,  as  I 
J     have  said,  the  Defendant  has,  in  my  judgment,  discharged  the 
onus  of  proving  that  there  was  no  negligence  on  his  part.    It  is 
true  that  Lewis  had  access  to  the  Plaintiff's  goods;  but  that  was 

(1)  9  App.  Cas.  1. 
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KOMER,  J.  inevitable,  having  regard  to  the  nature  of  the  business  and  to 
1892  the  fact  that  the  goods  had  to  be  shewn  to  customers  and  be 
j"^^^  handed  over  to  them  if  they  bought.  I  think  that  the  business 
was  being  conducted  under  the  Defendant's  management  in  the 
usual  way  in  which  the  Plaintiff  himself  conducted  it,  and  that 
Lewis  was  employed  in  the  same  way  in  which  a  servant  would 
ordinarily  be  employed  by  the  Plaintiff  himself  in  his  business. 
It  is  important  also  to  remember  that  the  Plaintiff  himself  was 
present  at  the  shop  throughout  the  time  of  Lewis's  services  (with 
only  an  occasional  absence),  and  I  am  satisfied  that  no  represen- 
tation of  any  kind  was  made  by  him  during  this  time  that  the 
business  was  not  being  properly  conducted,  and,  moreover,  that 
the  business  was  in  fact  being  then  carried  on  in  the  usual  and 
proper  manner,  and  to  his  then  satisfaction.  These  facts  render 
the  case  before  me  quite  distinct  from  the  cases  of  Clarice  v.  Earn- 
sJiaw  (1),  and  JohnstorCs  Claim  (2),  where  negligence  was  found. 
Moreover,  if  I  regard  the  Defendant  not  as  a  bailee  for  reward, 
but  as  a  trustee,  I  see  no  sufficient  reason  for  confining  the  prin- 
ciple laid  down  in  Speight  v.  Gaunt  (3)  to  cases  where  the  trustee 
is  unpaid,  though,  no  doubt,  some  of  the  Judges  who  decided 
Speight  v.  Gaunt  did  in  their  judgments  refer  to  the  fact  that 
there  the  trustee  was  not  paid  for  his  services,  I  think  the 
principle  ought  to  be  applied  in  a  proper  case  even  where  the 
trustee  is  remunerated,  and  I  think  the  present  is  such  a  case. 
And,  indeed,  the  point  is  not  wholly  free  from  authority.  I  may 
refer  to  Baw  v.  Cutten  (4),  where  the  Court  had  to  consider  the 
liability  for  his  agent's  defaults  of  a  provisional  assignee  who 
was  entitled  to  be  paid  for  his  services,  and  was  in  other  respects 
very  much  in  the  same  position  as  the  Defendant  here.  I  may 
add  that  that  case  was  clearly  decided  on  general  principle,  and 
not  on  the  special  circumstance  that  the  provisional  assignee  was 
an  officer  of  the  Court. 

Solicitors  for  Plaintiff :  Hindson-Miller  &  Vernon. 
Solicitors  for  Defendant :  Smith,  Fawdon,  &  Loiu,  agents  for 
Wright,  Williams,  &  Wright,  Leicester. 

(1)  Gow,  30.  (3)  9  App.  Cas.  1. 

(2)  Law  Rep.  6  Ch.  212.  (4)  9  Bing.  96. 
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FITZ  V.  ILES.  0.  A. 

[1892    F.  1221.] 

Eestraint  of  Trade — Covenant  not  to  lieep  a  Coffee  Houses-Sale  of  Refreshments 
hy  Grocer — Ancillary  Business^ 

The  Defendants  were  bound  by  a  covenant  in  the  lease  of  their  house, 
not  to  use  the  same  as  a  coffee  house.  The  Defendants  were  dealers  in  tea, 
coffee,  and  other  groceries ;  but  they  proposed,  as  ancillary  to  their  busi- 
ness, and  for  the  convenience  of  their  customers,  to  sell  light  refreshments 
consisting  of  cups  of  tea  and  coffee,  bread  and  butter,  pastry,  ham  sand- 
wiches, and  pork  pies,  to  be  consumed  on  the  premises : — ■ 

Held  (affirming  the  decision  of  Norths  J.),  that  the  sale  of  light  refresh- 
ments was  carrying  on  the  business  of  a  coffee-house  keeper,  and  was  a 
violation  of  the  covenant ;  and  an  injunction  was  granted  accordingly, 

Buckle  V.  Frederichs  (1)  followed. 

Stuart  V.  Diploch  (2)  distinguished. 

This  was  an  appeal  from  an  order  of  Mr.  Justice  North, 

By  an  indenture  of  lease  dated  the  22nd  of  December,  1890, 
the  Defendant,  Daniel  lies,  demised  a  messuage,  known  as  No.  103, 
Bermondsey  New  Boad,  to  the  Plaintiff  George  Fitz,  therein 
described  as  a  coffee-house  keeper,  for  twenty-one  years  at  a  rent 
of  £75  a  year.  The  indenture  contained  a  covenant  by  the 
lessee,  among  other  things,  that  he  would  not,  without  the  con- 
sent of  the  lessor,  use  the  same  premises  for  any  other  trade  or 
business  than  that  of  a  coffee-house  keeper  ;  and  a  covenant  by 
the  lessor  that  he  would  not  during  the  term  thereby  granted  let 
any  shop  in  the  same  road,  over  which  he  had  any  control,  as  a 
coffee-house. 

By  an  indenture  of  lease,  dated  the  30th  of  May,  1892,  the 
Defendant  lies  demised  another  messuage  in  the  same  road, 
known  as  113,  Bermondsey  New  Boad,  to  the  Defendants,  S.  A, 
Went  and  P.  B.  Buchanan,  therein  described  as  merchants,  for 
twenty-one  years  at  the  annual  rent  of  £100.  The  indenture 
contained  a  covenant  by  the  lessees  in  the  following  words : 
"  that  they  shall  not,  during  the  said  term,  use  the  said  messuage 
and  premises,  or  any  part  thereof,  or  permit  the  same  to  be  used 

(1)  44  Ch.  D.  244.  (2)  43  Ch.  D.  343. 
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C.  A.      as  a  coffee-house  or  for  the  purpose  of  any  noisome  or  offensive 
1892       trade  or  business,  nor  do,  or  suffer  to  be  done,  upon  the  said  pre- 
mises  any  act  or  thing  which  may  be  or  grow  to  the  annoyance 
^ or  damasre  of  the  lessor  or  of  the  tenant  or  tenants  of  land  or 

  premises  adjoining ;  nor  without  the  consent  in  writing  of  the 

lessor,  use  the  same  premises  for  any  other  trade  or  business  than 
that  of  a  tea  and  coffee  dealer  and  for  the  sale  of  non-intoxicat-  \\ 
ing  refreshments." 

The  Defendants  Went  &  Biiclianan,  were  dealers  in  tea,  coffee, 
sugar,  and  other  groceries ;  but  they  proposed,  for  the  conveni- 
ence of  their  customers  and  for  the  purpose  of  attracting  custom 
to  their  shop,  to  supply  their  customers  with  cups  of  tea  and 
coffee,  and  also  with  bread  and  butter,  cake,  eggs,  sandwiches, 
and  other  light  refreshments  to  be  consumed  on  the  premises,  i 
The  Plaintiff  having  ascertained  the  intention  of  the  Defen- 
dants Went  &  Buchanan,  and  finding  that  they  were  fitting  up 
their  shop  with  a  view  to  selling  refreshments,  commenced  the 
present  action,  in  which  he  claimed  an  injunction  to  restrain 
the  Defendant  lies  from  letting  the  house  ISTo.  113,  Bermondsey 
New  Boad,  as  a  coffee-house,  in  contravention  of  his  covenant 
contained  in  his  lease  to  the  Plaintiff,  and  the  Defendants  Went 
&  Buchanan  from  using  the  house  as  a  coffee-house. 

The  Plaintiff  then  moved  for  an  injunction  until  the  trial,  in 
the  same  terms. 

The  Defendant  Went  filed  an  affidavit,  stating  that  his  firm  I 
were  interested  in  several  premises  which  had  been  opened  in  I 
various  parts  of  London,  principally  in  the  poor  districts,  for  the 
purpose  of  supplying  to  the  working  classes  good  and  pure 
articles  of  food  at  the  lowest  possible  price.  The  premises  opened  i, 
by  the  firm  were  known  as  "  Te- To- Turns,"  and  were  divided  into  j 
two  classes.    The  first  class  consisted  of  premises  containing  a  i 
shop  for  the  sale  of  tea,  cocoa,  coffee,  sugar,  and  other  groceries  j 
in  packets,  or  in  bulk,  in  the  same  way  as  a  grocer  sells  them ;  j 
and  also  a  refreshment  room  where  breakfasts,  dinners,  andj 
teas  could  be  obtained,  including  ham,  cold  beef,  sausages,!^ 
chops,  steaks,  and  other  food  of  a  similar  description.  Attached! 
to  these  premises  were  clubs  for  working  men,  under  the  con- 1 
trol  of  committees,  consisting  almost  entirely  of  working  men  ' ) 
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The  second  class  of  premises  consisted  of  shops  which  carried      0.  A. 
on  what  he  considered  a  distinctly  different  class  of  business.  1892 
These  shops  sold  tea,  coffee,  cocoa,  and  other  articles  in  packet,  j^j^z 
in  the  same  way  as  grocers  did,  and  supplied  customers  with  j^^^ 
cups  of  tea  and  coffee  and  light  refreshments  only.    In  some  — 
of  the  second-class  premises,  which  were  mostly  conducted  on 
a  small  scale,  a  billiard  table,  and  in  rare  instances  a  couple 
of  billiard  tables  were  provided.    It  was  intended  to  open  the 
premises  at  113,  Bermondsey  New  Boad^  as  a  second-class  esta- 
blishment.   He  set  out  a  price  list,  shewing  the  refreshments 
which  it  was  intended  to  sell  at  the  house  in  question,  and  which 
were  being  sold  at  establishments  of  the  same  class  in  other 
parts  of  London.    The  articles  consisted  of  cups  of  tea,  coffee, 
cocoa,  and  milk,  buns,  biscuits,  pastry,  slices  of  bread  and  butter, 
or  bread  and  jam,  cold  sausages,  bread  and  cheese,  rolls,  slices 
of  cake,  ham  sandwiches,  boiled  eggs,  pork  pies,  lemonade,  soda 
water,  ginger-beer,  cigars,  and  tobacco.    He  also  stated  that  the 
sale  of  groceries  in  packets,  in  shops  of  the  second  class,  was 
by  far  the  most  important  part  of  the  business  ;  the  sale  of 
refreshments  being  only  auxiliary  to  it,  and  the  receipts  from  the 
sale  of  refreshments  being  only  about  a  twentieth  part  of  the 
whole  money  taken. 

Mr.  Justice  North  granted  the  injunction,  and  the  Defendants 
Went     Buchanan  appealed. 

Swinfen  Eady,  for  the  Appellants : — 

The  Defendants  are  not  breaking,  or  intending  to  break,  the 
covenant  contained  in  their  lease.  They  are  not  proposing  to  keep 
a  coffee-house.  They  are  grocers,  and  only  intend  to  sell  light 
refreshments  for  the  convenience  of  their  customers,  the  receipts 
from  which  are  likely  to  bear  a  very  small  proportion  to  the 
receipts  of  the  grocery  business.  If  they  proposed  to  carry  on 
business  as  they  do  in  their  first-class  houses,  where  breakfasts 
and  dinners  are  provided,  there  might  be  some  question  whether 
they  were  not  breaking  the  covenant,  but  what  they  propose  to 
do  is  merely  auxiliary  to  the  grocery  business,  and  will  not 
compete  in  any  way  with  the  Plaintiff's  business.  The  fact  that 
they  propose  to  sell  some  of  the  same  articles  as  the  Plaintiff 
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C.  A.      does  not  bring  them  within  the  terms  of  the  covenant,  if  their  j 
1892       business  is  really  a  different  business  from  the  Plaintiff's.  That 
was  expressly  decided  in  Stuart  v.  JJijflock  (1),  and  Kolt  t. 
Collyer  (2)  is  to  the  same  effect. 


V. 

Iles 


CozensSardy,  Q.C.,  and  E.  S.  Ford,  for  the  Plaintiff : — 

The  Defendants  are  not  merely  proposing  to  sell  some  of  the 
articles  which  the  Defendant  sells ;  they  are  proposing  to  carry 
on  a  business  which  will  compete  with  the  Plaintiff's  business. 
They  admit  that  it  is  a  business,  but  they  say  it  is  only  ancillary 
to  the  grocery  business,  and  that  the  receipts  will  be  compara- 
tively small.  But  the  amount  of  what  they  sell  makes  no  differ- 
ence, the  business  itself  is  the  business  of  a  coffee-house  keeper. 
They  propose  to  sell  bread  and  butter,  pork  pies,  and  ham,  as 
well  as  tea  and  coffee.  Buckle  v.  FredericJcs  (3)  is  exactly  in 
point. 

Swinfen  Eady^  in  reply. 

LiNDLEY,  L.J. : — 

This  case  is  not  altogether  free  from  difficulty;  but  I  have 
come  to  the  conclusion  that  the  Plaintiff  is  entitled  to  an  in- 
junction. The  Plaintiff  is  a  coffee-house  keeper.  He  took  a 
lease  from  the  landlord  of  the  Defendants,  and  in  the  Plaintiff's 
lease  the  Plaintiff  is  described  as  a  coffee-house  keeper,  and  he 
took  the  house  for  the  purpose  of  carrying  on  the  business  of  a 
coffee-house  keeper.  He  covenanted  not  to  carry  on  any  other 
business,  and  in  order  to  protect  him,  his  lessor  covenanted  that 
he  would  not,  during  the  term  thereby  granted,  unless  in  the 
meantime  the  lessee  should  cease  to  use  the  premises  for  such 
business,  let  any  shop  in  the  same  road  over  which  he  had  any 
control  as  a  coffee-house.  That  was  obviously  to  protect  the  I 
Plaintiff  in  the  enjoyment  of  his  business  as  a  coffee-house  j 
keeper.  The  lessor  being  under  that  covenant,  let  a  house  to  I 
the  Defendants,  and  the  Defendants  entered  into  a  covenant  that  ■ 
they  would  not  during  the  term,  use  their  house,  or  permit  it  to 

(1)  43  Ch.  D.  343.  (2)  16  Ch.  D.  718. 

(3)  44  Ch.  D.  244. 
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be  used,  for  a  coffee-house.    I  leave  out  the  rest  of  the  restrictive      0.  A. 
words,  which  are  not  important.    Then  the  covenant  went  on,  1892 
"  Nor  without  the  consent  of  the  lessor  use  the  same  premises  for  pi^z 
any  other  trade  or  business  than  that  of  a  tea  and  coffee  dealer  j^^^ 
and  for  the  sale  of  non-intoxicating  refreshments." 

The  Plaintiff  says  that  the  Defendants  are  infringing  or  pro- 
posing to  infringe  that  covenant  by  using  their  house  as  a  coffee- 
house. His  right  to  sue  them  for  an  injunction  if  they  are 
breaking  that  covenant  is  not  in  controversy.  The  lessor  is  a 
party,  and  there  is  no  technical  difficulty  about  it.  The  Plaintiff' 
is  entitled  to  enforce  against  the  Defendants  that  part  of  the 
lessor's  covenant. 

Now  that  gives  rise  to  the  question  whether  the  Defendants 
are  about  to  infringe  that  covenant.  Mr.  Swinfen  Eady  has  urged 
that  what  the  Defendants  are  proposing  to  do  is  not  using  their 
house  for  a  coffee-house,  although  they  may  sell  upon  their 
premises,  as  incidental  to  a  larger  business,  some  of  the  things 
which  a  coffee-house  keeper  sells  and  supplies.  The  system  of 
business  carried  on  by  the  Defendants  may  be  gathered  from  the 
affidavit  of  Mr.  Went,  who  has  given  a  very  candid  account  of 
what  was  done  at  the  Defendants'  establishments. 

[His  Lordship  read  the  affidavit  of  the  Defendant  Went  to  the 
effect  stated  above,  and  continued : — ] 

Now  comes  the  question  whether  that  can  be  fairly  and 
properly  considered  as  doing  anything  which  is  in  contravention 
of  the  covenant,  and  that  turns  again  upon  whether  they  are 
really  using  these  premises  for  a  coffee-house.  That  they  are 
not  using  them  for  a  coffee-house  exclusively  is  plain ;  but  on 
the  other  hand  it  is  equally  plain,  I  think,  from  the  affidavits, 
which  I  will  not  go  further  into,  that  this  class  of  business  is 
calculated  to  injure  the  Plaintiff.  It  is  just  one  of  those  things 
which  he  would  be  desirous  of  protecting  himself  against  if  he 
could.  But  that  is  not  sufficient  for  him.  He  must  shew  that 
the  Defendants  are  doing  something  which  they  are  bound  not 
to  do. 

That  gives  rise  to  the  question,  which  is  much  more  easily  put 
than  answered,  whether  the  Defendants  are  carrying  on  the  busi- 
ness of  a  coffee-house  keeper  or  they  are  using  the  premises  for  a 
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0.  A.  coffee-house  ?  Upon  that  there  is  conflicting  evidence.  There 
1892  are  skilled  people  in  the  coffee-house  trade,  coffee-house  keepers 
and  brokers,  who  say  this  is  the  business  of  a  coffee-house  keeper, 
and  the  Defendants  are  using  the  premises  as  a  coffee-house, 
although  they  are  also  using  them  for  something  else.  On  the 
other  hand,  there  is  evidence  to  the  contrary  effect.  We  must 
use  our  common  sense.  I  think  this  case  is  really  one  of  degree, 
and  the  conclusion  to  which  I  have  arrived  is  that  in  the  fair 
meaning  of  this  covenant  the  Defendants  are  carrying  on  two 
businesses,  one  of  which  is  a  grocer's  business  and  the  other  of 
which  is  a  coffee-house  business,  though,  perhaps,  not  a  very 
extensive  one.  They  do  not  sell  everything  which  coffee-house 
keepers  sell;  a  coffee-house  keeper  need  not  sell  all  sorts  of 
meats  and  so  forth.  He  may  confine  himself  to  light  refresh- 
ments such  as  these.  I  cannot  regard  the  case  as  one  like  Stuart 
V.  Diplock  (1),  to  which  Mr.  Swinfen  Eady  has  referred  us.  I 
look  upon  this  as  really  a  new-fashioned  coffee-house,  but  one  to 
which  the  covenant  is  applicable. 

In  my  opinion  the  learned  Judge  below  was  right,  and  the 
appeal  must  be  dismissed  with  costs. 

A.  L.  Smith,  L.J. : — 

The  question  in  this  case  is  first  of  all  whether  what  the 
Defendants  are  doing  or  proposing  to  do  is  using  the  premises 
for  a  coffee-house.  The  Plaintiff  is  lessee  of  No.  103,  Bermondsey 
Neiv  Boadj  where  he  carries  on  the  business  of  a  coffee-house 
keeper,  and  he  has  a  covenant  which  he  is  enabled  to  enforce 
against  the  Defendants,  whereby  he  can  prevent  them  from  carry- 
ing on  business  within  a  certain  area  as  coffee-house  keepers. 
The  covenant  is  that  they  "shall  not  at  any  time  during  the 
term  use  the  messuage  or  permit  the  same  to  be  used  for  a  coffee- 
house, nor,  without  the  consent  in  writing  of  the  lessor,  use  the 
same  for  any  other  trade  or  business  than  that  of  a  tea  and 
coffee  dealer,  and  for  the  sale  of  non-intoxicating  refreshments." 
I  understand  (and  I  do  not  think  there  is  any  dispute  about 
this),  that  tea  and  coffee  dealer  means  the  trade  of  selling  dry 
tea  and  dry  coffee — that  is,  tea  and  coffee  in  packets.    The  point 

(1)  43  Ch.  D.  343. 
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jis,  was  Mr.  Justice  North  right  in  saying  on  the  evidence  in  this  a  A. 

'case  that  it  was  shewn  that  the  Defendants  were  about  to  use  i892 
their  messuage  as  a  coffee-house  ?    Apart  from  the  larger  trade 

which  they  are  undoubtedly  carrying  on,  namely,  of  selling  tea  ^- 

and  coffee  in  packets,  does  the  evidence  establish  that  either   

,  T,      A.  L.  Smith,  L.  J. 

alone  or  m  conjunction  with  that  trade,  or  ancillary  to  that  trade,  

they  are  carrying  on  or  are  about  to  carry  on  also  the  trade  of  a 
coffee-house  keeper  ?  I  turn  to  the  evidence  which  has  been 
filed  by  the  Defendant,  Mr.  Went,  and  that  suflSces,  in  my  judg- 
ment, to  shew  what  the  real  trade  is  they  are  carrying  on  and 
are  about  to  carry  on.  Mr,  Went  describes  the  system  of  these 
Tee-To-Tum  businesses,  which  is  a  word  new  to  me,  as  also  to 
Lord  Justice  Lindley.  He  says  there  are  two  classes  of  business, 
which  they  call  first  class  and  second  class,  and  he  says  he  is 
about  to  carry  on  at  113,  Bermondsey  New  Boad  the  second-class 
business.  No  one  can  doubt  that  as  regards  a  first-class  business 
at  one  of  these  Tee-To-Tiim  houses,  although  carried  on  in  con- 
junction with  the  dry  tea  and  coffee  business,  it  is  a  coffee-house 
business  pure  and  simple.  It  has  in  it  the  identical  viands 
which  would  be  sold  in  a  coffee-house,  and  the  identical  con- 
veniences for  its  customers.  Therefore  class  1  is  a  coffee-house 
business.  But  it  is  said  class  2  is  not  a  coffee-house  business, 
and  it  is  said  that  it  is  not  because  the  Plaintiff's  business, 
which  is  a  coffee-house  business,  consists,  as  regards  eatables,  of 
meats,  beef,  mutton,  and  such  things,  whereas  in  the  second-class 
business  which  the  Defendants  propose  to  carry  on,  they  are 
going  to  provide  only  cold  sausages,  bread  and  butter,  bread  and 
cheese,  pastry,  rolls,  buns,  ham  sandwiches,  boiled  eggs,  and  pork 
pies  in  conjunction  with  cups  of  tea  and  coffee.  How  does  that 
differ  in  reality  ?  Of  course  it  differs  in  quality  ;  but  what  of 
that !  The  substance  must  be  looked  at,  and  when  this  is  done, 
in  my  judgment,  the  point  is  not  a  good  one.  I  should  point 
out  that  whether  class  1  or  class  2  businesses  are  being  carried 
on,  the  customers  obtain  similar  conveniences.  In  reading  this 
afi&davit  ^of  Mr.  Went,  I  come  to  the  conclusion  that  as  class  1 
would  be  a  coffee-house  business,  so  class  2  would  be  a  coffee- 
house business,  although  ancillary,  it  may  be,  to  a  much  larger 
business.    The  Defendants  are  going  to  carry  on  a  coffee-house 
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O.  A.      business  to  the  extent  of  about  £350  a  year,  no  mean  figure,  in 
1892      direct  competition  with  the  Plaintiff  in  Bermmdsey  New  Road\ 
When  once  the  conclusion  is  arrived  at  that  this  is  a  coffee-house 
^-        business,  then  the  case  in  this  Court  of  BucJde  v.  Fredericks  (1) 

Iles.  .  / 

  is  in  point,  and  it  does  not  render  it  any  less  a  coffee-house  busi- 

— '  ness  because  it  is  carried  on  as  ancillary  to  another  business.  I 
think  in  this  case  for  the  reasons  I  have  stated,  and  for  those 
which  have  been  given  by  Lord  Justice  Lindley,  the  decision  of 
Mr.  Justice  North  was  right,  and  that  this  appeal  must  ber 
dismissed  with  costs. 

Solicitors  :  Spencer,  Gibson  &  Co, ;  Harston. 

M.  W. 


C.  A.  In  re  HOYLE. 

—  HOYLE  V.  HOYLE, 

KEKEWICH,  ^^ggg    ^     ^^26.]  I 

July  1, 2,  8,  9.  Pf(y,QiJ^gYeement — Guarantee—Indemnity — Belt — Promise  to  ansicerfor  Dehty 
C.  A.  cfec,  of  Another  " — Promise  hy  one  Person  to  Himself  and  Another — "  Note 

Nov.  11.  or  Memorandum" — Will — Admission  hy  Testator  of  Guarantee — Statute  of 

Frauds  (29  Car.  2,  c.  3),  s.  4  [^Bevised  Ed.  Statutes,  vol.  i.,  p.  664]. 

A.,  being  a  member  of  a  partnership  firm  consisting  of  A.,  B.,  and  C, 
verbally  agreed  with  B.  and  O.  to  guarantee  his  partners  against  loss  in 
respect  of  an  existing  debt  due  to  it  from  his  son,  or,  according  to  another 
version,  to  guarantee  to  the  firm  the  balance  which  should  be  found  due. 
A.  died,  having  by  his  will  given  a  share  of  his  estate  to  his  son's  wife 
and  children;  and,  after  referring  to  his  son's  indebtedness  to  the  firm 
and  stating  that  "he  had  guaranteed"  the  firm  against  loss  in  respect  of 
the  debt,  he  directed  that  the  amount  of  the  debt  should  be  brought  into 
hotchpot  in  ascertaining  the  share  given  by  his  will.  By  a  codicil  he 
"  confirmed  the  guarantee  mentioned  in  his  will  "  : — 

Held,  by  Keheiuich,  J.,  that  the  verbal  guarantee  was  a  "  special  promise 
to  answer  for  the  debt,  default,  or  miscarriages  of  another  person,"  within 
sect.  4  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  and  not  the  less  so  because 
the  promisees  were  the  firm  of  which  the  testator,  the  promisor,  was  him- 
self a  member ;  that  the  will  and  codicil  could  not  be  regarded  under  the 
section  as  a  "  note  or  memorandum  in  writing  "  of  such  promise ;  and  that 
the  statements  in  the  will,  although  they  might  be  binding  on  the  parties 
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beneficially  interested  under  the  will,  were  not  sufficient  to  create  a  debt  o.  A. 

under  the  guarantee  :  jgg2 

Held,  on  appeal,  that  assuming  the  promise  to  be  one  which  fell  withia  v— 

the  4th  section  so  as  to  require  a  memorandum  in  writing  signed  by  the  In  re 

testator,  the  recital  of  it  in  the  testator's  will  was  a  sufficient  memorandum,  Hoyle 

and  that  the  promise  created  a  debt  payable  out  of  the  testator's  estate  :  Hotle 

Held,  by  Bowen,  L.J.  {Lindley,  L.J.,  inclining  to  the  same  view,  and  Hoyle 

A.  L.  Smithy  L.J.,  not  giving  any  opinion),  that  the  promise  was,  not  that   ■ 

the  testator  would  be  answerable  for  the  debt  of  the  son,  but  that  he 
would  indemnify  the  other  partners  from  loss  in  respect  of  the  debt,  and 
that  a  memorandum  in  writing  was  not  necessary. 

Adjouened  summons. 

In  1863  John  Theodore  Hoyle  and  Joseph  A.  D.  Shipley  entered 
into  partnership  as  solicitors  in  Newcastle-upon-Tyne  under  the 
firm  of  Hoyle  &  Shipley"  In  1866,  /.  T.  Hoyle  s  son,  Theodore 
Hoyle,  was  taken  into  partnership,  the  firm  being  thenceforward 
known  as  "Hoyle,  Shipley,  &  Hoyle.''  Savile  Bichard  Hoyle,, 
another  son  of  /.  T.  Hoyle,  acted  as  the  London  agent  of  the  two 
firms  successively  from  1863  until  his  death  in  September,  1879. 
During  that  time  his  father  made  him  various  advances,  and  he 
also  became  indebted  to  the  Newcastle  firms  in  a  considerable 
sum  upon  his  agency  accounts.  It  appeared  that  he  had  always 
been  more  or  less  in  financial  difficulties,  and  he  died  hopelessly 
insolvent,  being  indebted  both  to  his  father  and  to  the  Newcastle 
firms. 

By  his  will,  dated  the  20th  of  August,  1879,  John  T.  Hoyle 
gave  his  residuary  estate  to  his  said  son,  Theodore  Hoyle,  and 
his  partner,  J.  A.  D.  Shipley,  whom  he  appointed  his  executors, 
and  trustees  in  trust  for  sale,  and  to  hold  one-fourteenth  of  the 
proceeds  upon  trusts  (clause  5)  for  the  wife  and  children  of  his 
son  Savile  B.  Hoyle,  and  the  remaining  fourteenths  upon  trusts 
for  his  other  children  and  their  families.  The  testator  then 
proceeded  as  follows  (clause  14) :  "  Provided  always,  that  inas- 
much as  my  son,  Savile  Bichard  Hoyle,  is  indebted  to  me  separately^ 
and  also  to  me  and  the  said  /.  A.  D.  Shipley,  and  also  to  the 
respective  firms  of  Hoyle  &  Shipley,  and  Hoyle,  Shipley,  &  Hoyle^ 
in  divers  sums  of  money  for  loans,  and  otherwise,  and  may 
become  further  indebted,  and  inasmuch  also  as  I  have  guaranteed 
the  said  /.  A.  D.  Shipley  and  the  said  respective  firms  against 
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C.  A.  loss  in  respect  of  the  same  debts ;  I  direct  that  the  aggregate 
1892  amount,  inclusive  of  interest,  in  which  he  shall  be  indebted  at 
In  re  death,  either  to  me  alone,  or  to  me  along  with  the  said 

J.  A,  D.  Shijpley,  or  my  partners  in  the  said  respective  firms, 
shall,  after  realizing  any  securities  which  may  be  held  on  his 
property,  be  brought  into  hotchpot  in  ascertaining  the  amount 
or  value  of  the  share  to  be  held  upon  trust  for  his  wife  and 
children  under  the  5th  clause,  and  that  the  said  >S'.  B.  Hoyle 
shall  stand  released  from  all  personal  liability  for  or  in  respect 
of  the  said  debts.  I  direct  that  in  computing  the  aggregate 
amount  in  which  my  same  son  shall  at  my  death  be  indebted  as 
aforesaid,  interest  after  the  rate  of  £5  per  cent,  per  annum  on 
the  amount  or  balance  for  the  time  being  owing  on  the  footing 
of  yearly  rests  shall  be  included." 

On  the  31st  of  August,  1881,  the  testator  executed  a  codicil 
whereby  he  directed  that,  with  respect  to  the  14th  clause  of  his 
will,  the  said  J.  A.  B.  Shipley  should  have  fall  discretionary 
power  to  determine  the  amount  which  ought  to  be  brought  into 
hotchpot  under  such  clause,  and  that  his  certificate  in  writing 
as  to  such  amount  should  be  binding  and  conclusive  on  all 
persons  claiming  under  his  will  and  codicil.  Then  clause  7  ran 
as  follows :  "  I  confirm  the  guarantee  mentioned  in  the  said  14th 
clause  of  my  will." 

The  testator  survived  his  son.  Smile  B.  Hoyle,  and  died  on  the 
23rd  of  December,  1885. 

In  1886  this  action  was  commenced  by  one  of  the  testator's 
unmarried  daughters,  a  residuary  legatee,  against  the  executors 
and  trustees,  Theodore  Hoyle  and  J.  A,  D.  Shipley,  for  the  admin- 
istration of  his  estate,  and  judgment  was  pronounced  on  the 
15th  of  February,  1887.  Under  an  order  for  a  special  inquiry, 
made  on  the  12th  of  April,  1892,  the  Chief  Clerk  by  his  certificate, 
dated  the  9th  of  May,  1892,  found  that  the  testator  was  at  his 
death  liable  under  his  verbal  guarantee,  confirmed  by  his  will, 
to  the  firms  of  Hoyle  &  Shipley  and  Hoyle,  Shipley,  &  Hoyle,  in 
respect  of  the  debts  then  due  to  such  firms  respectively  from 
Savile  B.  Hoyle, 

The  residuary  legatees  then  took  out  this  summons  to  vary 
the  Chief  Clerk's  certificate  by  finding  that  the  testator  was  not 
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at  Ms  death  under  any  guarantees  or  indemnities  to  the  firms  of  0.  A. 
which  he  was  a  member,  or  either  of  them,  in  respect  of  debts  1892 
due  to  such  firms  respectively  by  Smile  B.  Hoyle,  jn 

The  Chief  Clerk's  certificate  was  based  upon  affidavits  made 
by  /.  A,  D.  Shipley  and  his  partner  Theodore  Hoyle,  and  by  Newton 
Warhurton,  cashier  and  book-keeper  to  the  two  successive  firms. 
/.  A,  D,  Shipley,  in  his  affidavit,  stated  that  the  testator  frequently 
conferred  with  him  about  his  loans  to  Savile  B.  Hoyle,  whose 
indebtedness  to  the  firms  was  discussed  by  the  deponent  with  the 
testator  himself  and  also  with  Theodore  Hoyle;  that  in  1879 
Savile  B.  Hoyle  admitted  himself  to  be  largely  indebted  to  the 
firms  as  well  as  to  the  testator,  although  the  exact  amount  of  his 
indebtedness  to  the  firms  was  not  ascertained,  and  "it  was 
arranged  "  that  he  should  secure  to  the  testator  by  mortgage  the 
amount  due  from  him  to  the  testator  and  the  firms,  "  and  that 
the  testator  should  guarantee  to  our  said  firms  whatever  balance 
might  ultimately  be  found  due  from  the  said  Savile  B.  Hoyle  to 
them  respectively " ;  that,  pursuant  to  that  arrangement,  the 
amount  then  owing  to  the  testator  and  the  firms  from  Savile  B, 
Hoyle  was  ascertained  and  found  to  amount  to  £2200,  for  which 
he  executed  to  the  testator  certain  mortgages,  "  and  the  testator 
thereupon  agreed  to  guarantee  to  our  said  firms  such  balance  as 
aforesaid     that  he,  the  deponent,  had  absolute  confidence  in  the 
testator's  word,  "  and  I  relied  implicitly  on  his  verbal  agreement 
to  guarantee  payment  of  the  said  balance,  whereby,  in  the  event 
of  the  said  Savile  B.  Hoyle  not  discharging  his  indebtedness  to  the 
firms,  the  amount  should  be  debited  to  the  testator  in  the  firm's 
account.  I  did  not  ask  him  for  a  written  guarantee,  and  do  not 
know  whether  he  ever  signed  one ;  I  have  no  recollection  of  ever 
having  seen  one,  although  the  said  Newton  Warlurton  has  informed 
me  it  is  his  impression  he  saw  some  document  in  the  testator's 
handwriting  which,  according  to  his  recollection,  was  a  guarantee 
'to  the  firm." 

Theodore  Hoyle  also  deposed  that  the  indebtedness  of  his 
brother  to  his  father's  firms  was  carefully  discussed  between  his 
father,  Shipley,  and  himself,  the  deponent ;  and  that  it  was  ulti- 
mately arranged  that  his  father  should  guarantee  Shipley  and 
jtiimself,  the  deponent,  against  loss  in  respect  of  such  indebtedness. 
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0.  A.      and  should  either  pay  the  amounts  which  might  be  found  due 
1892       from  Savile  B.  Hoyle,  or  be  debited  therewith  in  his,  the  father's, 
j„         account  with  the  firm  ;  that  his  father  was  never  released  from 
his  said  guarantees  ;  but  that  such  guarantee  was  always  treated 
by  him,  Sldpletj,  and  himself,  the  deponent,  as  subsisting  up  to 
his,  the  father's,  death. 

Netvton  Warhurton,  the  firms'  cashier  and  book-keeper,  deposed  : 
"  I  knew  that  the  testator  had  guaranteed  the  payment  to  the 
firms  of  the  amounts  "  due  to  them  respectively  from  the  firm  of 
Hill  &  Hoyle,  the  testator's  son  Savile  B.  Hoyle,  and  his  son-in- 
law  B.  B.  TJiompson.  He  told  me  so  himself."  ....  and  that, 
to  the  best  of  his  recollection,  he  had  seen  a  document,  signed 
by  the  testator,  agreeing  to  guarantee  such  payment,  but  had 
been  unable  to  find  it. 

The  adjourned  summons  came  on  for  hearing  before  Mr.  Justice 
KeJcewich  on  the  1st  of  July,  1892. 

Warmington,  Q.C.,  and  Warrington,  for  the  Applicants  : — 

This  is  an  attempt  to  enforce  a  parol  agreement  contrary  to  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4  (1). 

Be7ishaw,  Q.C.,  and  H.  Greenwood,  for  the  Defendants,  Theodore 
Hoyle  arid  /.  A,  D.  Shipley : — 

This  is  not  an  agreement  required  to  be  in  writing  under  the 
statute,  because  it  is  a  mere  "  guarantee  "  (a  word  not  mentioned 
in  the  statute),  not  a  promise  to  answer  for  the  debt  or  default  of 
another ;  and  to  come  within  the  statute,  sect.  4,  the  debt  or 
default  must  be  towards  the  promisee :  but  here  the  testator,  being 
a  member  of  the  firm,  the  promisee  was  himself  the  promisor,  and 
therefore  could  not  really  be  a  promisee  :  Cripps  v.  Hartnoll  (2) ; 

(1)  The  material  part  of  sect.  4  of  one  year  from  the  making  thereof; 

the  Statute  of  Frauds  is  as  follows  : —  unless  the  agreement  upon  which  such 

"  No  action  shall  be  brought  ....  action  shall  be  brought,  or  some  me- 

whereby  to  charge  the  defendant  upon  morandum  or  note  thereof  shall  be  in 

any  special  promise  to  answer  for  the  writing,  and  signed  by  the  party  to  be 

debt,  default,  or  miscarriages  of  an-  charged  therewith.  .  .  ." 

other  person  or  to  charge  any  person  (2)  4  B.  &  S.  414 ;  32  L.  J.  (Q.B.) 

.  .  .  upon  any  agreement  that  is  not  381. 
to  be  performed  within  the  space  of 
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Wildes  V.  Budlow  (1)  ;  Eargreaves  v.  Parsons  (2) ;  Be  Bolton  (3).  C.  A. 
But  supposing  the  guarantee  is  a  "  promise  "  within  the  statute,  1892 
then  the  statement  by  the  testator  in  his  will,  executed  by  him, 
is  a  "note  or  memorandum  in  writing  signed  by  the  party  to  ^ 
be  charged "  within  sect.  4,  or  the  will  itself  may  be  regarded  v, 
as  a  promise  in  writing :  Millington  v.  Thompson  (4).  The  ^^I^^' 
4th  section  of  the  Statute  of  Frauds  does  not  bar  parol  con- 
tracts, but  only  bars  the  legal  remedies  by  which  they  might 
otherwise  have  been  enforced :  Maddison  v.  Alder  son  (5).  The 
real  question  in  all  such  cases  is  whether  the  matter  is  sufficiently 
evidenced  in  writing,  so  as  to  avoid  any  dispute  as  to  the  fact. 
Any  memorandum  identifying  the  parties  to  the  contract  and 
shewing  its  terms  is  sufficient:  Cliitty  on  Contracts  (6).  All 
kinds  of  collateral  documents  have  been  allowed — for  instance, 
under  the  Statute  of  Limitations — to  shew  an  acknowledgment  of 
indebtedness.  Even  assuming,  for  the  sake  of  argument,  that  no 
guarantee  had  in  fact  been  given,  the  statements  in  the  will  are, 
notwithstanding  any  inaccuracy,  binding  on  the  testator,  and 
therefore  on  those  taking  under  his  will :  Quihampton  v.  Going  (7) ; 
In  re  Aird's  Estate  (8)  ;  In  re  Taylor  s  Estate  (9) ;  In  re  Wood  (10). 
But,  in  point  of  fact,  the  statements  in  the  will  are  true,  for 
it  is  established  by  the  evidence  that  there  was  the  indebtedness, 
and  that  there  was  the  guarantee. 

Warmington,  in  reply  : — 

I  submit  that  this  is  a  "  special  promise  to  answer  for  the  debt, 
default,  or  miscarriages  of  another  person,"  within  sect.  4  of  the 
statute,  and  therefore  must  be  evidenced  in  writing.  Cripps  v. 
Hartnoll  (11)  is  no  authority  that  to  come  within  the  statute  the 
promise  must  have  been  made  to  all  the  persons  to  whom  the  debt 
is  due ;  a  man  may  promise  to  answer  for  the  debt  of  another,  to 
other  persons  jointly  with  himself,  the  promisor.    There  was 

(1)  Law  Eep.  19  Eq.  198.  (6)  12tli  Ed.  p.  118. 

(2)  13  M.  &  W.  561.  (7)  24  W.  R.  917. 

(3)  36  Sol.  J.  608.  (8)  12  Ch.  D.  291. 

(4)  3  Ir.  Ch.  Rep.  236.  (9)  22  Ch.  D.  495,  500. 

(5)  8  App.  Cas.  467,  474.  (10)  32  Ch.  D.  517. 

(11)  4  B.  &  S.  414;  32  L.  J.  (Q.B.)  381. 
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no  debt  at  all  in  the  case  cited.  In  Wildes  v.  Budloio  (1),  and 
Be  Bolton  (2),  there  was  no  "  debt "  at  the  time  the  promise  or 
guarantee  was  given ;  there  was  nothing  more  than  an  original 
contract  to  pay  in  a  certain  event,  which  afterwards  happened. 
To  come  within  the  statute,  the  debt  must,  as  here,  precede  the 
promise. 

Then  has  the  special  promise  "  been  evidenced  by  a  "  note  or 
memorandum  thereof  in  writing,"  as  required  by  the  statute  ?  I 
submit  not,  and  that  a  will  is  not  a  sufficient  compliance  with 
the  statute.  Millington  v.  Thompson  (3)  cannot  be  regarded  as  a 
sound  decision.  A  "  note  or  memorandum  "  within  the  statute 
must  be  of  a  definite  character,  and  not  ambulatory  or  revocable 
like  a  will.  That  case  was  under  the  Statute  of  Limitations,  and 
not  under  the  Statute  of  Frauds  ;  and  all  it  decided  was,  that  the 
will,  being  accessible  to  the  creditor,  was  sufficient  as  an  acknow- 
ledgment of  the  debt  given  to  the  creditor,  within  the  meaning 
of  the  Statute  of  Limitations,  In  re  Aird's  Estate  (4),  In  re 
Taylor's  Estate  (5),  and  In  re  Wood  (6),  were  decisions  as  between 
persons  beneficially  interested  under  the  will,  and  not  as  against 
creditors  or  others  claiming  dehors  the  will. 

[Kekewich,  J.,  referred  to  Mackenzie  v.  Bradlury  (7).] 

Kekewich,  J.: — 

The  question  I  have  to  decide  is  whether  the  testator's  estate 
is  under  any  liability  for  payment  of  the  debt  due  from  Savile 
B,  JSoyle  to  the  two  firms  of  which  the  testator  was  a  member. 
It  is  said  that  the  evidence  establishes  the  fact  that  there  was  a 
guarantee  or  indemnity  by  the  testator  against  the  debt.  Upon 
that  point  I  have  before  me  evidence,  not  in  the  slightest  degree 
contradicted,  that  from  time  to  time  the  testator  used  expres- 
sions which  go  to  shew  that  he  did  guarantee  or  indemnify  his 
partners ;  and  he  himself  has  so  stated  in  his  will.  Without 
pausing  to  discuss  how  far  a  testator  can  be  witness  of  his  own 
act,  of  what  he  has  done  himself,  a  question  which  is  open  to  a 

(1)  Law  Kep.  19  Eq.  198.  (4)  12  Ch.  D.  291. 

(2)  36  Sol.  J.  608.  (5)  22  Ch.  D.  495. 

(3)  3  Ir.  Ch.  Kep.  236.  (6)  32  Ch.  D.  517. 

(7)  35  Beav.  617. 
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good  deal  of  academical  as  well  as  technical  discussion,  I  may      0.  A. 
for  the  present  purpose  conclude  that  he  did  enter  into  such  a  1892 
guarantee  or  indemnity  as  is  suggested.    But  did  he  thereby      in  re 
render  his  estate  liable  ?    In  order  to  answer  that  question  we  Hoyle. 
must  come  back  to  what  creates  the  liability ;  and  that  liability 
must  be  established,  if  at  all,  under  an  agreement  to  become 
liable  "  for  the  debt,  default,  or  miscarriages  of  another,"  which   Kekewich.  j. 
agreement,  according  to  the  language  of  sect.  4  of  the  Statute  of 
Frauds,  has  to  be  evidenced  by  writing.    That  question  is  some- 
what different  from  the  other.    It  involves  considerations  of  law, 
whereas  the  other  is  a  pure  question  of  fact. 

Taking  it  for  granted  that  the  testator  did  promise  his  partners 
that  he  would  guarantee  them  against  the  debt  of  his  son,  or 
indemnify  them  in  respect  of  it,  several  points  are  made  on  the 
part  of  those  who  desire  to  support  the  Chief  Clerk's  certificate 
and  establish  the  liability.  It  is  first  said  that  a  guarantee  within 
the  meaning  of  sect.  4  must  be  made  to  the  promisee ;  and  in 
reference  to  that  point  Cripps  v.  HartnoU  (1)  is  cited.  It  was 
there  conceded,  as  the  reporter  accurately  says,  by  counsel  on 
both  sides,  that  the  debt  or  default  must  be  towards  the  promisee. 
Sir  Henry  James  so  stated  ^this  in  his  argument  on  behalf  of  the 
Plaintiff,  and  that  statement  was  admitted  by  the  late  Mr.  Justice 
ArcMhald,  then  at  the  Bar,  who  argued  on  the  other  side; 
accordingly,  the  point,  being  conceded  in  that  way,  was  not  dis- 
cussed in  the  judgments.  It  is  argued  here  that  this  testator 
made  a  promise,  not  only  to  his  partners,  but  also  to  himself ; 
that  is  to  say,  he  made  a  promise  to  the  firm  in  which  he  was  a 
partner  in  respect  of  a  debt  due  to  the  firm ;  and,  that  being  so, 
he  made  it,  not  to  the  promisees,  but  to  the  promisees  and 
another,  namely,  himself.  Technically,  or  rather  as  a  matter  of 
grammar,  that  may  be  true;  but  I  see  no  reason  for  applying 
what  was  conceded  in  that  case  to  the  state  of  circumstances 
existing  in  the  present  case.  I  see  no  reason  why  a  man  may  not 
be  liable  within  the  Statute  of  Frauds  when  a  special  promise  is 
made  by  him  to  another  person  who  is  interested  in  the  matter 
jointly  with  himself.  A  man  cannot  in  any  reasonable  sense 
promise  to  answer  to  himself  for  the  debt,  default,  or  miscarriage 
(1)  4  B.  &  S.  414 ;  32  L.  J.  (Q.B.)  381. 
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of  another.  The  application  of  the  promise  is  in  favour  of  the 
person  to  whom  it  is  made ;  the  object  is  to  guarantee  or  indem- 
nify the  person  to  whom  the  promise  is  made.  I  see  no  incon- 
sistency with  that  principle  in  saying  that  a  man  may  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  any  one  man  or 
more  to  other  persons  jointly  with  the  promisor.  It  is  for  the 
benefit  of  those  other  persons,  and  may  or  may  not  be  for  the 
benefit  of  the  promisor  jointly  with  them.  That  point,  which  is 
extremely  technical,  is  one  which,  in  my  opinion,  does  not  help 
the  Respondents  in  this  case. 

Then  I  pass  on  to  the  next  contention,  which  is^  perhaps, 
more  important.  It  is  argued  that  the  will  itself  is  a  sufficient 
promise  in  writing  within  the  meaning  of  the  Statute  of  Frauds, 
In  support  of  that  the  case  of  Millington  v.  Thompson  (1)  has 
been  cited,  the  head-note  of  which  is  as  follows : — [His  Lordship 
read  it,  and  continued  : — -]  I  have  studied  the  judgment  in  that 
case.  It  was  pronounced  by  the  Lord  Chancellor  of  Ireland — a 
Lord  Chancellor  of  eminence — and  to  some  extent,  certainly,  it 
is  in  favour  of  the  Eespondents'  view.  On  the  one  hand,  I  am 
not  competent  to  overrule  it,  nor  should  I  be  disposed  to  do  so, 
however  competent  I  might  be  ;  but,  on  the  other  hand,  I  am 
not  bound  to  follow  it.  I  am  bound  to  pay  great  respect  to  it, 
and  I  do  so ;  but,  not  being  bound  to  follow  it,  I  think  I  may 
say  that  I  do  not  understand  it  as  a  proposition  of  law.  That 
being  so,  I  think  I  shall  ^be  doing  my  duty  by  not  entering  into 
any  criticism  of  it,  but  simply  saying  that,  as  it  stands  alone  as 
a  decision,  and  as  it  is  not,  to  my  mind,  fully  intelligible,  I  do 
not  feel  myself  bound  by  it. 

There  is  no  other  authority  in  favour  of  that  view ;  and  prin- 
€iple,  to  my  mind,  is  against  it.  Perhaps  I  ought  to  mention 
one  criticism,  because  it  is  obvious  on  the  face  of  it,  namely,  that 
the  acknowledgment,  in  order  to  be  sufficient  within  the  Statute 
of  Frauds,  must  be  equivalent  to  a  promise  to  pay.  It  is  im- 
possible, to  my  mind,  to  conceive  that  a  will  which  does  not  take 
effect  until  after  the  death  of  the  testator  can  be  treated  as  a 
promise  to  pay  by  the  testator. 

.   Then,  the  only  other  point  is  this  :  The  testator  has  recognised 
(1)  3  Ir.  Ch.  Kep.  236. 
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this  guarantee;  he  calls  it  so  by  his  will.  Nay,  more,  he  has 
gone  further  by  his  codicil,  and  has  referred  to  his  recognition  of 
it,  and  confirmed  that  recognition ;  and  it  may  be,  and  probably 
is,  the  case,  that  this  testamentary  statement  of  his  has  some  effect 
in  the  distribution  of  the  estate  among  the  beneficiaries.  It  does 
not  seem  to  me  that  it  can  have  any  effect  as  regards  establishing 
a  debt.  It  may  raise  a  question  of  election,  or  a  question  of 
intention  without  raising  a  question  of  election ;  but  I  do  not 
see  how  it  can  possibly  create  a  debt.  The  cases  cited  fall  very 
far  short  of  anything  of  that  kind.  In  re  Taylor's  Estate  (1) ; 
In  re  AircTs  Estate  (2) ;  and  In  re  Wood  (3),  all  go  to  shew  that 
a  direction  of  that  kind  is  to  be  regarded  in  the  distribution  of 
the  estate  and  in  adjusting  the  rights  of  parties ;  but  none  of 
them  at  all  go  to  shew  that  any  statement  of  that  kind  binds 
any  person  not  claiming  under  the  will  of  the  testator  benefi- 
cially; and  the  case  to  which  I  myself  referred  from  old  ac- 
quaintance, of  Mackenzie  v.  Bradbury  (4),  goes  to  the  same  point, 
and  shews  that  such  a  statement  is  not  and  cannot  be  regarded 
as  a  gift  of  a  legacy.  Under  these  circumstances,  the  clause  in 
this  will  cannot  be  regarded  as  establishing  a  debt  by  means  of 
this  guarantee  or  indemnity.  It  is  properly  called  a  guarantee 
or  indemnity.  In  the  argument  a  distinction  was  endeavoured 
to  be  made  between  the  two  ;  but  really,  for  the  present  purpose, 
it  may  be  either  a  guarantee  or  an  indemnity ;  and  what  was 
said  in  Cripps  v.  HartnoU  (5)  illustrates  how  it  might  be  an 
indemnity  or  guarantee,  and  yet  not  be  for  that  reason  within 
the  Statute  of  Frauds.  A  man  may  indemnify  his  partners  in 
respect  of  a  claim,  or  he  may  guarantee  them  against  a  claim. 
Some  of  the  cases  cited  shew  what  the  distinction  is,  and  how 
little  it  goes  on  the  question  whether  the  particular  claim 
comes  within  the  Statute  of  Frauds  or  not.  The  point  arose 
in  the  Court  of  Chancery  in  Wildes  v.  Dudloiv  (6),  and  in  the 
recent  case  of  Re  Bolton  (7),  before  Mr.  Justice  CJiitty,  who 
referred  to  the  various  authorities,  in  none  of  which  was  it  held 
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(1)  22  Ch.  D.  495. 

(2)  12  Ch.  D.  291. 

(3)  32  Ch.  D.  517. 

(4)  35  Beav.  617. 
Vol.  I.  1893. 


(5)  4B.  &S.  414;  32  L.  J.  (Q.B.) 
381. 

(6)  Law  Eep.  19  Eq.  198. 

(7)  36  Sol.  J.  608. 

/  1 


94 


CHANCEKY  DIVISION. 


[1893] 


0.  A. 

1892 
In  re 

HOYLE. 

HOYLE 
V. 

HOYLE. 
Kekewich,  J. 


C.  A. 


that  there  existed  the  essentials  which  are  required  in  order  to 
bring  the  particular  case  within  the  Statute  of  Frauds,  as  being 
a  "  special  promise  to  answer  for  the  debt,  default,  or  miscarriages 
of  another."  None  of  them  come  within  the  short  and  concise 
language  of  the  statute,  and  to  none  of  them  does  the  statute 
really  apply. 

All  I  hold  is  that  there  is  no  debt  of  that  kind  created  here ; 
that  there  is  no  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  8.  B.  Hoyle  sufficiently  evidenced  to  meet  the 
requirements  of  the  Statute  of  Frauds.  There  was  the  promise, 
as  I  have  already  said,  made  verbally,  but  no  promise  made  in 
writing.  Therefore,  the  result  is,  that  the  certificate  cannot 
stand.  The  order  must  be  that,  the  Court  being  of  opinion  that 
no  promise  in  writing  was  made,  nor  any  note  or  memorandum 
of  a  promise,  by  the  testator  to  answer  the  debt,  default,  or  mis- 
carriage of  S.  B.  Hoyle,  as  required  by  the  Statute  of  Frauds, 
the  certificate  of  the  Chief  Clerk  be  varied  by  finding  that 
the  Defendants  are  not  entitled  to  rank  as  creditors  in  respect  of 
any  guarantee  or  indemnity  by  the  testator  to  answer  any  such 
debt,  default,  or  miscarriage  of  S.  B.  Hoyle, 


The  Defendants  appealed  from  this  decision, 
heard  on  the  11th  of  November,  1892. 


G.  I.  F.  C. 


The  appeal  was 


Benshaiv,  Q.C.,  and  H  Greemcood,  for  the  appeal : — 

Supposing  the  promise  here  made  to  be  one  that  falls  within  j 
the  statute,  there  is  a  sufficient  memorandum  to  satisfy  the 
statute.  Sievewright  v.  Archibald  (1)  shews  the  nature  of  a  memo- 
randum within  the  statute  :  it  need  not  be  cotemporaneous  with 
the  agreement ;  all  that  is  wanted  is  evidence  under  the  party's 
hand  that  he  entered  into  the  agreement.  The  law  is  expounded 
in  BarJcworth  v.  Young  (2),  where  an  affidavit  made  by  the  De- 
fendant's testator  in  lunacy  proceedings  taken  by  him  against 
the  Plaintiff  was  held  a  sufficient  memorandum  of  a  promise  made ; 
to  the  Plaintiff  on  his  marriage.  In  Jones  v.  Victoria  Graving] 
Docli  Company  (3),  a  minute  of  a  meeting  of  directors  signed' 

(])  17  Q.  B.  103.  (2)  4  Drew.  1.  | 

(3)  2  Q.  B.  D.  314. 
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by  the  cliairman  only  for  the  purpose  of  verifying  the  accuracy  C.  A. 
of  the  entry  was  held  a  sufficient  memorandum  of  an  agreement  1892 
by  the  company  referred  to  in  the  minute.  The  object  of  the 
statute  is  to  prevent  the  temptations  to  fraud  and  perjury  which 
would  exist  if  such  agreements  as  therein  mentioned  could  be 
enforced  though  established  only  by  parol  testimony  :  Welford  v. 
Beazely  (1)  ;  and  this  object  is  answered  by  any  memorandum 
in  writing  shewing  the  terms  of  the  agreement  and  signed  by 
the  party  to  be  charged,  no  matter  what  the  object  of  the  party 
was  in  signing  it.  In  Millington  v.  Thompson  (2)  an  acknow- 
ledgment by  will  was  held  a  sufficient  memorandum.  We  are, 
of  course,  entitled  to  the  benefit  of  the  lien  given  by  the  will  on 
Savile  Soyle^s  share  ;  but  it  is  of  importance  that  we  should  be 
able  to  establish  our  position  as  creditors  against  the  testator's 
estate. 

We  say,  further,  that  the  statute  does  not  bear  upon  the  case 
at  all,  for  that  this  is  not  a  promise  to  answer  for  the  debt  of 
another  person,  but  a  promise  to  the  other  partners  to  indem- 
nify them,  which  is  not  within  the  statute  :  Wildes  v*  Budlow  (3), 
where  the  cases  on  the  subject  are  all  considered. 

Warmington,  Q.C.,  and  Warrington,  for  the  residuary  legatees: — 

This  guarantee  must  be  treated  as  a  nudum  jpactum,  no  con- 
sideration for  it  being  shewn.  It  is  not  alleged  that  the  parties 
agreed  to  give  time,  nor  is  it  proved  that  they  gave  time  on  the 
faith  of  it. 

[BowEN,  L.J. : — Does  it  not  in  substance  come  to  this — "  Go 
on  dealing  with  Savile  Hoyle,  and  if  any  loss  arises  I  will  make 
»  I  it  good"?] 

'        This  is  a  promise  to  answer  for  the  debt  of  another  person,  and 
'     requires  a  memorandum. 

[BowEN,  L.J. : — Is  it  not  an  agreement  with  the  other  partners 
to  indemnify  them  ?J 

,        No.    There  is  a  primary  liability  in  Savile  Hoyle  ;  the  testator 
was  only  to  be  secondarily  liable,  and  the  language  as  mentioned 

(1)  3  Atk.  503.  (2)  3  Jr.  Ch.  Eep.  236 

(3)  Law  Eep.  19  Eq.  198. 
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C.  A.      in  the  affidavits  points  at  guarantee — not  at  indemnity.  Iji 
]892       Wildes  V.  Budlow  (1)  there  was  no  existing  debt  at  the  time 
when  the  promise  was  given.    To  come  within  the  statute,  th-^ 
debt  must  precede  the  promise. 

Then  as  to  the  will,  we  contend  that  a  will  is  not  a  memoran- 
^^H^'  within  the  statute.  The  memorandum  should  be  something 

definite  and  irrevocable,  not  an  ambulatory  document  like  a 
will. 

[A.  L.  Smith,  L.J. : — Suppose  a  man  made  and  signed  au 
entry  in  his  diary  ?] 

That  probably  would  be  held  to  be  made  for  the  purpose  of 
preserving  evidence  of  the  transaction,  and  might  be  sufficient ; 
but  the  recital  in  the  will  was  not  inserted  with  a  view  to  pre- 
serve evidence,  but  only  for  the  purpose  of  explaining  the  dispo- 
sitions of  the  will.  An  admission  in  an  answer  in  Chancery  was 
ineffectual  if  the  benefit  of  the  statute  was  claimed,  and  that 
appears  to  be  because  the  answer  is  compulsory. 

[LiNDLEY,  L. J.,  questioned  whether  it  could  not  be  used  as  an 
admission  in  another  suit,  and  referred  to  the  judgment  of  Lord 
Justice  Fry  in  Lucas  v.  Dixon  (2).] 

The  will  does  not  contain  the  terms  of  the  agreement  suf- 
ficiently. We  admit  that  effect  must  be  given  to  the  directions 
of  the  will  as  against  Savile  Boyle's  share  under  it ;  but  we  say 
that  the  Defendants  cannot  rely  on  it  as  a  memorandum  within 
the  statute  so  as  to  make  them  creditors. 

LiNDLEY,  L.J. : — 

This  is  a  curious  case  raising  a  question  on  the  Statute  of 
Frauds,  The  testator,  a  solicitor,  was  in  partnership  with  his  son, 
Theodore  Hoyle,  and  J.  A.  B.  Shipley.  He  had  also  a  son,  Savile 
Hoyle,  who  was  indebted  to  the  firm  as  their  agent,  and  as  he  was 
not  in  a  position  to  pay,  a  verbal  arrangement  was  come  to  that 
he  should  give  a  mortgage  to  his  father,  and  that  the  father 
should  guarantee  the  firm  against  loss  in  respect  of  the  debt. 
The  father  died,  and  the  surviving  partners  say  to  the  executors, 
"  We  are  entitled  to  the  benefit  of  your  testator's  guarantee.'* 
(1)  Law  Eep.  19  Eq.  198.  (2)  22  Q.  B.  D.  357,  363. 
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The  executors  say,  "  No,  this  was  a  promise  to  answer  for  the  debt  C.  A. 
of  another  and  it  was  not  in  writing,  nor  is  there  any  note  or  1892 
memorandum  of  it  in  writing  to  satisfy  the  Statute  of  Frauds,"  in 

The  4th  section  of  the  Statute  of  Frauds  enacts  as  follows : 
^'  No  action  shall  be  brought .  .  .  ,  whereby  to  charge  the  defen- 
dant upon  any  special  promise,  to  answer  for  the  debt,  default, 
or  miscarriages  of  another  person,  ....  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized." 

On  the  construction  of  this  section,  certain  points  are  settled. 
First,  it  was  settled  by  Leroux  v.  Brown  (1),  that  the  statute 
does  not  affect  the  validity  of  the  contract,  but  only  makes  a 
particular  kind  of  proof  necessary  to  enable  a  party  to  bring  an 
action  upon  it.  Secondly,  it  was  settled  by  Sievewright  v.  Arehi- 
laid  (2),  if  it  was  not  settled  before,  that  the  note  or  memorandum 
in  writing  must  exist  at  the  time  when  the  action  is  commenced, 
so  that  an  action  cannot  be  supported  by  a  memorandum  obtained 
after  its  commencement.  As  the  statute  affects  only  the  mode 
of  proof,  this  rule  must  be  considered  anomalous ;  but  it  is 
founded  on  the  wording  of  the  statute. 

The  statute,  it  must  be  remembered,  only  applies  to  promises 
on  which  actions  at  law  could  be  maintained.  It  has  no  appli- 
cation to  promises  by  one  partner  to  his  co-partners  to  pay 
money  to  the  firm.  Such  promises  are  not  actionable  at  law, 
whether  in  writing  or  not ;  although  they  can  be  enforced  in 
equity  by  a  suit  for  an  account.  If  therefore  the  father's 
promise  was  a  promise  to  be  answerable  to  the  firm  for  the  debt 
of  Savile  Hoyle,  no  action  could  be  brought  upon  it,  and  the 
Statute  of  Frauds  would  not  apply.  In  equity  such  a  promise 
could  be  enforced ;  but  still  it  would  not,  I  think,  be  within 
the  statute.  I  however  think  that  the  promise  was  a  promise 
made  by  the  father  to  the  two  other  partners  to  indemnify  them 
from  any  loss  arising  from  Savile  Hoyle  s  not  paying  his  debt 
to  the  firm.  Such  a  promise  is  one  on  which  an  action  might 
be  brought  at  common  law ;  but  it  does  not  fall  within  the  Statute 
(1)  12  C.  B.  801.  (2)  17  Q.  B.  103. 
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of  Frauds,  All  we  know  of  the  arrangement  is  to  be  found  in 
the  affidavits.  [His  Lordship  here  read  the  above  extracts  from 
the  affidavits  of  SMjpiley  and  Warburton],  and  they  leave  its 
nature  ambiguous ;  but  I  doubt  whether  it  was  one  coming 
within  the  statute. 
LOYLE.  -g^^^  assuming  the  agreement  to  be  within  the  statute,  the 
Appellants  say  that  the  acknowledgment  of  the  promise  in  the 
testator's  will  is  a  sufficient  note  or  memorandum  in  writing 
signed  by  the  testator.  The  Kespondents  say  that  a  will  is  not 
a  memorandum  such  as  is  required  by  the  statute.  Why  should 
it  not  be  held  to  be  so  ?  The  object  of  the  statute  was  to  prevent 
fraud  and  perjury  by  taking  away  the  right  to  sue  on  certain 
agreements  if  only  established  by  verbal  evidence.  The  policy 
of  the  enactment  is  well  explained  in  Welford  v.  Beazely  (1),  and 
BarJcworth  v.  Young  (2).  The  object  of  the  statute  being  merely 
to  exclude  parol  evidence,  any  writing  embodying  the  terms  of 
the  agreement  and  signed  by  the  person  to  be  charged  is  suffi- 
cient. That  view  was  taken  in  BarJcworth  v.  Young,  and  the 
idea  of  agreement  need  not  be  present  to  the  mind  of  the 
person  signing.  An  affidavit  made  with  quite  a  different  object 
was  in  that  case  held  to  be  a  sufficient  note  or  memorandum, 
and  so  have  various  other  documents.  A  will  is  a  formal  docu- 
ment, and  why  should  it  not  be  sufficient  ?  It  is  true  that  the 
recitals  in  paragraph  14  of  the  will  are  inserted  only  for  the  pur- 
pose of  explaining  the  directions  which  the  testator  was  about  to 
give ;  but  the  language  is  plain — "  inasmuch  as  I  have  guaran- 
teed the  said  J,  A.  D.  Shipley  and  the  said  respective  firms 
against  loss  in  respect  of  the  same  debts."  This  is  a  memorandum 
amply  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds  if 
apart  from  the  memorandum  it  is  within  it,  which  I  am  disposed 
to  think  it  is  not.  The  Appellants,  therefore,  in  my  judgment, 
are  entitled  to  the  benefit  of  the  guarantee  and  to  rank  as 
creditors. 


Bo  WEN,  L.J. : — 

I  am  in  favour  of  the  Appellants  on  both  points.    In  the  first 
place,  I  think  that  the  original  promise  was  not  a  guarantee 
(1)  3  Atk.  503.  (2)  4  Drew.  1. 
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within  the  4th  section  of  the  statute ;  and,  secondly,  supposing 
that  it  was,  I  think  that  there  is  a  sufficient  note  or  memorandum, 
if  it  is  signed  by  the  testator,  to  take  it  out  of  the  statute. 

Now,  first,  is  the  promise  within  the  Statute  of  Frauds  ?  To 
bring  it  within  the  statute,  as  being  a  promise  to  answer  for  the 
debt  of  another  person,  you  must  construe  it  in  this  way:  "I 
promise  the  firm,  of  which  I  am  a  member,  that  if  my  son  Savile 
does  not  pay  the  debt  which  he  owes  to  the  firm,  I  will  pay  it." 
Such  a  promise  is  unintelligible  as  a  matter  of  law  and  as  a 
matter  of  business.  As  regards  law,  how  can  a  man  make  a 
promise  to  himself  and  other  people  ?  A  promise  at  law  can  only 
be  made  to  others.  What  the  testator  really  did  was  to  promise 
his  partners  that  if  the  debtor  to  the  firm  did  not  pay  the  firm, 
he  (the  testator)  would  make  good  the  loss  to  the  firm.  That  is 
not  a  promise  to  his  partners  to  pay  a  debt  due  from  a  third 
party  to  those  partners,  but  a  promise  to  indemnify  the  other 
partners  if  the  debtor  did  not  pay  the  firm.  That,  in  my  opinion, 
is  not  a  guarantee  within  the  statute.  I  think  that  to  bring  a 
promise  within  the  statute  the  debt  for  which  the  Defendant  has 
promised  to  answer  must  be  a  debt  due  to  the  person  to  whom 
the  promise  is  made,  and  that  the  promise  must  be  made  to  a 
person  who  could  bring  an  action  for  the  debt. 

Secondly,  assuming  that  the  testator's  undertaking  was  a 
guarantee  within  the  meaning  of  the  statute,  I  am  clearly  of 
opinion  that  there  was  a  sufficient  memorandum  in  writing  to 
satisfy  the  statute.  It  is  shewn  by  a  catena  of  cases  down  to 
Gibson  V.  Holland  (1)  and  Wilkinson  v.  Evans  (2),  that  the  ques- 
^  tion  is  not  one  of  intention  of  the  party  who  signs  the  document, 
I  but  simply  one  of  evidence  against  him.  The  Court  is  not  in 
quest  of  the  intention  of  parties,  but  only  of  evidence  under  the 
hand  of  one  of  the  parties  to  the  contract  that  he  has  entered 
I  into  it.  Any  document  signed  by  him  and  containing  the  terms 
of  the  contract  is  sufficient  for  that  purpose.  In  Bailey  v.  Sweet- 
ing (3)  a  letter  to  an  agent  of  the  person  sought  to  be  charged 
was  held  sufficient,  and  whether  it  is  a  letter  to  an  agent  or  to  a 
friend  is  immaterial.  A  will  is  not  only  a  document  signed  by 
the  testator,  but  a  document  signed  very  solemnly;  but  I  lay 
(1)  Law  Rep.  1  C.  P.  1.     (2)  Law  Rep.  1  0.  P.  407.     (3)  9  C.  B.  (N.S.)  843. 
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no  stress  on  that,  for  any  document  signed  by  the  party  to  be 
charged  will  do. 

A.  L.  Smith,  L.J. : — 

The  first  question  is  whether  this  was  an  agreement  coming 
within  the  4th  section  of  the  Statute  of  Frauds  ;  and  the  second, 
whether,  if  so,  there  is  a  note  or  memorandum  sufficient  to  satisfy 
the  statute. 

As  regards  the  first  question,  I  do  not  differ  from  my  Brethren. 
The  question  is  whether  it  is  a  promise  to  pay  the  firm  if  the 
son  does  not,  and  so  a  promise  to  answer  for  the  debt  of  another. 
The  agreement  seems  to  me  to  be  very  near  the  line ;  but  it  is 
not  necessary  to  decide  the  point,  as  I  clearly  agree  with  them 
upon  the  second  question. 

As  regards  this,  I  am  of  opinion  that,  supposing  the  agree- 
ment to  come  within  the  statute,  there  is  a  sufficient  memo- 
randum. It  is  settled  by  LaytJioarp  v.  Bryant  (1)  and  Leroux 
V.  Brown  (2)  that  the  statute  does  not  affect  the  contract,  but 
only  relates  to  the  evidence  of  it.  The  statute  enacts  that  no 
action  shall  be  brought  upon  a  promise  of  a  certain  description 
unless  there  is  a  note  or  memorandum  thereof  signed  by  the 
party  to  be  charged.  A  letter  to  a  third  party  has  been  held 
enough ;  an  affidavit  made  in  a  different  matter  has  been  held 
to  suffice ;  and  I  should  say  that  an  entry  in  a  man's  own  diary, 
if  it  were  signed  by  him  and  the  contents  were  sufficient,  would 
do.  The  question  is  not  what  is  the  intention  of  the  person 
signing  the  memorandum,  but  is  one  of  fact,  viz.,  is  there  a 
note  or  memorandum  of  the  promise  signed  by  the  party  to  be 
charged  ?  Here  the  testator  by  his  will,  which  he  signs,  recites 
the  guarantee  sued  on.  The  contents  of  the  statement  are 
sufficient,  and  why  is  this  not  a  memorandum  in  writing  signed 
by  the  party  to  be  charged  ?    I  say  that  it  is. 

Solicitors :  Patersons,  Snow,  Bloxam,  &  Kinder ;  Nash,  Field, 
&  Withers,  agents  for  Hoyle,  Shipley,  &  Hoyle,  Newcastle-uiyon- 
Tyne, 

(1)  2  Bing.  N.  0.  735.  (2)  12  C.  B.  801. 

H.  C.  J. 
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Will — Construction — Devise  of  House  and  Land  "now  in  my  oimi  occupation'''' 
— Land  suhseguently  acquired  hy  Testator  and  occupied  hy  Mm  with  the 
House — Subsequent  Codicil  confirming  Will — Wills  Act  (1  Vict.  c.  26),  s.  24i 
\_Revised  Ed.  Statutes,  vol.  viii.,  p.  34] — Mortgage  of  suhsequently -acquired 
Land  hy  Testators  Heir — Sale  hy  Mortgagee — Right  of  Beneficiaries  under 
Will  to  folloiu  Purchase-money. 

A  testator  by  his  will  made  in  April,  1873,  devised  a  freehold  cottage 
with  all  the  land  thereto  belonging,  described  as  "  now  in  my  own  occupa- 
tion," to  two  trustees  upon  trust  for  his  wife  during  her  life  and  after  her 
death  for  his  children,  who  were  five  in  number,  in  equal  shares.  In 
September,  1873,  the  testator  purchased  two  fields  adjoining  the  cottage 
and  occupied  them  with  the  cottage  till  his  death.  In  1877  he  made  a 
codicil  by  which  he  substituted  his  wife  and  his  two  sons  as  trustees  and 
executors  of  his  will,  and  confirmed  his  will  in  other  respects.  The  tes- 
tator died  soon  after  the  execution  of  the  codicil,  and  the  will  and  codicil 
were  proved  by  his  widow  and  one  of  his  sons,  who  was  his  heir-at-law. 
In  1885  a  deed  was  executed  by  the  widow  and  the  heir-at-law  by  which, 
in  consideration  of  £75  expressed  to  have  been  advanced  to  the  widow 
and  the  heir-at-law,  the  heir-at-law  "  as  beneficial  owner  "  conveyed  the 
two  fields  purchased  by  the  testator  in  1873  to  Chapman^  a  solicitor,  in 
fee  by  way  of  mortgage.  Chapman  had  notice  of  the  contents  of  the  will 
and  codicil,  but  was  advised  that  the  two  fields  did  not  pass  by  them,  but 
descended  to  the  heir-at-law.  In  1890  Chapman,  under  his  power  of  sale 
as  mortgagee,  sold  the  two  fields  for  £300  freed  from  the  mortgage.  An 
action  having  been  brought  by  the  testator's  three  daughters  against  the 
heir-at-law  and  Chapman  : — 

Held  (affirming  the  decision  of  North,  J.)  (l.),that  on  the  true  construction 
of  the  will  and  codicil  the  two  fields  passed  to  the  trustees  with  the 
cottage ;  (2.)  that  the  Plaintiffs  had  a  right  to  adopt  the  sale  and  to  follow 
the  purchase-money  in  the  hands  of  Chapman ;  but  that  Chapman  was 
entitled  to  retain  his  costs  of  the  sale  as  mortgagee,  and  any  part  of  the 
mortgage  money  which  he  could  shew  to  have  been  advanced  for  the  pur- 
poses of  the  trust  estate. 

ChABLES  champion,  by  his  will,  dated  the  9th  of  April, 
1873,  in  which  he  described  himself  as  "  of  the  Orchard  Cottage, 
Holmivood,  in  the  parish  of  Dorhing,"  after  directing  the  payment 
of  his  debts,  funeral,  and  other  expenses,  gave  and  devised  "  the 
whole  of  my  said  freehold  Orchard  Cottage,  with  all  the  land,  out- 
buildings, and  appurtenances  thereto  belonging,  situate,  lying. 
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and  being  in  the  said  parish  of  JDorlcing,  and  now  in  my  own  occu- 
pation," to  Frederick  Child  and  11.  E.  Turner^  his  executors  and 
trustees  thereinafter  named,  to  have  and  to  hold  the  said  free- 
hold cottage  and  premises,  upon  trust  to  permit  his  wife,  Mari/ 
Chcmpion,  to  have  full  possession,  management,  and  control  "  of 
the  whole  of  my  said  freehold  cottage,  land,  outbuildings, 
and  appurtenances  thereto  belonging,"  in  any  way  or  manner 
she  might  think  proper  during  the  time  of  her  natural  life. 
And  from  and  after  her  decease  the  testator  did  thereby  em- 
power and  direct  his  said  executors  or  executor  for  the  time 
then  being  to  sell  the  said  cottage  and  premises  as  therein  men- 
tioned, and  that  the  money  arising  from  the  said  sale,  after 
deducting  all  legal  and  necessary  expenses,  should  be  applied  in 
aid  of  his  residuary  estate  as  he  should  thereinafter  direct.  He 
also  gave  and  bequeathed  to  his  said  executors  and  trustees  the 
whole  of  his  personal  estate  and  effects,  wheresoever  and  whatso- 
ever, which  he  should  die  possessed  of  or  entitled  to,  or  which 
should  or  might  in  any  way  be  due,  owing,  or  belonging  to  him 
at  the  time  of  his  decease,  upon  trust  that  his  executors  or  exe- 
cutor for  the  time  then  being  should  permit  his  said  wife  to 
select  any  part  or  the  whole  of  his  household  furniture  and  other 
effects  for  her  use  and  benefit  during  her  life,  and  the  remaining 
part  thereof  (if  any)  sell  and  convert  into  money,  and  collect, 
get  in,  and  receive  all  such  part  of  his  personal  estate  as  did  not 
consist  of  money  and  securities  for  money,  and  invest  the  same  as 
therein  mentioned,  and  the  interest  and  profits  arising  therefrom 
pay  over  to  his  said  wife  from  time  to  time  as  the  same  should 
become  due,  so  that  she  might  have  the  sole  and  full  benefit  of 
the  profits  and  interest  arising  "  from  the  whole  of  both  my  real 
and  personal  estate  "  during  her  life.  And  after  her  decease  he 
thereby  empowered  and  directed  his  said  executors  or  executor 
for  the  time  being  to  sell  and  convert  all  that  part  of  his  personal 
estate  and  effects  selected  and  reserved  for  the  use  and  benefit  of 
his  said  wife  in  her  lifetime,  and  collect  and  get  in  all  moneys, 
either  placed  out  on  security  or  any  money  due  to  his  estate,  "  as 
also  the  money  arising  from  the  sale  of  my  real  estate  before 
named " ;  and,  after  deducting  all  reasonable  and  necessary 
expenses,  to  divide  the  whole  residue  between  and  among  all  his 
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children  in  equal  shares  and  proportions,  share  and  share  alike 
to  whom,  or  to  their  respective  legal  representatives,  he  gave 
and  bequeathed  the  same  as  their  own  proper  moneys  for  ever. 
And  the  testator  thereby  appointed  the  said  Frederick  Child  and 
H.  E,  Turner  to  be  joint  executors  and  trustees  of  his  will. 

On  the  27th  of  September,  1873,  the  testator  purchased  the 
fee  simple  of  two  fields  adjoining  the  Orchard  Cottage  mentioned 
in  his  will ;  and  thenceforth  during  the  remainder  of  his  life  he 
occupied  those  two  fields  as  appartenant  to  the  Orchard  Cottage. 

On  the  22nd  of  October,  1877,  the  testator  made  a  codicil  to 
his  will  in  the  following  terms ;  "  I,  Charles  Cham^pion,  of  the 
Orchard  Cottage,  Holmwood,  in  the  parish  of  DorTcing,  declare  this 
to  be  a  codicil  to  my  last  will,  dated  the  9th  of  April,  1873. 
Whereas  I  have  by  my  said  will  devised  and  bequeathed  my  real 
and  personal  estate,  and  given  certain  powers,  to  Frederick  Child 
and  if.  E.  Turner  as  trustees,  and  appointed  them  executors; 
now  I  revoke  my  said  will,  so  far  as  the  said  Frederick  Child  and 
H,  F,  Turner  are  objects  thereof,  and  substitute  my  wife,  Mary 
Champion,  and  my  sons,  Caleh  Champion  and  Clement  Champion,  in 
their  place.  And  I  declare  that  my  said  will  shall  take  effect  in 
the  same  manner  as  if  the  names  of  the  said  Marg  Champion,  Caleh 
Champion,  and  Clement  Champion  had  been  originally  inserted 
throughout  the  said  will  instead  of  the  names  of  Frederick  Child 
and  H.  E.  Turner,    And  I  confirm  my  said  will  in  other  respects." 

The  testator  died  on  the  27th  of  October,  1877,  and  his  will 
and  codicil  were,  on  the  27th  of  December,  1877,  proved  by  Mary 
Champion  and  Caleh  Champion,  power  being  reserved  to  make  a 
grant  of  probate  to  Clement  Champion. 

Up  to  the  date  of  the  issue  of  the  writ  in  the  action  Clement 
Champion  had  not  acted  in  the  trusts  of  the  will. 

The  testator  left  surviving  him  his  widow,  Mary  Champion,  and 
five  children — viz.,  the  two  sons,  Caleh  Champion  and  Clement 
Champion  (of  whom  the  former  was  his  heir-at-law),  and  three 
daughters,  all  of  whom  were  married  when  this  action  was  com- 
menced.  They  and  their  respective  husbands  were  the  Plaintiffs. 

The  testator  had  in  his  lifetime  mortgaged  Orchard  Cottage, 
and  the  land  originally  belonging  thereto,  to  a  Mr.  Benecke, 

On  the  14th  of  July,  1885,  a  deed  was  executed  between  Caleb 
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Champion  of  the  first  part,  Mary  Ghaminon  of  the  second  part, 
and  /.  J".  Chapman  of  the  third  part.  This  deed  contained  a 
recital  that  Chapman  had  already  advanced  to  Caleb  Champion 
and  Mary  Champion  £75,  and  that  it  had  been  agreed  at  the  time 
the  advance  was  made  that  the  sum,  with  interest,  should  be 
secured  to  him  in  manner  thereinafter  appearing.  And  it  was 
witnessed  that,  in  pursuance  of  the  agreement  and  in  con- 
sideration of  the  £75,  Caleb  Champion  and  Mary  Champion 
thereby  covenanted  with  Chapman  to  pay  the  £75  on  the  14th 
of  January,  1886,  with  interest  in  the  meantime,  and  also  so  long 
after  that  time  as  the  £75,  or  any  part  thereof,  should  be  owing, 
to  pay  interest  thereon  half-yearly.  And  it  was  further  witnessed 
that  for  the  consideration  aforesaid  Caleb  Championy  as  beneficial 
owner,  did  thereby  convey  to  Chapman  the  two  pieces  of  land 
at  Holmwood,  which  the  testator  had  purchased  in  September, 
1873,  to  hold  to  Chapman  in  fee  simple,  subject  to  a  proviso  for 
redemption  on  payment  of  the  £75,  with  interest,  on  the  14th  of 
January,  1886. 

On  a  plan  contained  in  a  prior  deed  these  two  pieces  of  land 
were  coloured  pink,  and  in  the  same  plan  the  Orchard  Cottage 
and  the  land  originally  attached  thereto  were  coloured  green. 

At  the  time  of  the  execution  of  the  deed  of  the  14th  of  July, 
1885,  Chapman,  who  was  a  solicitor,  had  notice  of  the  contents  of 
the  testator's  will  and  codicil,  and  was  aware  that  upon  their  con- 
struction there  was  some  doubt  whether  the  two  pieces  of  land 
coloured  pink  did  or  did  not  pass  by  the  will  and  codicil ;  but  he 
was  advised  that  they  did  not  pass. 

On  the  31st  of  December,  1888,  Mary  Champion  died. 

In  June,  1890,  Chapman,  as  mortgagee,  joined  with  Beneche 
in  selling  the  green  land  and  the  pink  land  together  for  one 
sum  of  £900.  An  arrangement  was  made  by  which  £600  was 
treated  as  the  price  of  the  green  land  and  £300  as  the  price  of 
the  pink  land,  and  the  £300  was  accordingly  received  by  Chap- 
man,ebnd  on  the  12th  of  July,  1890,  he  executed  a  deed  by  which 
he  purported,  in  consideration  of  £300,  to  convey  the  pink  land 
to  the  purchaser  in  fee,  freed  from  his  mortgage. 

The  action  was  brought  by  the  other  children  of  the  testator 
against  Caleb  Champion  and  Chapman, 
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The  Plaintiffs  claimed  a  declaration  that  the  Defendants  were 
jointly  and  severally  liable  to  make  good  to  the  testator's  estate 
the  said  sum  of  £300,  together  with  interest  thereon  at  4  per 
cent,  per  annum  from  the  12th  of  July,  1890,  and  to  have  such 
liability  enforced  accordingly. 

The  Defendant  Caleb  Champion  delivered  a  statement  of  de- 
fence ;  but  he  did  not  appear  at  the  trial  of  the  action.  He  had 
been  in  February,  1888,  adjudged  a  bankrupt. 

The  action  came  on  for  hearing  before  Mr.  Justice  North  on 
the  13th  of  July,  1892. 

MacBivinneij,  for  the  Plaintiffs  : — 

By  sect.  24  of  the  Wills  Ad,  a  will,  as  regards  the  property 
comprised  in  it,  is  to  be  construed  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will.  There  is 
nothing  here  to  shew  a  contrary  intention,  and  therefore  the 
devise  of  Orchard  Cottage,  with  all  the  land,  &c.,  thereto  belong- 
ing, "  and  now  in  my  own  occupation,"  passed  the  two  pieces 
purchased  by  the  testator  in  September,  1873,  and  occupied  by 
him  at  the  time  of  his  death  with  Orchard  Cottage :  In  re  Portal 
&  Lamh  (1).  Even  under  the  old  law  the  confirmation  of  the  will 
by  the  codicil  would  have  made  the  devise  in  the  will  operate  as 
from  the  date  of  the  codicil.  The  testator's  heir  had,  therefore^ 
no  title  to  the  two  pieces  of  land  purchased  in  1873,  and  could 
confer  no  title  on  Chapman, 

The  Plaintiffs  are  entitled  to  affirm  the  sale  by  Chapman,  and 
to  follow  the  purchase-money  in  his  hands,  he  having  taken  his 
mortgage  with  notice  of  the  Plaintiffs'  title  under  the  will. 

Brice,  Q.C.,  and  Hilton,  for  the  Defendant  Chapman : — 

There  is  no  devise  of  the  pieces  of  land  purchased  in  1873„ 
The  words  "  and  now  in  my  own  occupation  "  shew  a  contrary  in- 
tention within  the  meaning  of  sect.  24.  The  word  "  now"  refers 
to  the  date  of  the  will :  Hutchinson  v.  Barroiu  (2)  ;  Williams  y. 
Owen  (3) ;  Goodlad  v.  Burnett  (4).    If  at  the  date  of  the  will 
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(1)  27  Ch.  D.  600 ;  30  Ch.  D.  50. 

(2)  6  H.  &  N.  583. 


(3)  2  N.  E.  585. 

(4)  1  K.  &  J.  341,  348. 
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the  testator  had  owned  these  two  pieces  of  land,  but  they  had 
not  been  in  his  own  occupation,  they  would  not  haye  passed 
under  the  devise  ;  a  fortiori  thej  do  not  pass  when  he  was  neither 
owner  nor  occupier. 

At  the  date  of  the  codicil  the  two  pieces  of  land  were  in  the 
testator's  occupation  ;  but  the  only  object  of  the  codicil  was  [to 
change  the  trustees.  The  confirmation  of  the  will  does  not  of 
itself  bring  down  the  will  to  the  date  of  the  codicil:  In  re 
Edwards  (1).    This  is  not  like  the  case  of  a  general  devise. 

At  any  rate,  the  Plaintiffs'  only  remedy  is  against  the  land  in 
the  hands  of  the  purchaser  :  they  have  no  remedy  against  (7Aap- 
man.  A  mistake  as  to  the  construction  of  the  will  is  not  a 
mistake  of  law  :  Earl  Beauchamp  v.  Winn  (2).  A  mortgagee  can 
be  called  on  to  account  only  by  his  mortgagor.  The  Court  will 
will  not  force  a  doubtful  title  on  a  purchaser.  In  construing  a 
deed  the  Court  will  act  on  the  principle  that  a  man  is  to  be  pre- 
sumed to  have  done  only  that  which  he  had  a  right  to  do: 
Faussetf  v.  Carpenter  (3).  It  will  be  presumed  that  a  trustee  did 
not  intend  to  commit  a  breach  of  trust.  The  heir  conveyed  only 
what  was  vested  in  him  as  beneficial  owner,"  i.e.  his  beneficial 
interest. 

[NoKTH,  J. : — I  know  by  the  evidence  that  both  the  heir  and 
the  purchaser  were  advised  that  the  two  closes  did  not  pass  by 
the  will.  It  is  idle  to  ask  me  to  hold  that  the  deed  did  not 
operate  as  every  one  intended  that  it  should.] 

At  any  rate,  the  joint  tenancy  was  severed,  and  only  one-third 
of  the  land  passed  by  the  mortgage  deed.  The  Defendant 
Chapman  sold  only  what  he  took  under  the  mortgage. 

If  the  Plaintiffs  can  ratify  the  sale  at  all,  they  must  ratify  it 
in  its  entirety. 


NOETH,  J. : — 

The  first  question  is  as  to  the  construction  of  the  will,  and  I 
am  in  favour  of  the  Plaintiffs'  contention  on  three  different 
grounds. 

(1)  63  L.  T.  (N.S.)  481.  (2)  Law  Eep.  6  H.  L.  223,  234. 

(3)  2  Dow  &  C.  232. 
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The  will  was  made  in  April,  1873.  At  that  time  the  testator 
was  in  possession  of  the  property  called  "  The  Orchard  Cottage,'" 
including  the  whole  of  the  land  coloured  green  on  the  plan,  and 
he  had  also  some  interest  in  the  land  coloured  pink,  for  the 
evidence  shews  that  he  had  to  cross  it  in  order  to  go  to  a  well 
from  which  the  supply  of  water  for  the  house  was  obtained. 
He  subsequently  purchased  the  pink  land,  and  it  was  conveyed 
to  him  ;  but  I  assume  that  he  was  not  in  occupation  of  the  pink 
land  when  he  made  his  will.  But  he  certainly  acquired  the 
legal  estate  in  the  pink  land,  and  obtained  possession  of  it,  later 
in  the  same  year,  and  he  remained  in  occupation  of  both  the 
green  and  the  pink  lands  down  to  the  time  of  his  death.  By  his 
will  he  devised  "  the  whole  of  my  said  freehold  Orchard  Cottage, 
with  all  the  land,  outbuildings,  and  appurtenances  thereto  be- 
longing, situate,  lying  and  being  in  the  said  parish  of  Borhing,  and 
now  in  my  own  occupation,"  to  his  trustees.  It  is  not  disputed 
that  if  the  words  down  to  "  in  the  parish  of  Dorhing  "  had  been 
used  without  any  addition  they  would  have  passed,  not  only  the 
green  land  which  the  testator  had  at  the  time,  but  also  the  pink 
land  which  he  afterwards  acquired.  Do  then  the  words  "  and  now 
in  my  own  occupation  "  make  any  difference  ?  If  they  are  an 
essential  part  of  the  description,  if  you  cannot  arrive  at  the 
description  of  that  which  is  devised  without  those  words,  then 
the  two  pieces  of  pink  land  will  not  pass  by  the  will,  because  at 
the  date  of  the  will  they  were  not  in  the  testator's  own  occupa- 
tion. But  is  that  the  meaning  of  the  words  ?  I  do  not  think  it 
is.  In  the  first  place,  there  is,  without  them,  a  sufficiently  com- 
plete description  of  "  Orchard  Cottage,  with  all  the  land,  out- 
buildings, and  appurtenances  thereto  belonging,  situate,  lying, 
and  being  in  the  said  parish  of  Borhing"  Are  the  words  " and 
now  in  my  own  occupation  "  a  mere  additional  description  which, 
though  inaccurate,  is  not  vital,  or  are  they  an  essential  part  of 
the  description,  so  that  the  whole  constituted  a  gift  of  only  "  such 
lands  in  the  parish  of  DorMng  as  are  now  in  my  own  occupa- 
tion "  ?  In  my  opinion,  the  words  "  and  now  in  my  own  occupa- 
tion "  are  not  a  vital  part  of  the  description.  They  only  add  an 
incidental  description  which  does  not  qualify  the  generality  of 
the  previous  words.   Suppose  the  gift  had  been  of  "  a^  my  land  in 
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Dorking  which  is  of  freehold  tenure,"  then  the  being  freehold 
would  have  constituted  an  essential  part  of  the  description,  and 
the  gift  would  not  have  passed  anything  but  freehold  land,  though 
a  small  piece  of  leasehold  or  copyhold  land  might  have  been 
mixed  up  with  the  freehold.  But,  if  the  testator  had  given  his 
Orchard  Cottage  and  land,  and  had  added  "  which  is  of  freehold 
tenure,"  and  it  had  turned  out  that  a  small  piece  of  the  site  of 
the  house  or  of  the  curtilage  was  not  freehold,  but  was  copyhold 
or  leasehold,  can  there  be  any  doubt  that  that  small  piece  would 
have  passed  ?  Without  a  doubt  it  would  have  passed.  But,  if 
the  words  were  an  essential  part  of  the  description,  it  would  not 
have  passed. 

Now  look  at  the  will  so  far  as  I  have  read  it.  I  do  not  think 
the  words  "  and  now  in  my  own  occupation  "  are  a  vital  part  of 
the  description.  They  are  additional.  They  are  connected  by 
the  word  "  and  "  with  the  prior  description,  and,  in  my  opinion, 
they  do  not  qualify  that  which  has  gone  before.  Therefore, 
stopping  at  those  words,  in  my  opinion,  if  they  had  stood  alone, 
the  pink  land  which  the  testator  afterwards  acquired  would  have 
passed  by  the  will. 

But  the  second  ground  for  my  decision  is  this:  that,  even 
assuming  the  construction  of  the  devise  taken  perse  to  be  against 
the  Plaintiffs  and  in  favour  of  the  Defendants,  great  light  is 
thrown  upon  the  testator's  meaning  by  the  subsequent  part  of 
the  will.  He  clearly  intended  to  dispose  of  all  the  property  he 
had.  [His  Lordship  read  the  subsequent  part  of  the  will  and 
continued : — ] 

The  words  seem  to  me  to  shew  clearly,  in  aid  of  the  construc- 
tion of  the  particular  devise,  that  the  testator  intended  to  dispose 
of  the  whole  of  his  real  estate. 

Then  my  third  ground  is  based  on  the  codicil,  which  seems  to 
me  to  be  in  favour  of  the  Plaintiffs  in  two  ways.  It  was  made  in 
1877,  long  after  the  testator  had  purchased  and  entered  into  the 
occupation  of  the  pink  land,  and  he  says  :  "  I  declare  this  to  be 
a  codicil  to  my  last  will,  dated  the  9th  day  of  April,  1873. 
Whereas  I  have  by  my  last  will  devised  and  bequeathed  my 
real  and  personal  estate  and  given  certain  powers  to  Frederick 
Child  and  Henry  Edward  Turner  as  trustees,  and  appointed  them 
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executors."  This  is,  in  my  opinion,  a  recital  that  the  testator 
has  by  his  will  devised  and  bequeathed  all  his  real  and  personal 
estate.  I  do  not  think  the  words  can  be  treated  as  equivalent 
to  "  some  of  my  real  and  personal  estate  "  ;  I  think  they  mean 
all,  and  they  aid  the  construction  of  the  will  itself. 

But,  then,  further,  we  come  to  the  final  words  of  the  codicil. 
After  the  recital  which  I  have  read,  the  testator  proceeds  to  revoke 
the  will  so  far  as  the  two  trustees  are  concerned,  and  to  substitute 
his  wife  Mary  and  his  two  sons  in  their  place,  and  he  proceeds : 
"  I  declare  that  my  said  will  shall  take  effect  in  the  same  manner 
as  if  the  names  of  the  said  Mary  Champion,  Caleb  Champion,  and 
Clement  Champion  had  been  originally  inserted  throughout  the 
said  will  instead  of  the  names  of  Frederich  Child  and  H.  E, 
Turner.  And  I  confirm  my  said  will  in  other  respects."  What 
is  the  effect  of  those  words  of  confirmation  ?  It  is  settled  by 
authority  that  the  effect  of  such  a  phrase  as  "  I  confirm  my 
will  in  other  respects  "  is  a  republication  of  the  will,  and  when, 
under  the  old  law,  a  testator  had  made  a  will  which  would 
merely  pass  the  property  he  had  at  the  date  of  it,  and  then  by  a 
codicil  he  confirmed  and  republished  his  will,  the  effect  was  to 
bring  down  the  date  of  the  will  to  the  date  of  the  codicil,  and  to 
make  the  devise  in  the  will  operate  in  the  same  way  in  which 
it  would  have  operated  if  the  words  of  the  will  had  been  con- 
tained in  the  codicil  of  later  date.  There  is  ample  authority  on 
this  point.  There  is,  first,  the  case  of  Bechford  v.  Parneeott  (1). 
Then  there  is  Barnes  v.  Croive  (2).  The  marginal  note  is  this  : 
"  A  codicil  duly  attested  to  pass  real  estate,  annexed  by  testator 
to  his  will  of  lands,  is  a  republication  of  the  will,  and  shall  pass 
after-purchased  lands,  though  not  mentioned."  The  reports  are 
quite  clear  on  the  point,  and  the  marginal  note  in  Brown  is 
perfectly  accurate.  Then  there  is  Yarnold  v.  Wallis  (3).  The 
marginal  note  is :  "  Lands  purchased  after  the  date  of  a  will  held 
to  pass  by  a  codicil  made  subsequently  to  their  purchase ;  the 
codicil  containing  no  expressions  limiting  the  effect  of  the  devise 
to  lands  comprised  in  the  will."  There  the  purchase  was  made 
after  the  will,  and  after  that  the  codicil  was  executed,  and  it  was 

(1)  Cro.  Eliz.  493.  (2)  1  Ves.  486  ;  4  Bro.  C.  C.  2. 

(3)  4  Y.  &  C.  Ex.  160. 
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"  to  be  taken  as  part  of  the  will " ;  and  the  testator  said  :  "  I  do 
hereby  give  and  empower  my  son  William  Yarnold,  when  in  the 
possession  of  the  estates  given  to  him  by  my  will,  to  charge  the 
same  or  any  part  thereof,"  with  a  jointure  for  his  wife.  It  was 
held  that  the  codicil  passed  the  after-acquired  property.  Lord 
Ahinger,  C.B.,  in  giving  judgment,  said  (1)  :  "  Now,  upon  the 
words  of  this  codicil,  it  is  said,  that  the  case  is  taken  out  of  the 
general  rule ;  that  a  codicil  duly  made  to  pass  a  testator's  real 
estates  amounts  to  a  republication  of  the  will,  so  as  to  make  the 
will  bear  date  with  the  codicil,  and  to  affect  all  the  lands  the 
testator  had  at  the  time  of  the  making  of  the  codicil.  That  such 
is  the  general  rule,  I  apprehend  there  is  no  doubt."  Then  he 
went  on  to  deal  with  the  argument  that  the  circumstances  were 
special,  and  he  applied  the  rule  which  I  have  mentioned. 

Then,  again,  there  is  Doe  v.  Walker  (2).  There  the  will  was 
made  in  February,  1837,  and  by  it  the  testator  devised  all  his 
lands  situate  in  the  parish  of  Great  Bowden  to  trustees,  on  certain 
trusts.  The  testator  made  a  codicil  in  1838,  and,  after  reciting 
the  devises  and  bequests  contained  in  his  will,  and  that  he  had 
since  determined  to  appoint  G,  an  additional  trustee  for  the  pur- 
poses in  his  will  mentioned,  he  gave  and  devised  all  his  mes- 
suages, lands,  &c.,  described  in  and  devised  by  his  will,  situate  at 
Great  Boivden,  &c.,  and  also  the  several  sums  of  money  therein 
mentioned,  to  C,  his  heirs,  executors,  &c.,  upon  the  trusts  in  the 
will  expressed  and  contained,  and  nominated  him  one  of  the 
executors  of  his  will,  and  directed  and  declared  that  his  will 
should  be  read  and  construed  in  the  same  manner,  and  should 
have  the  same  operation  and  effect,  as  if  G.  had  been  appointed 
a  trustee  and  executor  together  with  and  in  addition  to  the 
other  trustees,  and  in  all  other  respects  the  testator  ratified 
and  confirmed  his  will.  I  quote  this  case  because  there  the 
codicil  was  very  like  the  codicil  in  the  present  case,  and  it 
was  equally  limited  in  expression.  There  it  was  held  "  that 
the  will  was  republished  by  the  codicil,  and  passed  real  estates 
purchased  by  the  testator  after  the  date  of  the  will  and  of  the 
codicil." 

That  case  is  not  exactly  in  point,  because  the  will  was  executed 
(1)  4  Y.  &  C.  Ex.  164.  (2)  12  M.  &  W.  591. 


ICh. 


CHANCEEY  DIVISION. 


Ill 


before  and  the  codicil  after  the  date  of  the  Wills  Act ;  but  I  refer 
to  it  for  the  reason  which  I  have  mentioned,  that  the  codicil  was 
limited  in  its  effect  in  the  same  way  as  the  codicil  in  the  present 
case. 

By  these  cases  it  seems  to  me  perfectly  well  settled  that,  if 
there  were  nothing  else  in  favour  of  the  Plaintiffs,  the  codicil 
makes  the  will  take  effect  as  if  it  had  been  executed  at  the  date 
of  the  codicil ;  and  in  that  case  it  is  conceded,  and  there  can  be 
no  doubt,  that  the  land  coloured  pink  would  have  passed  under 
the  will. 

Then  what  has  happened  ?  A  mistake  as  to  the  effect  of  the 
will  has  been  made  apparently  by  two  persons ;  but  they  had  the 
will  before  them,  and,  having  made  this  mistake,  they  must  take 
the  consequences.  Three  trustees  are  appointed  by  the  codicil ; 
but  Clement  Champion  never  acted  or  proceeded  to  prove  the  will, 
until  after  the  pleadings  were  closed  and  the  action  had  been  set 
down  for  trial.  As  to  the  effect  of  that  I  do  not  now  express  any 
opinion.  Mrs.  Champion,  who  has  since  died,  and  the  Defendant 
Caleb  Champion  were  the  other  two  trustees ;  and  it  appears  from 
the  evidence  that  they  had  borrowed  a  sum  of  money  from  a 
person  named  Down,  and  they  wanted  to  pay  him  off.  I  do  not 
know  whether  the  debt  was  or  was  not  incurred  on  account  of  the 
testator's  estate,  and  I  have  no  present  means  of  ascertaining 
that;  but  they  wanted  the  money,  and  they  applied  to  the 
Defendant  Chapman  to  advance  it  to  them.  They  wanted  £60 
and  some  interest,  and  he  lent  them  £75,  and  he  took  security 
for  that  amount.  He  investigated  the  title,  and  he  came  to  the 
conclusion  that  the  two  pieces  of  pink  land  had  not  passed  by  the 
testator's  will.  Though  he  lent  the  money  to  Mrs.  Champion  and 
Caleh  Champion,  taking  a  covenant  from  them  for  repayment,  he 
took  a  security  upon  the  pink  land,  which,  as  he  has  told  me, 
and  no  doubt  correctly,  he,  on  investigation  of  the  title,  be- 
lieved to  belong  to  Caleh  Champion  as  the  testator's  heir-at-law ; 
and  the  deed  of  the  14th  of  July,  1885,  by  which  Caleh  Champion 
conveyed  the  property,  was  a  mortgage  by  him  to  Chapman  of 
property  which  the  parties  believed  to  belong  to  the  mortgagor 
as  heir-at-law  to  the  testator,  and  it  was  a  conveyance  by  him  of 
the  whole  property  "  as  beneficial  owner  "—that  is,  he  covenanted 
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for  title  to  the  whole  of  the  property.    It  has  been  suggested 
that  the  conveyance  "as  beneficial  owner"  had  the  effect  of 
passing  only  that  of  which  he  was,  in  fact,  beneficial  owner,  and 
not  of  that  which  was  vested  in  him  as  trustee,  and  that  it 
did  not  affect  the  legal  estate.    In  my  opinion,  that  is  not  the 
meaning  of  the  deed.    He,  as  beneficial  owner,  conveyed  the 
whole  land;  and  not  merely  that  part  of  it  in  which  he  was 
beneficially  interested.    The  language  is  totally  different  from 
that,  and  the  effect  of  it  is  clearly  to  convey  the  whole  estate  in 
consideration  of  the  sum  of  £75.    It  is  quite  true,  now  that  we 
know  the  real  facts,  that  Caleb  Champion  had  not  got  the  whole, 
and  that  he  could  not  vest  the  legal  estate  in  its  entirety  in 
Chapnan.  All  that  Chapman  took  was  such  legal  estate  as  could 
be  conveyed  (I  do  not  wish  to  prejudice  that  question)  by  one  of 
the  two  or  three  trustees,  as  the  case  might  be.    Then  after- 
wards Chapman,  being  thus  entitled,  desired  to  have  his  money 
paid.    As  the  mortgagee  of  the  rest  of  the  Orchard  Cottage  estate 
was  about  to  sell  the  green  land.  Chapman  thought,  and  no  doubt 
wisely,  that  this  would  be  a  very  good  opportunity  for  realizing 
his  security  by  the  sale  of  the  pink  land  with  the  green,  inas- 
much as  they  would  sell  far  better  together  than  separately. 
Steps  were,  therefore,  taken  for  the  sale,  and  the  whole  was 
sold  for  £900,  and  an  arrangement  was  made  under  which  £300 
was  taken  as  the  purchase-money  of  the  pink  land,  and  £600  as 
that  of  the  green  land.   That  £300  was  paid  to  Chapman,  who  was 
the  vendor  of  the  pink  land.    He  says  there  was  a  deduction  of 
£8  for  expenses,  to  which,  of  course,  he  was  entitled ;  but  I 
speak  of  £300  as  a  convenient  sum.    The  purchaser  investigated 
the  title.    It  was  proposed  at  one  time  that  the  trustees  of  the 
will  should  join  in  the  conveyance ;  but  that  was  waived,  and  they 
did  not  join,  and  Mr.  Chapman  alone  executed  the  conveyance  to 
the  purchaser,  and  the  £300  was  paid  to  him. 

Now,  according  to  the  construction  I  have  put  on  the  will,  the 
pink  land  belonged  beneficially  to  the  five  children  of  the  testa- 
tor, three  of  whom  are  the  Plaintiffs  in  the  action,  and  they 
asked  for  their  shares  of  the  £300.  Their  right  was  disputed, 
and  then  they  commenced  this  action,  in  which  they  ask  a  decla- 
ration that  the  £300  forms  part  of  the  testator's  estate.  Accord- 
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ing  to  my  view  of  the  construction  of  the  will,  the  £300  is  clearly  c.  A. 
the  proceeds  of  land  which  formed  part  of  the  testator's  estate.  i892 
Why  then  should  not  the  Plaintiffs  have  their  shares  of  the  '"^^ 
proceeds  of  sale  ?  It  is  true  that  the  sale  was  not  made  by  their  Champion. 
direction.  It  may  have  been  (and  it  is  said  that  it  was)  made  ^^^^^^ 
with  their  knowledge,  or  the  knowledge  of  some  of  them.  The  Champion 
contention  now  set  up  on  Mr.  Chapman  s  behalf  comes  to  this  :  J- 
"  I  have  nothing  to  do  with  the  Plaintiffs.  I  was  a  mortgagee 
having  £75  due  to  me.  If  I  luckily  sold  for  £300  the  estate 
which  I  had  no  right  to  sell,  let  the  persons  who  are  interested  in 
the  property  go  to  the  purchaser  and  get  the  estate  back  from 
him.  They  have  no  right  to  look  to  me  for  the  purchase-money." 
That,  I  think,  is  a  dishonest  contention.  The  result  of  it  would 
be  that,  although  only  £75  was  due  to  Chapman,  and  he  sold  the 
property  for  £300,  he  would  be  entitled  to  keep  the  surplus  and 
put  it  into  his  own  pocket.  No  doubt,  he  would  say  :  "  I  must 
account  for  the  surplus  to  the  testator's  heir-at-law,  or  the  trus- 
tee in  his  bankruptcy,  to  whom  the  property  sold  does  not  belong, 
and  the  persons  who  are  now  found  to  be  the  true  owners  of  the 
property  cannot  look  to  me  who  have  the  proceeds  of  its  sale  in 
my  hands  ;  but  they  must  look  to  the  purchaser,  who  has  already 
paid  the  full  price  of  the  property.  He  must  either  give  up  the 
property  without  getting  his  money  back,  or  he  must  pay  the 
whole  price  over  again."  In  my  opinion,  that  would  be  neither 
law  nor  equity  nor  justice.  The  sale  was  indeed  made  by  a 
person  who  was  not  authorized  to  sell  on  behalf  of  the  Plaintiffs  ; 
but  he  has,  in  fact,  sold  property  in  which  they  were  interested, 
and  they  have  a  right  to  adopt  his  act,  and  to  say  that  the  sale 
shall  be  treated  as  a  valid  sale.  By  so  doing  they  are  confirming 
the  purchaser's  title,  and  they  have  a  right  to  say  :  "  Although 
the  proceeds  of  the  sale  were  received  by  Mr,  Chapman,  they 
must  be  accounted  for  as  part  of  the  testator's  estate."  It  has 
been  suggested  that  Chapman  has  a  claim  first  for  the  £75,  and, 
secondly,  for  other  sums  which  he  has  advanced  to  Caleb  Cham- 
pion, But  he  does  not  say  that  he  advanced  those  other  sums  on 
security,  and  this  property  is  not  charged  by  the  heir-at-law 
beyond  the  £75.  As  regards  the  balance  beyond  the  £75, 
Chapman  has  no  claim  whatever  against  this  property.    If  he 
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0.  A.  has  a  claim  against  Caleb  Chamjoion  personally,  he  must  enforce 
1892      it  as  best  he  can. 

As  to  the  £75,  the  matter  stands  somewhat  differently.  There 
[  Champion,  is  nothing  to  shew  that  this  sum  was  borrowed  on  behalf  of  the 

Dudley     testator's  estate,  or  that  it  was  applied  in  satisfying  any  liabili- 
Champion.  ties  of  that  estate.    Frimd  facie  it  was  not,  because  the  mortgage 

North,  J.  is  by  the  heir-at-law  of  what  he  believed  to  be  his  own  property, 
to  secure  money  advanced  to  him  and  ilfary  Champion.  But 
matters  have  been  stated  (though  not  yet  proved)  which  make  it 
possible  that  the  money  was  borrowed  by  Mary  Champion  and 
Caleb  Champion  on  behalf  of  the  testator's  estate ;  and,  if  that 
should  turn  out  to  be  so,  then  I  think  that,  as  against  the 
testator's  estate,  and  particularly  as  against  these  proceeds  of 
sale,  Mr.  Chapman  would  be  entitled  to  a  charge  for  what  he 
advanced  up  to  the  amount  mentioned  in  the  deed,  that  is,  £75 
and  interest.  I  am  not  deciding  that  point  now;  but  in  de- 
claring, as  I  must  do,  that  the  £300  forms  part  of  the  testator's 
estate,  I  will  do  so  expressly  without  prejudice  to  any  claim 
which  Mr.  Chapman  may  be  able  to  establish  against  the  testa- 
tor's estate,  and  as  against  this  £300  in  particular,  in  respect 
of  his  advance.  I  do  not  see  that  I  can  do  anything  more  now. 
I  am  not  administering  the  testator's  estate.  Mr.  Chapman 
must  pay  the  money  into  Court,  and  I  will  take  care  that  it  is 
not  distributed  until  he  has  had  an  opportunity  of  shewing  that 
he  has  a  good  charge  against  it  in  respect  of  the  £75  and 
interest. 

The  following  is  an  abstract  of  the  judgment  as  drawn  up  by 
the  Eegistrar : — 

Declare  that  the  two  pieces  of  land  formed,  and  that  the  net  proceeds  of 
sale  thereof  form,  part  of  the  estate  of  the  testator.  Order  Defendant  Chapman^ 
within  one  month  after  service  of  judgment,  to  pay  into  Court  the  residue  of 
the  sum  of  £300,  after  deducting  £8  3s.  paid  for  auctioneer's  charges,  and  also 
his  taxed  costs  in  selling  as  mortgagee.  Order  a  proper  person  to  be  appointed 
a  new  trustee  of  the  testator's  will  in  lieu  of  the  son  Caleb.  Order  Defendant 
Chapman  to  pay  the  Plaintiffs'  taxed  costs  of  the  action.    Liberty  to  apply. 

W.  L.  C. 

C.  A.         From  this  judgment  the  Defendant  Chapman  appealed. 
The  appeal  was  heard  on  the  15th  of  November,  1892. 
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Briee,  Q.C.,  and  Bihton,  for  the  Appellant,  cited  FausseU  v. 
Carpenter  (1). 

CozensSardy,  Q.O.,  and  MacSwinney,  for  the  Plaintiffs. 
Briee,  in  reply. 

LlNDLEY,  L, J. : — 

This  case  does  not  present  much  difficulty.  The  testator  by 
his  will  devised  a  freehold  cottage  and  the  land  and  appurte- 
nances thereto  belonging,  which  he  described  as  "  now  in  my  own 
occupation,"  to  trustees  upon  certain  trusts.  After  the  date  of 
his  will  he  bought  two  other  fields  adjoining  the  cottage,  and 
then  he  made  a  codicil  shortly  before  his  death  by  which  he  sub- 
stituted other  trustees  for  those  named  in  his  will,  and  confirmed 
his  will  in  other  respects.  This  codicil  having  been  made  after 
the  purchase  of  the  two  fields,  what  is  its  effect  upon  the  devise 
contained  in  the  will  ?  In  my  opinion,  it  is  quite  clear  that  the 
two  fields,  which  as  well  as  the  cottage  were  in  his  own  occupa- 
tion when  he  made  the  codicil,  passed  to  the  trustees  together 
with  the  cottage  and  its  appurtenaijces.  This  was  the  first  point 
argued,  and  on  it  there  can  be  no  doubt. 

The  second  point  is  as  follows  :  It  appears  that  after  the  death 
of  the  testator,  the  testator's  widow  and  Galeh  Chamjnon,  who 
were  the  two  acting  executors  and  trustees,  borrowed  from  the 
Defendant  Chapman  £75  on  the  security  of  the  two  fields,  and 
Caleb  Champion,  who  was  the  heir-at-law  of  the  testator,  as  bene- 
ficial owner  conveyed  them  to  Chapman  by  way  of  mortgage  in 
the  usual  way.  What  is  the  effect  of  this  mortgage  on  the  trust 
estate  and  on  the  persons  beneficially  interested  in  it  ?  I  should 
say  that  it  had  no  effect  at  all,  subject  to  this,  that  if  the  mort- 
gagee can  prove  that  any  part  of  the  sum  of  £75  was  advanced 
for  the  benefit  of  the  trust  estate,  he  will  be  entitled  to  a  charge 
on  the  property  mortgaged  to  that  amount.  Chapman  claims 
through  Caleb  Champion,  who  committed  a  breach  of  trust,  and 
Chapman  was  a  party  to  that  breach  of  trust.  The  beneficiaries 
say,  "  What  right  had  the  trustees  to  mortgage  our  property  ?  " 

(1)  5  Bli.  N.  S.  75. 
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and  I  see  no  answer  to  that  question.  In  my  opinion  the  mort- 
gage, except  to  the  extent  I  have  mentioned,  is  utterly  worthless, 
and  the  property  'must  be  considered  as  free  from  the  mortgage. 
Chapman  has  sold  the  property,  and  the  rights  of  the  cestuis  que 
trust  to  the  purchase-money  is  the  same  as  to  the  land.  They 
do  not  wish  to  follow  the  land,  but  they  claim  the  purchase- 
Lindiey,  L.J.  mouey  ;  and  I  think  they  are  entitled  to  it,  subject  to  what  I  have 
said,  namely,  that  if  any  part  of  the  £75  was  advanced  for  the 
benefit  of  the  trust  estate,  the  mortgagee  will  be  entitled  to  that 
amount.  This  was  the  view  taken  by  Mr.  Justice  North,  and  I 
am  of  opinion  that  he  was  right.  The  appeal  must  therefore  be 
dismissed. 


BowEN,  and  A.  L.  Smith,  L.JJ.,  concurred. 
Solicitors :  Langhams ;  J.  J.  Chapman, 


M.  W. 


O.A.  KYAN  V,  MUTUAL  TONTINE  WESTMINSTER 

1892  CHAMBERS  ASSOCIATION. 

Nov^5.  ^  *  [-X890    K.  2334.] 

Specific  Performance — Injunction — Covenant  to  Employ  Servant  to  Perform 
Services — Contract,  Performance  of  wliicli  Court  cannot  Superintend  — 
Specific  Performance  of  part  of  Contract. 

The  lease  of  a  residential  flat,  in  a  block  of  buildings  let  in  flats  to 
several  tenants,  contained  a  covenant  by  wbich  it  was  agreed  and  declared 
by  and  between  the  parties  to  the  lease  that  the  premises  were  let  subject 
to  the  regulations  made  by  the  lessors  with  respect  to  (among  other  things) 
the  duties  of  the  resident  porter,  which  were  set  forth  in  a  schedule  thereto. 
These  regulations,  in  effect,  provided  that  the  block  of  buildings  should 
bo  in  charge  of  a  resident  porter,  appointed  by  the  lessors,  who  was  to  act 
as  the  servant  of  the  tenants  in  the  block,  to  be  constantly  in  attendance 
either  by  himself  or,  in  his  temporary  absence,  by  some  trustworthy 
assistant,  and  to  perform  certain  services  specified  by  the  regulations. 

The  lessors  appointed  to  the  situation  of  resident  porter  a  man  who  was 
by  avocation  a  cook.  He  for  the  most  part  employed  boys  and  charwomen 
to  perform  his  duties  as  porter,  and  absented  himself  from  the  premises 
every  weekday  for  several  hours  for  the  purpose  of  acting  as  chef  at  a 
neighbouring  club  : — • 

Held  (reversing  the  decision  of  A.  L,  Smith,  J.),  in  an  action  by  the 
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lessee  against  the  lessors  for  breacli  of  tlie  covenant,  that  the  Court  could  0.  A. 

not  grant  an  injunction  to  prevent  continuance  of  the  breach  of  the  ^gg^ 

covenant  or  order  specific  performance  of  it.  v^v^ 

i  Kyan 

Appeal  from  the  judgment  of  Mr.  Justice  A.  L.  Smith,  sitting  ^^-^^^^^ 

for  Mr.  Justice  Bomer  (1).  Tontine 

mi         I  •  11  •111.1  Westminster 

The  action  was  brought  upon  a  covenant  m  a  lease,  by  which  Chambers 

the  Defendants  demised  to  the  Plaintiff  for  twenty-one  years  a  ^^^^f^^'^^- 
residential  flat  in  a  building  known  as  Westminster  Chambers, 
which  was  let  in  flats  to  several  tenants.  The  covenant  sued 
upon  was  as  follows  :  "  It  is  hereby  agreed  and  declared  by  and 
between  the  parties  hereto  that  the  premises  hereinbefore  ex- 
pressed to  be  hereby  demised  are  taken  by  the  lessee  subject  to  the 
regulations  made  by  the  lessors  with  respect  to  the  duties  of  the 
resident  porter,  and  other  matters  for  the  general  convenience  of 
tenants.  These  regulations  are  set  forth  in  the  schedule  here- 
under written,  and  are  to  be  considered  as  forming  part  of  these 
presents.  The  lessors,  however,  reserve  to  themselves  the  right  of 
altering  and  modifying  the  regulations  (except  in  the  case  of  the 
present  lessee  as  to  the  supply  of  coal)  from  time  to  time  as  the 
convenience  of  the  tenants  or  other  special  circumstances  may 
render  desirable."  The  schedule  was,  so  far  as  material,  as 
follows  :  "  (1.)  The  property  of  the  lessors  is  divided  into  seven 
distinct  blocks,  each  having  an  entrance  into  Victoria  Street,  and 
the  rooms  in  each  block  are,  together  with  the  entrance  and 
staircase  belonging  to  it,  in  charge  of  a  resident  porter  appointed 
and  removable  by  the  lessors,  but  who  shall  be  and  act  as  the 
servant  of  the  tenants  of  the  several  rooms  in  the  block.  (3.) 
Tenants  have  the  right  to  the  general  services  of  the  porter 
resident  in  their  block  within  the  scope  of  his  general  duties,  as 
defined  by  rule  6.  (4.)  Tenants  have  the  right  to  the  special 
services  of  such  porter,  as  defined  by  rules  8,  9,  and  10.  (6.)  The 
general  duties  of  the  porter  which  the  tenants  are  entitled  to 
have  performed  for  them  free  of  extra  charge  are  as  follows : 
(a.)  To  be  constantly  in  attendance  in  the  section  of  the  building 
committed  to  his  charge,  either  by  himself  or,  in  his  temporary 
absence,  by  some  trustworthy  assistant,  (b.)  To  cleanse  every 
morning  before  9  o'clock  a.m.  the  general  stairs,  passages,  lifts, 
(1)  [1892]  1  Ch.  427. 
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Q  ^  and  entrances  attaclied  to  the  section,  and  to  attend  to  the  light- 
1892  extinguishing  of  the  gas  therein,    (c.)  To  receive  and 

deliver  to  the  several  tenants  all  letters,  parcels,  and  messages, 
V.        and  to  receive  the  keys  of  the  outer  doors  of  the  several  sets  of 
^(^TiNE    rooms  from  the  tenants  for  safe  custody,  on  their  leaving  for  the 
^Ch™be™  night.    (8.)  The  special  services  of  the  porter,  which  he  is  bound 
Association,  to  render  to  the  several  tenants,  if  required,  at  a  charge  of  Is.  6d. 

per  week  for  each  room,  comprise  the  cleaning  and  arrangement 
of  such  room,  and  the  lighting  of  the  several  fires  whenever 
required.  (9.)  Any  extra  services  required  of  the  porter  by  the 
tenants,  and  which  are  not  inconsistent  with  his  general  duties, 
are  to  be  the  subject  of  special  arrangement  between  them. 
(10.)  Any  services  rendered  by  the  porter  will  be  rendered  by 
him  as  the  servant  of  the  tenant,  and  for  which,  or  the  conse- 
quences v/hereof,  the  lessors  will  not  be  responsible." 

The  action  was  commenced  on  the  24th  of  December,  1890.  The 
statement  of  claim  alleged  that  since  the  date  of  the  lease  the 
Plaintiff  had  occupied  the  demised  premises  and  paid  his  rent  and 
performed  his  covenants,  but  that  the  Defendants  had  omitted  and 
refused  to  appoint  a  resident  porter  to  take  charge  of  the  block 
in  which  the  Plaintiff's  premises  were  situate,  to  be  and  act  as  the 
Plaintiff's  servant  according  to  the  regulations  in  the  schedule. 
The  Plaintiff  also  alleged  that  a  porter  had  been  appointed  by 
the  Defendants,  but  that  such  porter  was  not  constantly  in  attend- 
ance in  the  section  of  the  building  committed  to  his  charge, 
either  by  himself  or,  in  his  temporary  absence,  by  some  trust- 
worthy assistant,  and  that  such  porter  had  wilfully  and  persis- 
tently omitted  and  neglected  to  attend  on  the  Plaintiff  according 
to  the  said  regulations,  and  to  receive  and  deliver  to  the  Plaintiff 
all  letters,  parcels,  and  messages ;  and  that  such  porter  had  not 
been  available  when  required  for  the  Plaintiff  to  arrange  with 
him  for  any  extra  services  not  inconsistent  with  his  general 
duties.  The  Plaintiff  claimed — (1.)  an  injunction  against  the 
Defendants  to  restrain  them  from  employing  as  the  porter  in 
charge  of  the  said  block  any  person  who  is  not  resident  and 
constantly  in  attendance  therein,  and  able  and  willing  to  act 
as  the  servant  of  the  Plaintiff,  according  to  the  regulations  con- 
tained in  the  said  schedule ;  (2.)  specific  performance  of  the 
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agreement  to  appoint  a  resident  porter  in  charge  of  the  said  O.A. 

block ;  (3.)  £100  damages  for  breaches  of  convenant.  1892 

The  facts  proved  at  the  trial  with  regard  to  the  alleged  breach  ^g^^ 
of  covenant  were  as  follows :  The  Plaintiff  became  lessee  of  the 


V. 

Mutual 


flat  as  from  midsummer,  1889.    There  was  only  one  other  resi-  Tontine 

"Westminster 

dential  set  of  chambers  in  the  block  besides  that  of  the  Plaintiff;  Chambeks 
but  there  were  several  sets  of  business  chambers  in  such  block. 
In  1887  a  man  named  Benton  was  appointed  to  the  situation  of 
porter,  who,  with  his  wife,  resided  on  the  premises.  Benton  was 
by  avocation  a  cook,  and  at  that  time  was  acting  as  chef  at  a 
City  hotel  or  restaurant,  and  continued  so  to  act  till  July,  1889. 
From  November,  1890,  till  August,  1891,  he  had,  at  the  instance 
of  the  directors  of  the  Defendant  company,  been  employed  from 
11  A.M.  to  3  P.M.  on  weekdays  at  a  luncheon  club  at  3,  Victoria 
Street,  Westminster,  He  was  at  home  on  Sundays ;  but  on  that 
day  an  old  woman  usually  acted  for  him  in  his  duties  as  porter ; 
and  he  was  backwards  and  forwards  on  weekdays.  He  had  the 
assistance  of  a  lad  in  the  performance  of  his  duties,  who,  however, 
did  not  reside  on  the  premises.  It  was  proved  by  the  Plaintiff 
and  his  witnesses  that  Benton  rarely  acted  as  porter;  that  the 
door  was  occasionally  opened  by  his  wife,  or  niece,  or  by  a  char- 
woman, but  usually  by  a  boy  in  his  shirt-sleeves,  and  wearing  an 
apron  ;  and  that  boys  and  charwomen  were  the  persons  who  really 
performed  the  duties  assigned  by  the  regulations  to  the  porter. 

The  learned  Judge  gave  judgment  for  the  Plaintiff,  concluding 
in  these  terms  (1)  :  "  My  judgment,  is  that  the  Defendants  ap- 
point a  resident  male  porter  pursuant  to  the  covenant.  I  will 
grant  an  injunction,  or  decree  specific  performance  of  the  cove- 
nant, if  that  is  the  more  appropriate  course ;  and  in  case  it  is  held 
in  the  Court  of  Appeal  that  I  ought  not  to  have  done  so,  I  assess 
the  damages  down  to  date  of  action  brought  at  £25."  The  judg- 
ment of  the  Court  as  drawn  up  between  the  parties  was :  (1.)  The 
Court  doth  order  that  the  Defendants  be  restrained  from  employ- 
ing as  a  porter  in  charge  of  the  block  No.  7,  Victoria  Street,  any 
person  who  is  not  resident  and  constantly  in  attendance  therein, 
and  able  and  willing  to  act  as  the  servant  of  the  Plaintiff  accord- 
ing to  the  regulations  contained  or  referred  to  in  the  lease. 
(1)  [1892]  1  Ch.  433. 
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C.  A.  (2.)  The  Court  doth  declare  that  the  agreement  contained  or  re- 
1892  ferred  to  in  the  lease  to  appoint  a  resident  porter  in  charge  of 
^^j^  the  said  block,  ought  to  be  specifically  performed,  and  doth 
order  and  adjudge  the  same  accordingly. 


V. 

Mutual 
Tontine 

"Westminster 

Chambees      Chadwyck  Eealey,  Q.C.,  and  Swinfen  Eady,  for  the  Defen 
dants 


Association. 


^1' 


The  Defendants  admit  that  there  was  a  breach  of  contract  for 
which  they  are  liable  in  damages ;  but  they  contend  that  the 
case  is  not  one  in  which  either  an  injunction  or  specific  perform- 
ance can  be  given. 

This  is,  in  effect,  a  contract  for  personal  services.    It  is,  in 
substance,  a  contract  that  the  Plaintiff  shall  have  the  benefit  of 
the  performance  of  certain  services  by  the  porter.    It  is  a  well- 
established  rule  that  a  Court  of  Equity  will  not  interfere,  either 
by  way  of  injunction  or  by  decree  for  specific  performance,  to 
compel  performance  of  such  a  contract.    See  ^er  J essel,  M.K.,  in 
Bighj  V.  Connol  (1).   There  is  no  precedent  for  such  an  injunction 
as  has  been  gi^en  in  this  case.    This  is  not  the  case  of  a  breach 
of  a  negative  stipulation  in  a  contract  like  Lumley  v.  Wagner  (2). 
Any  failure  in  performance  of  his  duties  by  the  porter  during 
the  term  of  the  lease,  however  small,  would  be  a  breach  of  the 
order  of  the  Court,  and  would  subject  the  Defendants  to  attach- 
ment as  for  a  contempt.    The  cases  shew  that  the  Court  will  not 
order  the  specific  performance  of  contracts  the  execution  of 
which  would  require  such  supervision  as  the  Court  is  necessarily 
unable  to  give.    The  Court  cannot  undertake  to  supervise  the 
performance^  by  the  porter  of  liis  duties.    Suppose  the  Defend- 
ants appointed  a  porter,  and  took  from  him  an  agreement  in  I 
writing  to  perform  the  duties  specified  in  the  lease.    If  he  failed!  1 
to  do  so,  the  Defendants  could  not  obtain  an  order  for  specific!  \ 
performance  against  him.    The  Plaintiff  is  seeking  to  obtain] 
against  the  Defendants  an  order  to  appoint  a  resident  porter j . 
to  do  certain  duties  when  the  Defendants  could  not  obtairi 
from  the  Court  an  order  against  him  that  he  should  do  his  dutj 
when  appointed.    The  case  is  really  within  the  rule  which  pre 

(1)  14  Ch.  D.  482,  487.  (2)  1  D.  M,  &  G.  604. 
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rents  the  enforcement  of  contracts  for  personal  service  by  injunc-  0.  A. 

ion  or  decree  for  specific  performance.  1892 

Another  reason  against  granting  an  injunction  or  specific  Byan 
erformance  is,  that  there  is  an  adequate  remedy  by  action  for 


Mutual 


lamages.    The  case  of  Wolverhampton  and  Walsall  Bailway  Tontine 
r  T..7         ^  Westminster 

Uompany  v.  London  and  North  Western  Bailway  Company  (1),  Chambees 

ipon  which  reliance  was  placed  in  the  Court  below,  has  really  ^^^^l^^^^- 

10  analogy  to  the  present  case. 

I  [They  also  cited  Whitwood  Chemical  Company  v.  Hardman  (2)  ; 
hrett  V.  East  India  and  London  Shipping  Company  (3)  ;  Pickering 
k  Bishop  of  Ely  (4c).]  ^ 

j  Ealdane,  Q.C.,  and  Warrington,  for  the  Plaintiff : — 

11  It  is  not  a  question  of  enforcing  performance  of  a  oontract  for 
3ersonal  services  as  suggested.  The  Plaintiff  has  taken  a  lease 
)f  these  premises  for  twenty-one  years,  on  the  term  that  a  resident 
borter  should  be  engaged ;  and  the  Defendants  are  seeking  to 
■epudiate  that  term  altogether,  and  refuse  to  appoint  a  porter 
!uch  as  is  described  in  the  lease.  In  substance,  what  the  learned 
Tudge  ordered  in  the  Court  below  was  that  the  Defendants  should 
tppoint  a  resident  porter,  whose  duty  it  should  be  to  do  the 
,hings  mentioned  in  the  lease ;  and  there  is  no  objection  to  such 
in  order.  The  Court  is  not  asked  to  decree  performance  by  the 
3orter  of  the  services  mentioned  in  the  lease ;  and  whether  the 
Jourt  would  interfere  if,  after  a  proper  porter  had  been  appointed, 
le  did  not  perform  the  services  specified,  is  not  now  in  question. 
The  contract  is  severable.  It  is,  in  effect,  two  contracts,  or  a 
3ontract  for  two  separate  things.  There  is  an  agreement  to  ap- 
Doint  a  porter  to  perform  certain  services,  and  an  agreement  that 
when  appointed  he  shall  perform  them.  In  such  a  case,  the 
Dourt,  in  order  to  do  justice,  can  separate  the  two  parts  of  the 
contract,  and  compel  performance  of  the  agreement  to  appoint  a 
proper  porter :  Bighy  v.  Great  Western  Bailway  Company  (5). 
What  the  learned  Judge  in  the  Court  below  meant  to  do,  as 
appears  from  the  report,  was  to  compel  the  appointment  of  such 

I         (1)  Law  Eep.  16  Eq.  433.  (3)  2  H.  &  M.  401 

(2)  [1891]  2  Ch.  416.  (4)  2  Y.  &  C.  Ch.  249. 

(5)  15  L.  J.  (Ch.)  266. 
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0.  A.      a  porter  as  is  described  by  the  lease.    The  words  referring  to  his 
1892       duties  must  be  taken  as  merely  descriptive.    If  there  was  any 
error  of  form  in  the  judgment  as  drawn  up,  the  Defendants' 
Mutual    Proper  course  was  to  apply  to  the  Judge  for  a  variation  of  the 

Tontine    terms  of  the  order. 

"Westminster 

Chambers  '  Secondly,  this  case  comes  within  the  principle  of  the  cases,  in 
Association,  ^jjj^jj^^  ^]^q  Qourt  has,  by  injunction,  compelled  a  railway  company 
which  has  taken  land  on  condition  of  performing  certain  works 
to  do  such  works.  In  such  cases  Courts  of  Equity,  in  order  to  do 
justice  where  damages  would  have  been  an  inadequate  remedy, 
have  moulded  the  principles  on  which  they  act  to  meet  the  exi- 
gencies of  the  particular  case.  They  have  treated  these  cases  as 
exceptions  to  the  rule  that  the  Court  will  not  supervise  the  execu- 
tion of  works,  and  have  granted  injunctions,  which  indirectly  had 
the  effect  of  compelling  performance  of  the  contract:  see  per 
Lord  Eldon  in  Lane  v.  Newdigate  (1),  and  James,  Y.C.,  in  Wilson 
V.  Furness  Baihvay  Company  (2) ;  Storer  v.  Great  Western  Bail- 
way  Company  (3).  Here  the  Plaintiff  has  entered  on  premises 
for  residential  purposes  and  become  bound  by  the  lease  in  reli- 
ance on  the  agreement  that  a  porter  should  be  employed  to  perform 
certain  necessary  duties,  and  the  right  to  bring  successive  actions 
for  damages  for  breaches  of  the  agreement  is  not  practically  an 
adequate  remedy.  The  equitable  jurisdiction  of  the  Court  to 
compel  performance  of  a  contract  is,  after  all,  discretionary,  and 
ought  not  to  be  bound  by  absolutely  rigid  rules.  It  must 
depend  on  the  circumstances  of  the  case.  This  is  a  new  case, 
and  in  order  to  do  justice  the  Court  ought  to  treat  it  as 
an  exceptional  case,  like  the  railway  cases  which  have  been 
referred  to. 

LOED  ESHEK,  M.E. : — 

I  do  not  think  that  the  points  on  which  we  are  about  to 
decide  this  case  were  brought  so  fully  before  the  learned  Judge  j 
below  as  they  have  been  before  us.    It  seems  to  me  that  this  I 
case  comes  within  one  or  the  other,  according  to  the  point  i 
of  view  from  which  it  is  regarded,  of  two  well-recognised  rules  j 

(1)  10  Ves.  192.  (2)  Law  Eep.  9  Eq.  28. 

(3)  2  Y.  &  C.  Ch.  48. 
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of  Chancery  practice,  which  prevent  the  application  of  the      c,  A. 
remedy  by  compelling  specific  performance.    I  do  not  myself  1392 
put  this  case  as  coming  within  any  rule  as  to  contracts  to  ^^^^ 
perform  personal  services.    It  is  not  necessary  for  me  therefore  ^/j-^J"^^ 
to  express  any  opinion  as  to  such  a  rule.    The  contract  sought  Tontine 
to  be  enforced  here  is  not  a  contract  with  a  person  employed  as  \  chambers 
a  servant.    It  is  a  contract  between  a  person  who  has  to  employ  ,^ssociation. 
a  servant  and  a  person  for  whose  benefit  the  employment  of  LordEsher.M.E. 
such  servant  is  to  take  place.    It  is  a  contract  between  a  land- 
lord and  his  tenant,  by  which  the  former  undertakes  to  employ 
a  porter  to  perform  certain  services  for  the  benefit  of  the  latter. 
The  contract,  therefore,  is  not  merely  that  the  landlord  shall  ^ 
employ  a  porter,  but  that  he  shall  employ  a  porter  who  shall  do  1 
certain  specified  work  for  the  benefit  of  the  tenant.    That  is,  in 
my  opinion,  one  indivisible  contract.    The  performance  of  what  ^ 
is  suggested  to  be  the  first  part  of  the  contract,  viz.,  the  agree- 
ment to  employ  a  porter,  would  be  of  no  use  whatever  to  the 
tenant  unless  he  performed  the  services  specified.    The  right  of 
the  tenant  under  the  contract  is  really  an  entirety,  viz.,  to  have 
a  porter  employed  by  whom  these  services  shall  be  performed ; 
and  the  breach  of  the  contract  substantially  is  that  these  services 
were  not  performed.    The  contract  is  that  these  services  shall  be  ! 
performed  during  the  whole  term  of  the  tenancy ;  it  is  therefore 
a  long-continuing  contract,  to  be  performed  from  day  to  day, 
and  under  which  the  circumstances  of  non-performance  might 
vary  from  day  to  day.    I  apprehend,  therefore,  that  the  execution 
of  it  would  require  that  constant  superintendence  by  the  Court, 
which  the  Court  in  such  cases  has  always  declined  to  give. 
Therefore,  if  the  contract  is  regarded  as  a  whole,  there  is  good 
ground  for  saying  that  it  is  not  one  of  which  the  Court  could  1 
compel  specific  performance.    It  was  contended  that  the  Court 
could  grant  specific  performance  of  the  Defendants'  obligation  to 
appoint  a  porter.    But  then  the  case  is  brought  within  another 
rule,  viz.,  that,  when  the  Court  cannot  compel  specific  perform- ' 
ance  of  the  contract  as  a  whole,  it  will  not  interfere  to  compel ' 
specific  performance  of  part  of  a  contract.    That  clearly  appears  \ 
to  be  a  rule  of  Chancery  practice  on  the  subject.    Therefore,  if  it 


124 


CHANCEKY  DIVISION. 


[1893] 


C.  A.  is  urged  that  what  the  Judge  has  ordered  to  be  performed  is 

1892  merely  the  obligation  to  appoint  a  porter,  the  case  falls  within 

■^^^  that  rule,  and  on  that  ground  his  decision  must  be  reversed.  It 

Mutual  argued  that  the  case  of  Bigly  v.  Great  Western  Railway  Com- 

Tontine    pany  (1),  shewed  that  a  contract  such  as  this  might  be  severed, 

"Westminster 

Chambers  and  that  performance  of  part  of  it  could  be  enforced.  But  that 
Association.  what  the  case  appears  to  have  decided.    It  decided  that, 

LordEsher.M.K.  coutract  there  were  really  several  wholly  indepen- 

[dent  stipulations,  the  Court  could  grant  specific  performance  of 
one  of  them.  It  is  no  authority  for  the  proposition  that  the  Court 
can  separate  part  of  what  is  really  one  single  indivisible  contract 
and  grant  specific  performance  of  that  part.  Then  it  was  said 
that  this  case  fell  within  the  exception  which  has  been  estab- 
lished in  the  railway  cases.  That  is  admitted  to  be  an  exception 
grafted  upon  the  Chancery  jurisdiction  by  decisions,  in  which 
the  Court,  for  the  reasons  stated,  treated  cases  where  railway 
companies  had  taken  land  on  condition  of  doing  works  as  excep- 
tional, and  granted  specific  performance.  But  being  admittedly 
exceptions,  these  cases  do  not  do  away  with  the  general  rule,  which 
appears  to  be  applicable  to  the  case  before  us.  The  language 
used  by  James,  V.C.,  in  Wilson  v.  Furness  Bailway  Company  (2), 
was  cited  to  us  as  an  authority  to  shew  that  the  Court  ought  in 
this  case  to  grant  specific  performance.  That  language,  as 
applied  by  the  counsel  for  the  Defendants,  is  really  cited  as  an 
authority  for  the  proposition  that  the  Court  of  Chancery  will 
always,  regardless  of  any  rules,  do  what  the  justice  of  the  parti- 
cular case  requires.  But  the  answer  is  that  the  Court  of  Chancery 
has  never  acted  on  any  such  proposition.  Then  the  judgment  of 
Lord  Eldon  in  Lane  v.  Netvdigate  (3)  was  cited,  in  which  that 
learned  Judge  appears  on  that  occasion  to  have  deliberately  held 
that  the  Court  ought  to  do  indirectly  that  which  it  had  no 
power  to  do  directly.  That  is  a  doctrine  that  I,  for  one,  must 
decline  to  follow.  It  appears  to  me  that  the  appeal  must  be 
allowed,  and  the  judgment  for  the  Plaintiff  must  stand  only  for 
the  damages  found  by  the  learned  Judge. 

(1)  15  L.  J.  (Ch.)  266.  (2)  Law  Eep.  9  Eq.  28. 

(3)  10  Yes.  192. 
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Lopes,  L.J. : —  C.A. 

There  are  two  grounds  on  which  I  think  that  equity  would 
not  grant  such  relief  as  is  claimed  in  this  case.    The  first  i^^an 
of  those  grounds  is  this.     This,  in  my  opinion,  is  an  entire  Mutual 
covenant.    The  meaning  of  the  contract  appears  to  me  to  be  weSiSter 
that  the  lessors  will  employ  a  man  to  act  for  the  lessees  com-  ^^^^f^foN ' 

petent  to  perform  the  duties  of  a  porter,  who  shall  be  in  constant   

attendance,  and  whose  duties  during  his  occasional  absence  shall 
be  performed  by  an  efficient  substitute.  That  being  so,  the 
question  arises  whether  that  is  an  entire  contract,  or  one  that 
may  be  severed  into  two  parts ;  or,  perhaps,  I  should  rather  say, 
whether  it  is  one  contract  or  two?  It  was  argued  that  there 
were  two  contracts.  I  do  not  think  that  view  can  be  sustained. 
It  was  said  that  one  portion  of  the  contract  was  a  contract  to 
appoint  a  porter.  But  the  appointment  of  a  porter  by  itself  i 
would  be  utterly  useless.  What  benefit  would  that  be  to  the 
lessee  ?  What  was  contracted  for  was  not  the  mere  appointment  \ 
of  a  porter  who  might  be  useless,  but  the  employment  of  a  com- ' 
petent  porter  who  should  perform  the  specified  duties.  I  think  , 
that  it  is  an  entire  contract.  If  that  be  so,  it  is  clear  that  it  is 
such  a  contract  that,  in  order  to  give  effect  to  it  by  an  order  for 
specific  performance,  the  Court  would  have  to  watch  over  and 
supervise  its  execution.  But  it  is  a  recognised  rule  that  the 
Court  cannot  enforce  a  contract  by  compelling  specific  perform- 
ance, where  the  execution  of  the  contract  requires  such  watching 
over  and  supervision  by  the  Court.  It  is  another  rule  that  the 
Court  will  only  interfere  by  way  of  compelling  specific  perform- 
ance, where  it  can  give  specific  performance  of  the  contract  as ^ 
whole^  and  that  it  will  not  interfere  to  compel  specific  perform- 
ance of  part  of  an  entire  contract.  On  that  ground,  I  think  the 
remedy  asked  for  cannot  be  given.  Another  ground  on  which 
the  Plaintiff  fails,  in  my  opinion,  is  this.  The  Court  will  not 
compel  specific  performance  when  there  is  another  adequate  i 
remedy.  Here  there  is  such  a  remedy,  viz.,  by  compensation  in  * 
damages  for  breach  of  the  contract.  The  Judge  has  found  25Z. 
to  be  adequate  damages  in  respect  of  the  breach  of  the  contract 
up  to  the  time  of  action  brought.  But  there  does  not  appear  to 
be  anything  to  prevent  the  Plaintift  from  bringing  fresh  actions 
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C.  A.  for  future  breaches  of  the  covenant,  and  obtaining  in  this  way  an 
1892      adequate  remedy. 


Kyan 

V. 

Mutual 


Kay,  L.J.:— 


Tontine       J  affree.    This  remedy  by  specific  performance  was  invented, 

Westminster  ,  •i  n-i-         i  i 

Chambeks  and  has  been  cautiously  applied,  m  order  to  meet  cases  where 
Association.  ordinary  remedy  by  an  action  for  damages  is  not  an  ade- 
quate compensation  for  breach  of  contract.  The  jurisdiction 
to  compel  specific  performance  has  always  been  treated  as  dis- 
cretionary, and  confined  within  well-known  rules.  In  this  case 
the  Plaintiff  is  the  lessee  of  a  flat,  which  forms  portion  of  a  large 
building.  In  the  lease  is  a  covenant  to  the  effect  that  the 
premises  are  taken  by  the  lessee  subject  to  certain  regulations 
made  by  the  lessors  with  respect  to  the  duties  of  the  resident 
porter  and  other  matters,  which  are  set  out  in  a  schedule.  By 
the  schedule  it  is  stated  that  the  building  is  divided  into  blocks, 
and  the  rooms  in  each  block  are,  together  with  the  entrance  and 
staircase  belonging  to  it,  in  charge  of  a  resident  porter,  appointed 
and  removeable  by  the  lessors,  but  who  shall  be  and  act  as  the 
servant  of  the  tenants  of  the  several  rooms  in  the  block.  The 
tenants  are  to  have  the  right  to  the  general  services  of  the  porter 
resident  in  their  block  within  the  scope  of  his  general  duties,  as 
defined  by  rule  6.  They  are  also  to  have  the  right  to  the  special 
services  of  such  porter,  as  defined  by  rules  8,  9,  and  10.  The 
Plaintiff's  right  under  this  covenant  appears  to  me  to  be  to  have 
the  advantage  of  the  performance  of  the  specified  duties  by  the 
resident  porter.  In  this  case  a  man  was  appointed  as  porter,  and 
held  office ;  the  complaint  really  was  that  he  was  not  a  proper 
porter,  and  that  the  tenant  did  not  get  the  advantage  of  the 
services  stipulated  for  in  the  schedule;  that  he  was  not  con- 
stantly in  attendance  ;  but,  being  engaged  elsewhere,  was  not  on 
the  premises  as  much  as  he  should  be ;  and  that,  when  he  was 
there,  he  did  not  perform  his  duties  himself.  When  one  looks  at 
that  which  was  the  real  gravamen  of  the  action,  the  contention 
seems  rather  odd  that  we  ought  to  divide  the  contract  into  two 
parts— one  that  a  porter  should  be  appointed,  the  other  that  he 
should  perform  the  duties  specified.  The  lessors'  covenant  being 
in  substance  that  the  lessee  should  have  the  advantage  of  the 
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performance  of  certain  services  by  the  porter,  a  covenant  which  C.  A. 
I  cannot  conceive  to  be  divisible,  as  was  ingeniously  suggested,  1892 
the  Plaintiff's  claim  is  shaped  thus.     It  is  alleged  that  the 

lessee  took  possession  under  the  lease,  but  that  a  proper  porter  j^^^'^^j^ 

was  not  appointed,  and  the  lessee  does  not  get  the  advantage  of  Tontine 
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the  performance  of  the  porter's  duties.  He  therefore  asks  for  Chambers 
some  remedy  by  means  of  which  he  may  have  these  duties  per- 
formed.  That  is  really  the  nature  of  the  action.  But  now  it  is  ^^y^J- 
sought  to  overlook  that,  and  to  say  that,  though  a  contract  that 
the  lessee  shall  have  the  benefit  of  the  performance  by  the  porter 
of  his  duties  is  not  the  sort  of  contract  of  which  the  Plaintiff  can 
have  specific  performance,  yet  he  can  claim  to  have  the  contract 
performed  specifically  to  this  extent :  he  can  ask  the  Court  to 
compel  the  appointment  of  a  proper  porter,  though,  when  he  is 
appointed,  the  Court  is  not  asked  to  compel  performance  of  his 
duties.  As  I  have  said,  the  contract  is  really  a  single  contract 
— viz.,  that  the  Plaintiff  shall  have  the  advantage  of  performance 
by  the  porter  of  his  duties;  and  I  dissent  entirely  from  the 
notion  that  this  contract  can  be  divided  into  two  parts  in  the 
way  suggested,  and  the  Court  asked  to  grant  specific  perform- 
ance of  one  part,  but  not  of  the  other. 

There  are,  no  doubt,  certain  cases  where  a  contract  may  be 
treated  as  divisible  for  the  purpose  of  specific  performance. 
The  common  case  is  where  there  is  a  contract  like  that  in 
Lumley  v.  Wagner  (1) ;  in  which  case  the  contract  was  to  sing 
for  the  plaintiff,  and  also  not  to  sing  for  others.  The  Court 
says  in  such  cases,  though  we  cannot  enforce  performance  of 
the  contract  to  sing  for  a  particular  person,  and  so  cannot 
enforce  the  whole  contract ;  nevertheless,  there  being  the  in- 
dependent negative  stipulation  against  singing  for  others,  we 
can  enforce  that  by  injunction.  In  the  case  of  Lumley  v. 
Wagner f  the  Lord  Chancellor,  in  the  passage  which  I  cited 
in  Wliitwood  Chemical  Company  v.  Hardman  (2),  expressly  said 
that,  if  he  had  had  to  deal  with  the  affirmative  covenant  only, 
that  the  defendant  would  sing  for  the  plaintiff,  he  would  not  have 
granted  an  injunction.    That  is  one  exception  to  the  rule. 

There  is  another  exception  to  the  general  rules  as  to  specific 

(1)  1  D.  M.  &  G.  604.  (2)  [1891]  2  Ch.  416. 
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C.  A.  performance.     Ordinarily  the  Court  will  not  enforce  specific 

1892  performance  of  works,  such  as  building  works,  the  prosecution 

Eyan  of  which  the  Court  cannot  superintend ;  not  only  on  the  ground 

Mutual  ^^^^  damages  are  generally  in  such  cases  an  adequate  remedy, 

Tontine  q^qq      the  e:round  of  the  inability  of  the  Court  to  see  that 

Westminster  .  ^ 

Chambers   the  work  is  carried  out :  BlacJcett  v.  Bates  (1) ;  Powell  Duffryn 

  *  Steam  Coal  Company  v.  Taff  Vale  Bailway  Comjyany  (2).    An  ex- 

Kay^j.  ception  to  this  rule  has  been  established  in  cases  where  a  rail- 
way company  has  taken  lands  from  a  landowner  on  the  terms 
that  it  will  carry  out  certain  works.  In  those  cases,  because 
damages  are  not  an  adequate  remedy,  the  Court  has  gone  to  great 
lengths,  and  has  granted  specific  performance  of  the  definite 
works — they  must  be  definite  works — which  the  company  that  has 
taken  the  lands  has  'contracted  to  do.  This  case  does  not  come 
within  either  of  the  exceptions  to  which  I  have  alluded.  There- 
fore, for  the  reasons  stated  by  the  Master  of  the  KoUs,  this  case  is 
not  one  in  which  the  Court  could  compel  specific  performance. 

There  appears  to  me  to  be  also  another  reason  for  our  de- 
cision which  is  quite  sufficient.  At  the  time  when  the  action 
was  brought  there  had  been  a  breach  of  covenant.  The  learned 
Judge  found  no  difficulty  in  assessing  damages  for  breach  of  the 
contract  down  to  that  time.  Why  should  there  be  any  difficulty 
with  regard  to  future  breaches  of  contract?  I  have  heard  no 
sufficient  reason  adduced  in  the  argument.  If  for  the  breach  of 
contract  down  to  action  brought  adequate  compensation  may  be 
given  by  damages,  that  appears  to  me  to  be  a  reason  for  the  Court 
not  exercising  its  extraordinary  jurisdiction.  A  sufficient  reply  to 
this  argument  is  not  afforded  by  the  mere  fact  that  these  damages 
are  not  compensation  for  future  breaches  of  the  contract.  If  that 
were  sufficient,  I  cannot  conceive  of  any  case  of  a  continuing 
contract  where  specific  performance  might  not  be  granted.  For 
these  reasons  I  differ  respectfully  from  the  learned  Judge,  and 
think  that  nothing  but  a  judgment  for  the  damages  found  by 
him  should  be  given. 

Solicitor  for  Plaintiff:  E.  F.  M.  By  an. 
Solicitors  for  Defendants :  Trouihech  &  Barnes, 

(1)  Law  Kep.  1  Ch.  124.  (2)  Law  Rep.  9  Ch.  331. 
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InreBOOm.    FISHER      DOODY.   .  C  A. 

HIBBERT  V.  LLOYD.  i892 

STIRLING,J. 

[1889    H.    1418.]  ^,,,16; 

Aug,  9. 

Solicitor — Costs — Taxation — Mortgage — Solicitor  one  of  the  Mortgagees — Sale 

of  Mortgaged  Property  — Foreclosure  Action — Solicitor  Mortgagee's  Firm       ^'  ^' 
acting  for  Mortgagees. 

Held,  by  Stirling^  J.,  and  by  the  Court  of  Appeal,  that  a  solicitor  mort- 
gagee acting  as  solicitor  for  himself  and  his  co-mortgagee  cannot  charge 
any  profit  costs  against  the  mortgagor,  either  as  to  proceedings  in  an  action, 
or  business  done  out  of  Court. 

But  lieldj  by  Stirling,  J.,  that  in  principle  there  is  nothing  to  prevent  a 
partner  of  the  solicitor  mortgagee  from  receiving  remuneration  for  his 
trouble,  and  in  the  absence  of  any  agreement  that  the  solicitor  mortgagee 
is  not  to  share  in  the  profits  arising  from  the  transaction  in  question,  the 
proper  course  is  to  ascertain  what  the  profit  costs  are,  and  then  to  allow 
the  other  partner  the  same  share  in  them  as  he  is  entitled  to  in  the  general 
profits  of  the  partnership  business.    This  was  not  appealed  from. 

In  re  Donaldson  (1)  and  Cradock  v.  Piper  (2)  observed  upon. 

There  were  two  summonses  in  these  two  actions,  involving 
similar  questions,  and  they  were  ordered  to  come  on  together. 

In  the  action  of  In  re  Boody,  Fisher  v.  Bood.y,  the  material  facts 
were  as  follows  : — 

In  the  year  1858  George  Doody  borrowed  £1200  of  one  Liddle, 
on  the  security  of  a  legal  mortgage  of  real  estate,  created  by  an 
indenture  dated  the  30th  of  March,  1858.  In  1887  Liddle  gave 
notice  to  pay  off  the  debt,  and,  in  consequence  of  such  notice,  it 
was  arranged  that  the  mortgage  should  be  transferred  to  the 
Plaintiffs,  Henry  Fisher  and  John  Hodghins,  Soon  after  the 
transfer  George  Doody  died,  and  the  Plaintiffs  brought  a  creditor's 
action  for  administration  of  his  estate,  and  obtained  the  usual 
administration  judgment. 

On  the  30th  of  June,  1890,  an  order  was  made  for  the  sale 
of  the  mortgaged  property,  and  subsequently,  on  the  19th  of 
February,  1891,  a  further  order  was  made  directing  that  the  sale 
should  be  conducted  out  of  Court,  subject  to  a  reserved  price,  and 

(1)  27  Ch.  D.  544.  (2)  1  Mac.  &  G.  664. 
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C.  A.  the  auctioneer's  charges  being  approved  by  the  Judge,  and 
1892  directing  also  that  the  purchase-money  should  be  received  by 
In  re  the  Plaintiffs,  they  undertaking  to  pay  into  Court  the  balance  of 
purchase-money,  if  any,  after  payment  and  satisfaction  of  the 
sum  due  to  them  on  their  mortgage,  such  sum  to  be  certified. 

The  sale  took  place,  and  for  the  purpose  of  ascertaining  the 
balance  mentioned  in  the  order,  the  Plaintiffs  carried  in  for 
taxation  several  bills  of  costs,  and,  in  particular,  two  bills  of  costs 
due  to  Messrs.  Fisher  and  Hodges,  of  Newjoorf,  solicitors,  one  bill 
being  for  costs  alleged  to  have  been  incurred  on  the  occasion  of 
the  transfer  of  the  mortgage  to  the  Plaintiffs  in  1887,  the  other 
being  for  costs  alleged  to  have  been  incurred  in  carrying  into 
effect  the  sale  sanctioned  by  the  order  of  the  19th  of  February, 
1891. 

In  taxing  these  bills  the  Master  disallowed  all  costs  except 
costs  out  of  pocket,  on  the  ground  that  the  Plaintiff,  Henry 
Fisher,  one  of  the  mortgagees,  was  also  a  member  of  the  firm  of 
Fisher  and  Hodges  by  whom  the  costs  claimed  were  charged. 
It  appeared  from  an  affidavit,  which  was  filed  by  special  leave 
after  the  matter  was  before  the  Taxing  Master,  that  all  the 
business  charged  for  by  Messrs.  Fisher  and  Hodges  in  the  bills  in 
question  (with  the  exception  of  a  small  part  transacted  by  the 
Plaintiff  Henry  Fisher  as  steward  of  a  manor)  was  transacted 
solely  and  exclusively  by  Mr.  Edward  Hodges  (the  partner  of 
Henry  Fisher)  and  the  clerks  of  the  firm,  and  not  by  or  through 
Henry  Fisher  personally,  and  that  Henry  Fisher  acted  throughout 
simply  as  mortgagee  or  transferee  jointly  with  his  co-Plaintiff 
John  Hodghins. 

The  action  of  Hihhert  v.  Lloyd  was  a  foreclosure  action  in  which 
a  judgment  for  foreclosure  had  been  made.  The  Plaintiffs, 
Leicester  Hihhert  and  Thomas  Dolling  Bolton  were  mortgagees,  and 
on  taxing  their  costs  of  the  action  the  Master  disallowed  all 
profit  costs  on  the  ground  that  the  Plaintiffs  had  been  and  were 
represented  in  the  action  by  one  of  themselves — viz.,  Uiomas 
Dolling  Bolton,  who  was  a  solicitor. 

The  Plaintiffs  in  each  of  the  two  actions  of  In  re  Doody,  Fisher 
V.  Doody  and  Hihhert  v.  Lloyd,  took  out  summonses  to  review 
the  taxation,  which  summonses  were  adjourned  into  Court,  and 
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came  on  for  hearing  before  Mr.  Justice  Stirling  on  the  16th  of 
June,  1892. 

Hastings,  Q.C.,  and  Prior,  for  the  Plaintiffs  in  In  re  Doody, 
Fisher  v.  Boody  : — 

If  the  Plaintiff,  Mr.  Henry  Fisher,  had  not  been  a  member  of 
the  firm  by  whom  the  business  was  transacted  these  profit  costs 
would  unquestionably  have^  been  properly  charged,  and  the  evi- 
dence shews  that  practically  the  whole  of  the  business  charged 
for  was  transacted  by  his  partner. 

Frima  facie,  there  was  no  reason  why  the  firm  should  not  be 
employed,  and  although  if  Fisher  had  been  the  sole  mortgagee 
and  had  himself  acted,  he  could  not  consistently  with  the  autho- 
rities, have  charged  for  his  own  trouble  as  against  the  mortgagor, 
the  case  is  different  when  the  trouble  is  taken  by  his  partner. 
Why  should  not  the  partner  be  remunerated  for  his  trouble  ? 
HodgJcins  is  liable  to  the  firm  for  their  bill.  The  principles 
applicable  to  the  case  of  a  trustee-solicitor,  who  voluntarily 
undertakes  a  fiduciary  position  are  not  applicable  to  the  same 
extent  to  the  case  of  a  solicitor-mortgagee.  A  mortgagee  in  his 
character  of  mortgagee  is  not  a  trustee.  There  is  no  reason  in 
this  case  why  the  usual  course  should  not  be  adopted  ;  and,  on 
principle,  the  whole  of  the  costs  should  be  allowed  just  as  if  an 
entirely  independent  solicitor  had  been  employed.  In  In  re 
Donaldson  (1)  it  was  decided  that  where  one  of  a  body  of  mort- 
gagees is  a  solicitor  and  acts  as  such  in  enforcing  the  mortgage 
security,  he  is  entitled  to  charge  profit  costs  against  the  mort- 
gagor whether  the  mortgagees  are  trustees  or  not :  and  there 
is  nothing  in  the  current  of  authority  inconsistent  with  this  : 
In  re  Wallis  (2)  ;  Allen  v.  Jar  vis  (3)  ;  In  re  Park  (4)  ;  Cradoch  v. 
Piper  (5)  ;  In  re  Corsellis  (6) ;  Stone  v.  Lichorish  (7). 

Micldem,  for  the  Defendant  in  In  re  Boody,  Fisher  v.  Boody : — 

The  principle  applicable  to  the  profit  costs  of  a  solicitor  mort- 
gagee is  analogous  to  t^at  on  which  the  profit  costs  of  a  solicitor 


C.A. 

1892 
In  re 

DOODY. 

Fisher 

V. 

DOODT. 

HiBBERT 
V. 

Lloyd. 


(1)  27  Ch.  D.  544. 

(2)  25  Q.  B.  D.  176. 

(3)  Law  Eep.  4  Ch.  616. 


(4)  41  Ch.  D.  326. 

(5)  1  Mac.  &  G.  664. 

(6)  34  Ch.  D.  675. 


(7)  [1891]  2  Ch.  363. 
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C.  A.      trustee  are  dealt  with,  viz.,  that  he  cannot  receive  pay  for  his 
1892      own  trouble:  MaWiison  v.  Clarice  {V)  \  In  re  Taylor  (2);  In  re 
^j^Q      Boherts  (3) ;  In  re  Wallis  (4).    This  rule  applies  to  all  persons 
DooDY.     ^jjQ  hsLYe  fiduciary  duties  to  perform.    For  instance,  in  Matthison 
Fisher     ^  Clarice  it  was  held  that  where  a  mortgagee  with  a  power  of 
DooDY.     gg^jg  ^g^g    membcr  of  a  firm  of  auctioneers,  his  firm,  who  sold  for 
^.        him,  were  not  entitled  to  commission.    That,  accordingly,  is  the 
principle  which  should  be  applied  in  the  present  case.  It 
makes  no  difference  whether  the  mortgagee-solicitor  is  acting 
for  himself  alone,  or  for  himself  and  a  co-mortgagee :    Field  v. 
HojoMns  (5) ;  Christophers  v.  White  (6).    In  re  Donaldson  (7)  is 
inconsistent  with  In  re  Wallis. 

[Stirling,  J.,  referred  to  Wyatt  v.  Cooh  (8).] 

Hastings,  Q.C.,  and  Methold,  for  the  Plaintiffs  in  Hihbert  v.     j  j 
Lloyd : — 

This  is  the  case  of  a  solicitor-mortgagee  appearing  in  an 
action  on  behalf  of  himself  and  his  co-mortgagee.  Somebody 
must  have  appeared  for  them.  The  expenses  have  not  been 
increased  by  the  appearance  of  the  solicitor-mortgagee  instead 
of  another  solicitor  ;  and  the  principle  of  CradocJc  v.  Piper  (9) 
applies.  There  it  was  decided  that  where  a  solicitor  appears  on 
behalf  of  himself  and  a  co-trustee,  and  the  expense  has  not  been 
increased,  he  is  entitled  to  the  usual  costs. 

Challis,  for  the  Kev.  /.  F,  Sulivan,  one  of  the  Defendants  in 
Hihhert  v.  Lloyd : — 

Cases  which  relate  to  solicitor-trustees  are  of  no  authority  to 
decide  questions  relating  to  solicitor-mortgagees.  The  two 
branches  of  the  law  rest  upon  different  principles.  In  cases 
relating  to  trustees  the  ratio  decidendi  is,  that  a  trustee  must  not 
be  allowed  to  make  a  profit  out  of  the  trust,  because  he  would 
then  be  under  a  perpetual  temptation  to  administer  the  trust 
with  a  view  to  his  own  profit  instead  of  the  interest  of  his  cestui 

(1)  3  Drew.  3.  (5)  44  Ch.  D.  524. 

(2)  18  Beav.  165.  (6)  10  Beav.  523. 

(3)  43  Ch.  D.  52.  (7)  27  Ch.  D.  544. 

(4)  25  Q.  B.  D.  176.  (8)  W.  N.  (1868)  237. 

(0)  1  Mac.  &  G.  664. 
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que  trust.    In  cases  relating  to  mortgagees  the  ratio  decidendi  q  ^ 

is,  that  a  mortgagee  can  claim  an  allowance  only  upon  the  ground  jgg2 
that  he  has  paid  the  money ;  and,  therefore,  if  he  has  not  in  fact 

paid  the  money,  there  is  no  ground  upon  which  he  can  claim  it.  Doody. 

In  Sclater  v.  Cottam  (1)  it  is  expressly  stated  that  the  solicitor,  Fisher 

whose  costs  were  disallowed,  appeared  also  on  behalf  of  his  co-  Doody. 

mortgagee.    The  same  thing  is  stated  in  In  re  Taylor  (2),  which  Hibbert 

case  must  have  been  decided  upon  the  same  principle.    In  re  Lloyd. 
Donaldson  (3)  cannot  be  regarded  as  having  any  weight.  The 
case  is  treated  throughout  as  though  it  depended  upon  the  fact 
that  the  mortgage-money  was  trust  money ;  a  fact  that  was  quite 
irrelevant  to  the  question  at  issue. 

Birrelly  for  Mrs.  Thomasin,  another  Defendant  in  Hihhert  v. 
Lloyd, 

Hastings,  in  reply,  in  both  actions,  referred  to  National  Pro- 
vincial Bank  of  England  v.  Games  (4),  and  Clack  v.  Carlon  (5). 

1892.  Aug.  9.    Stirling,  J.  :— 

These  are  summonses  raising  some  questions  of  practical 
importance  as  to  the  taxation  of  costs  of  mortgagees  where  one 
of  them  happens  to  be  a  solicitor.  The  circumstances  which 
give  rise  to  the  dispute  are  of  common  occurrence,  and  one  would 
have  expected  to  find  the  law  well  settled,  but  no  authority  has 
been  found  which  precisely  governs  the  cases  which  I  have  now 
to  decide.  [His  Lordship  then  stated  the  facts  in  both  actions, 
and  continued : — ] 

In  argument  much  reference  was  made  to  the  analogies  pre- 
sented by  the  case  of  solicitor  trustees,  and  as  this  branch  of  the 
law  has  been  more  frequently  the  subject  of  reported  decisions,  it 
may  be  well  to  begin  by  considering  how  it  stands. 

The  general  principle  is  stated  clearly  by  Lord  Cranworth  in 
Broughton  v.  Broughton  (6).  At  p.  164:  of  the  report  he  said  : 
"  The  rule  applicable  to  the  subject  has  been  treated  at  the  Bar 
as  if  it  were  sufficiently  enunciated  by  saying,  that  a  trustee 

(1)  3  Jur.  (N.S.)  630.  (4)  31  Oh.  D.  582. 

(2)  18  Beav.  165.  (5)  7  Jur.  (N.S.)  441. 

(3)  27  Ch.  D.  544.  (6)  5  D.  M.  &  G.  160. 
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shall  not  be  able  to  make  a  profit  of  bis  trust,  but  that  is  not 
stating  it  so  widely  as  it  ought  to  be  stated.  The  rule  really  is, 
that  no  one  who  has  a  duty  to  perform  shall  place  himself  in  a 
situation  to  have  his  interests  conflicting  with  that  duty  ;  and  a 
case  for  the  application  of  the  rule  is  that  of  a  trustee  himself 
doing  acts  which  he  might  employ  others  to  perform,  and  taking 
payment  in  some  way  for  doing  them.  As  the  trustee  might 
make  the  payment  to  others,  this  Court  says  he  shall  not  make 
it  to  himself ;  and  it  says  the  same  in  the  case  of  agents,  where 
they  may  employ  others  under  them.  The  good  sense  of  the 
rule  is  obvious,  because  it  is  one  of  the  duties  of  a  trustee  to 
take  care  that  no  improper  charges  are  made  by  persons  em- 
ployed for  the  estate.  It  has  been  often  argued  that  a  sufficient 
check  is  afforded  by  the  power  of  taxing  the  charges,  but  the 
answer  to  this  is  that  that  check  is  not  enough,  and  the  creator 
of  the  trust  has  a  right  to  have  that,  and  also  the  check  of  the 
trustee.  The  result  therefore  is,  that  no  person  in  whom  fidu- 
ciary duties  are  vested  shall  make  a  profit  of  them  by  employing 
himself,  because  in  doing  this  he  cannot  perform  one  part  of 
his  trust,  namely,  that  of  seeing  that  no  improper  charges  are 
made.  The  general  rule  applies  to  a  solicitor  acting  as  a  trustee, 
and  the  only  question  is,  how  far  the  circumstances  of  the  present 
case  take  it  out  of  this  rule." 

It  therefore  follows  that,  as  a  general  rule,  neither  a  solicitor 
trustee  nor  a  firm  of  which  the  trustee  is  a  member  can  receive 
out  of  the  trust  estate  profit  costs  by  way  of  remuneration  for 
transacting  legal  business  in  connection  with  the  trust. 

To  this  general  rule  there  are  some  exceptions,  to  one  of  which 
I  may  refer  at  once.  It  was  decided  by  Lord  Eatherley,  when 
Vice-Chancellor,  in  Clack  v.  Carlon  (1),  that  a  solicitor  trustee 
may  employ  his  partner  to  act  as  solicitor  for  himself  and  his 
co-trustees  with  reference  to  the  trust  affairs,  and  may  pay  him 
the  usual  charges,  provided  that  it  has  been  expressly  agreed 
between  himself  and  his  partner  that  he  himself  shall  not  parti- 
cipate in  the  profits  or  derive  any  benefit  from  the  charges. 
Nothing  short  of  this  will  be  sufficient.  In  particular  it  was 
decided  in  Christophers  v.  White  (2),  that  the  general  rule  applies, 
(1)  7  Jur.  (N.S.)  441 ;  30  L.  J.  (Ch.)  639.  (2)  10  Beav.  523. 
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although  all  the  business  has  been  transacted  by  the  partners  of  c.  A. 
the  solicitor  trustee,  and  not  by  the  trustee  himself.  1892 

Now,  it  has  been  expressly  decided,  that,  under  some  circum- 
stances  and  to  some  extent,  solicitor  mortgagees  are  subject  to  Doody. 
the  same  rules  as  solicitor  trustees.    In  the  case  of  Matthison  v.  ^. 
Clarhe  (1),  decided  in  1854  by  Yice-Chancellor  Kindersley,  the  I^oodt. 
head-note  is  this :    "  A  mortgagee  with  power  of  sale,  was  a  -y. 
member  of  a  firm  of  auctioneers.    The  firm  sold  for  him.    Held,  I^loyd. 
they  were  not  entitled  to  their  commission."    And  the  Yice-    stirung,  j. 
Chancellor  said  (2)  :  "  It  is  a  well-established  rule  in  Equity, 
that  a  trustee  cannot,  as  against  his  cestui  que  trust,  make  any 
profit  out  of  the  execution  of  the  trusts  in  respect  of  the  appli- 
cation of  his  personal '^trouble."    The  same  principle  appears  to 
have  been  acted  on  by  Lord  Bomilly  in  the  case  of  In  re  Taylor  (3), 
to  which  I  shall  refer  hereafter. 

It  is  plain,  however,  that  the  Yice-Chancellor  did  not  consider 
that  the  law  as  to  solicitor  trustees  is  always  applicable  to  solicitor 
mortgagees  ;  for  he  says,  "  a  mortgagee,  in  his  mere  character  of 
mortgagee,  is  not  a  trustee  ;  "  and  it  is  next  to  be  inquired  what 
is  the  rule  which  governs  that  case.  It  is  to  be  found  in  the 
judgment  of  the  same  Yice-Chancellor  in  Sclater  v.  Cottam  (4), 
where  he  says  :  "  One  principle  is,  that  the  mortgagee  is  entitled, 
as  between  him  and  the  mortgagor,  to  have  taken  into  account,  on 
a  suit  to  redeem  him,  any  costs  which  he  has  incurred  in  pro- 
tecting his  title  to  the  mortgaged  property.  Another  principle 
is,  that  the  mortgagee,  though  he  may  be  entitled  to  certain 
expenses  properly  incurred  in  relation  to  the  mortgaged  property, 
as  the  expenses  of  employing  a  collector,  cannot  himself  charge 
for  his  own  trouble."  A  little  further  on  he  says  :  "  It  is  not  the 
same  as  the  case  of  a  trustee  being  allowed  his  costs ;  but  upon 
the  two  principles  put  together  I  think  he  is  entitled  to  what  he 
has  disbursed,  but  not  to  that  which  is  the  remuneration  for  his 
own  personal  trouble."  It  was  therefore  held  that  a  solicitor  mort- 
gagee who  had  defended  the  title  to  the  mortgaged  property  in 
two  actions,  in  one  of  which  he  acted  as  solicitor  for  himself  and 
co-mortgagee,  and  in  the  other  for  himself  alone,  was  entitled  to 

(1)  3  Drew.  3.  (3)  18  Beav.  165. 

(2)  Ibid.  4.  (4)  3  Jur.  (N.S.)  630 ;  5  W.  R.  744. 
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0.  A.      costs  out-of-pocket  only.    In  In  re  Boherfs  (1),  it  was  held  by 

1892       Lord  Justice  Kay,  on  the  like  principle,  that  a  solicitor  cannot 

charge  his  client  with  profit  costs  for  the  preparation  of  a  mort- 

DooDY.  gage  from  the  client  to  himself.  These  decisions,  and  the  prin- 
Fisher 

ciple  on  which  they  are  based,  were  approved  and  applied  by  the 
Court  of  Appeal  in  In  re  Wallis  (2). 

HiBBEET 

The  costs  relating  to  a  transfer  of  a  mortgage  appear  to  me  to 
fall,  not  within  the  decision  in  Matthison  v.  Clarke  (8),  but  within 
Stirling.  J,    ^^^^  Boherts;  and  if  Mr.  Fisher  had  been  sole  mort- 

gagee and  had  had  no  partner,  an  application  by  him  similar  to 
that  in  the  first  of  the  cases  before  me,  so  far  as  it  relates  to  the 
costs  of  the  transfer,  must  have  been  held  to  be  concluded  against 
the  applicants  on  authority.  It  is,  however,  contended  that  a  dis- 
tinction ought  to  be  made :  first,  because  he  is  only  one  of  two 
mortgagees ;  and,  secondly,  because  he  has  a  partner.  As  regards 
the  first  distinction,  I  think  that  both  on  principle  and  on 
authority  it  cannot  prevail.  The  principle  is  that  a  solicitor 
mortgagee  is  not  to  receive  remuneration  for  his  own  trouble,  and 
it  appears  to  me  that  it  can  make  no  difference  in  the  application 
of  that  principle  whether  the  trouble  is  taken  by  the  solicitor  on 
his  own  behalf  solely,  or  on  behalf  of  himself  jointly  with  some 
one  else.  Moreover,  the  point  is  'covered  by  the  decision  in 
Selaier  v.  Cottam  (4),  for  there  the  Vice-Chancellor  disallowed  the 
profit  costs  of  the  solicitor  in  an  action  in  which  he  appeared  for 
a  co-mortgagee  as  well  as  for  himself.  The  second  ground  of 
distinction  gives  rise  to  greater  difficulty.  The  rule,  it  is  said, 
being  simply  that  the  solicitor  mortgagee  is  not  entitled  to 
remuneration  for  his  own  trouble,  what  is  there  to  prevent  his 
partner  from  receiving  remuneration  for  his  trouble  ?  In  my 
opinion,  the  rule  does  not  prevent  the  partner  from  receiving 
remuneration,  but  the  question  immediately  arises,  what  is  the 
partner's  remuneration  to  be?  If  the  partners  enter  into  an 
agreement  that  the  mortgagee  solicitor  is  not  to  share  in  the 
profits  arising  from  the  transaction,  I  should  feel  free  to  hold  that 
the  usual  costs  were  to  be  allowed  in  full :  in  the  absence  of  such 
an  agreement  it  does  not  seem  clear  that  this  ought  to  be  done. 

(1)  43  Ch.  D.  52.  (3)  3  Drew.  3. 

(2)  25  Q.  B.  D.  176,  180.  (4)  3  Jur.  (N.S.)  630;  5  W.  K.  7' 
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To  make  the  point  more  simple,  I  shall  consider  a  case  into 
which  the  element  of  partnership  does  not  enter.  Assume  that  a 
mortgagee  solicitor  employs  another  solicitor,  with  whom  he  is 
not  in  partnership,  to  transact  the  legal  business  connected  with 
the  mortgage,  and  that  there  is  between  them  an  agreement,  such 
las  actually  existed  in  In  re  Taylor  (1),  that  the  work  shall  be 
done  on  agency  terms — that  is  to  say,  that  the  profit  costs  are  to 
jbe  shared  in  defined  proportions  between  the  two  solicitors. 
jCan  the  mortgagee  solicitor  retain  his  share  of  the  profit  costs 
against  the  mortgagor?  I  think  not.  The  rule  is  that  the 
imortgagee  solicitor  is  not  to  be  remunerated  for  his  own  trouble ; 
Y  fortiori,  he  cannot  be  allowed  remuneration  for  the  trouble  of 
some  one  else.  This  was  the  decision  of  Lord  Romilly  in  In  re 
\Taylor ;  but  it  is  right  to  say  that  the  costs  in  that  case  related 
to  sales  by  the  mortgagee  under  a  power  of  sale,  and  con- 
sequently they  fell  within  the  decision  of  Vice-Chancellor  Kin- 
dersley  in  Matthison  v.  Clarice  (2). 

Il  Now,  if  on  taking  the  partnership  accounts  between  Mr.  Fisher 
md  Mr.  Hodges,  it  turned  out  that  a  share  of  the  profit  costs  was 
illowed  to  Mr.  Fisher,  and  that  he  had  actually  got  the  benefit 
)f  that  share  in  account,  it  would  seem  to  me  that  he  could 
lot  retain  that  benefit  against  the  mortgagor.  On  the  other 
land,  if  the  account  shewed  that  the  solicitor  mortgagee  was 
ndebted  to  his  co-partner,  the  latter  ought  not  to  be  deprived 
)f  so  much  of  the  costs  as  was  required  to  be  applied  in  satisfac- 
ion  of  the  debt. 

To  make  the  taxation  depend  on  the  result  of  the  taking  of  a 
lartnership  account  would,  as  it  seems  to  me,  simply  be  to  intro- 
uce  a  rule  unworkable  in  practice  and  to  push  abstract  principle 
0  a  point  at  which  it  ceases  to  give  results  consistent  with  justice. 
i!wo  alternatives  only  appear  to  me  open,  either  to  allow  the  whole 
)f  the  costs  just  as  if  an  independent  solicitor  had  been  employed 
)r  else  to  allow  the  partner  the  same  share  of  the  profit  costs  in 
he  specific  matter  as  he  is  entitled  to  in  the  general  profits  of 
he  partnership  business.  If  the  former  course  is  adopted,  the 
jnortgagor  may  be  charged  with  a  greater  amount  of  costs  than 
le  ought  to  bear ;  if  the  latter,  there  is  some  danger  of  giving 
(1)  18  Beav.  165.  (2)  3  Drew.  3. 
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C.A.      the  mortgagee's  partner  less  than  his  due.    On  the  whole,  I 
1892       come  to  the  conclusion  that  the  latter  alternative  gives  a  nearer 
JvTre       approximation  to  what  would  be  required  by  a  strict  regard  to 
DooDY.     principle,  and  is  therefore  preferable ;  and  I  do  so  the  more 
FisHEE     readily  that  I  find  upon  inquiry  that,  although  there  is  no  estab- 
DooDY.     lished  practice  on  the  subject  in  the  Taxing  Master's  office,  this 

^.        view  has  actually  been  taken  and  acted  upon  there. 
Lloyd.  contended  that  the  point  had  been  decided  the  other 

Stirling,  J.    ^Q^j  Donaldson  (1),  and  a  close  examination  of  the 

report  does  appear  to  shew  that  Mr.  Donaldson,  the  mortgagee 
solicitor  in  that  case,  was  a  member  of  a  firm  of  Brown  and 
Donaldson.  There  is  no  allusion,  however,  to  this  fact  in  the 
argument  or  the  judgment,  and  some,  at  least,  of  the  observations 
in  the  judgment,  as  well  as  the  decision  itself,  seem  difficult  to 
reconcile  with  the  principles  laid  down  by  the  Court  of  Appeal 
in  the  subsequent  case  of  In  re  Wallis  (2),  by  which  I  am  bound. 
Under  these  circumstances,  I  cannot  regard  the  decision  in  In 
re  Donaldson  as  governing  the  case  of  In  re  Doody. 

I  now  return  to  the  consideration  of  the  rules  which  govern 
the  rights  of  solicitor  trustees.  An  exception  to  the  general  rule 
already  stated  was  established  by  the  case  of  CradocJc  v.  Pi]9er  (3), 
decided  in  1850  by  Lord  CoUenliam.  It  is  to  this  effect,  that 
where  a  solicitor  (or  his  firm)  appears  in  a  suit  or  action  on 
behalf  of  himself  and  a  co-trustee,  and  the  expense  has  not 
thereby  been  increased,  then  the  solicitor  (or  his  firm,  as  the  case 
may  be),  is  entitled  to  the  usual  costs. 

The  summons  in  Hihbert  v.  Lloijd  raises  the  question,  whether 
a  similar  exception  exists  in  the  case  of  solicitor  mortgagees. 
The  ground  of  Lord  Cottenham's  decision  appears  at  pp.  679-80 
of  the  report.  [His  Lordship  read  those  pages  in  the  report  of 
CradocJc  v.  Fiper,  and  continued : — ] 

The  rule  has  been  adversely  criticized  on  more  than  one 
occasion — as,  for  example,  by  Lord  Cranworth,  in  Brougliton  v. 
Broughton  (4),  but  it  has  been  acted  upon  ever  since.  It  was 
recently  considered  by  the  Court  of  Appeal  in  In  re  Corsellis  (5). 

(1)  27  Ch.  D.  544.  (3)  1  Mac.  &  G.  664. 

(2)  25  Q.  B.  D.  176.  (4)  5  D.  M.  &  a.  160. 

(5)  34  Ch.  D.  675.  , 
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DOODY. 

Fisher 

DoODY, 


In  that  case  Lord  Justice  Lindleij  said  (1)  :     I  am  not  one  of      C.  A. 
those  who  admire  the  decision  in  Cradoeh  v.  Piper  (2).    It  is  one  1892 
of  those  cases  which  are  anomalous,  but  which  have  laid  down 
a  certain  rule,  and  that  rule  has  been  acted  upon  by  everybody 
whom  it  concerns  for  so  long  a  time  that  we  cannot  and  ought 
not  to  vary  it.    It  was  a  rule  laid  down  by  Lord  Cottenham  when 
Lord  Chancellor  in  1850,  and  it  has  been  acted  on  ever  since  by  v. 
jthe  Taxing  Masters,  and  therefore  we  must  accept  it ;  but  we  i^i^oyd. 
Imust  accept  it  as  an  anomalous  rule  applicable  to  the  case  to    Stirling,  j. 
which  it  applies,  and  which  ought  not  to  be  extended.  But 
although  we  ought  not  to  extend  the  rule,  it  will  not  do  to  fritter 
it  away."   And  Lord  Justice  Lopes  expressed  himself  to  the  same 
effect.    With  these  opinions,  if  I  may  be  allowed  to  say  so,  I 
desire  respectfully  to  express  my  concurrence. 

I  have  thought  it  right  to  inquire  whether  the  rule  established 
in  Cradoeh  v.  Piper  had  been  applied  to  solicitor  mortgagees  by 
'the  Taxing  Masters,  and  have  received  the  following  certificate 
from  the  senior  master,  Mr.  Buchley :  "  In  answer  to  your  Lord- 
ship's question,  I  beg  to  certify  that,  according  to  the  practice  of 
his  of&ce,  the  principle  of  Cradoeh  v.  Piper  is  not  applicable  to 
:he  costs  of  a  solicitor  mortgagee  acting  for  himself  and  his 
;o-mortgagees.  This  practice  is  founded  on  the  case  of  Selater 
V.  Cottam  (3),  which  decides  that  under  such  circumstances  the 
solicitor  is  entitled  to  costs  out  of  pocket  only — and  this  is 
jonfirmed  by  the  recent  cases  of  Stone  v.  Liehorish  (4),  and  In  re 

Now,  the  decision  of  Selater  v.  Cottam  is  in  point,  although  it 
loes  not  appear  that  Cradoeh  v.  Piper  was  called  to  the  Vice- 
chancellor's  attention.  Seeing,  however,  that  that  decision  was 
^iven  in  1857,  and  has  been  acted  on  uniformly  by  the  Taxing 
\Iasters,  and  that  the  rule  established  by  Cradoeh  v.  Piper  is  an 
momaly,  and  is  not  to  be  extended,  I  think  that  it  ought  not  to 
)e  applied  in  the  case  of  solicitor  mortgagees.  The  result  is  that, 
n  In  re  Boody,  Fisher  v.  Boody  the  summons  will  be  allowed  as 
egards  both  classes  of  items  which  I  have  mentioned,  and  the 

(1)  34  Ch.  D.  687.  (3)  3  Jur.  (N.S.)  630. 

(2)  1  Mac.  &  a.  664.  (4)  [1891]  2  Ch.  363. 

(5)  25  Q.  B.  D.  176. 
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0.  A.      matter  will  be  remitted  to  the  Taxing  Master  for  re-consideration ; 
1892      and,  of  course,  he  will  not  be  precluded  from  considering  whether. 
In  re      as  regards  the  items  relating  to  the  sale  of  the  mortgaged  pro- 
perty, the  decision  of  Kindersleij,  Y.C.,  in  MattUson  v.  Clarhe  (1) 
is  or  is  not  applicable.    Subject  to  that,  there  will  be  a  direction 
that  he  is  to  ascertain  the  amount  which  would  have  been  pro- 
perly chargeable  against  the  mortgagor  if  an  independent  soli- 
citor had  been  employed,  and  to  allow  the  same  proportion  of 
Stirling.  J.    ^1^^^  amount  as  Mr.  Eodges  is  entitled  to  in  respect  of  the  general 
profits  of  the  partnership  between  himself  and  Mx.  Fisher,  The 
costs  of  both  parties  of  the  summons  will  be  costs  in  the  action. 

In  Hihhert  v.  Lloyd  the  summons  will  be  dismissed  without 
costs. 

W.  W.  K. 

C.  A.         The  Plaintiffs  in  Hihhert  v.  Lloyd  appealed.    The  appeal  was 
heard  on  the  16th  of  November,  1892. 

Hastings,  Q.C,  and  Methold,  for  the  appeal : — 

As  Hihhert  employed  Bolton  as  his  solicitor  he  must  be  answer- 
able to  him  for  a  share  of  the  costs,  and  if  he  cannot  get  it  over 
he  must  pay  it  himself.  But  Hihhert  and  Bolton  are  trustees  of 
the  mortgage  money,  and  Cradoch  v.  Piper  (2)  settles  that  they 
could  clearly  get  the  costs  beyond  expenses  out  of  pocket  out  of 
the  trust  estate,  so  the  effect  of  the  decision  appealed  from  is  to 
throw  the  profit  costs  on  the  cestuis  que  trust  instead  of  on  the 
mortgagor.  The  certificate  furnished  to  Mr.  Justice  Stirling  from 
the  Taxing  Master's  ofSce  can  hardly  be  correct,  for  an  earlier 
bill  of  costs  which  we  brought  in  was  taxed  in  full  in  the  pre- 
sence of  the  opposing  parties.  We  rely  on  Cradoch  v.  Piper,  > 
which  cannot  in  principle  be  distinguished  from  the  present  I 
case.  Sclater  v.  Cottam  (3)  is  against  us,  but  Cradoch  v.  Piper 
was  not  cited.  In  re  Donaldson  (4)  raises  the  precise  point,  and 
is  in  our  favour,  and  shews  that  the  certificate  given  in  the  pre 
sent  case  does  not  correctly  represent  the  practice.  Some  of  the 
observations  in  the  judgment  may  go  too  far,  but  still  it  is  an 
authority. 

(1)  3  Drew.  8.  (3)  3  Jur.  (N.S.)  630 ;  5  W.  R.  744. 

(2)  1  Mac.  &  G.  664.  (4)  27  Ch.  D.  544. 
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Challis  and  Birrell,  for  the  Defendants,  were  not  called  upon. 

LiNDLEY,  L.J. : — 

This  case  raises  a  question  of  some  importance.    A  foreclosure 
decree  was  made  in  an  action  brought  by  two  mortgagees,  one 
of  whom,  being  a  solicitor,  acted  as  such  in  the  action  for  himself 
and  his  co-mortgagee.    It  is  conceded  that  he  is  entitled  to 
costs  out  of  pocket,  but  he  asks  also  for  his  profit  costs.    Is  he 
right  in  that  ?    I  will  begin  by  taking  the  simplest  case,  that  of 
a  solicitor  being  sole  mortgagee  and  acting  as  solicitor  on  his 
own  behalf.    What  costs  can  he  get  ?    Only  costs  out  of  pocket, 
not  because  he  is  a  trustee,  but  because  the  bargain  is  that  the 
mortgagor  may  redeem  on  payment  of  principal,  interest,  and 
costs,  i.e.,  costs  incurred  by  the  mortgagee,  which  do  not  include 
remuneration  for  his  own  personal  trouble.    We  arrive  then  in 
that  case  at  the  same  result  and  rule  as  in  the  case  of  a  trustee. 
Then  comes  a  more  complicated  question.  Does  the  rule  apply 
where  the  solicitor  acts  not  only  for  himself  but  also  for  his  co- 
mortgagee  ?    Unless  the  rule  applies,  one  of  the  mortgagees  will 
be  charging  against  the  mortgagor  a  remuneration  for  his  own 
personal  trouble,  and  this  ought  not  to  be  allowed.    There  is  no 
authority  in  favour  of  the  Appellants  except  In  re  Donaldson  (1), 
and  there  is  a  long  course  of  practice  against  them.    I  do  not 
think  that  the  practice  has  been  so  universal  as  I  had  supposed, 
but  no  doubt  in  many  cases  the  point  escaped  attention.  When, 
however,  attention  was  called  to  it,  as  in  Sclater  v.  Cottam  (2), 
the  rule  was  recognised.    In  re  Wallis  (3)  shews  that  the  prin- 
ciple is  settled  that  a  mortgagee  cannot  charge  a  mortgagor  for 
his  own  personal  services  about  the  security.     As  to  In  re 
Donaldson,  it  goes  a  great  deal  too  far,  and  is  inconsistent 
with  the  decisions  in  Sclater  v.  Cottam  and  In  re  Wallis.    As  to 
Cradoch  v.  Fiper  (4),  Lord  CottenJiam  decided  that  where  two 
trustees  were  parties  to  a  litigation,  and  one  of  them,  being  a 
solicitor,  acted  for  both,  he  was  entitled  to  full  costs.    But  when 
we  look  at  the  judgment  we  find  that  his  Lordship  does  not 
meet  the  difficulty  arising  from  the  double  position  of  trustee 


(1)  27  Ch.  D.  544. 

(2)  3  Jur.  (N.S.)  630;  5  W.  K.  744. 
Vol.  I.  1893.  M 


(3)  25  Q.  B.  D.  176. 

(4)  1  Mac.  &  G.  664. 
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C.  A.      and  solicitor.    The  Courts  have  repeatedly  expressed  doubts  of 
1892       the  soundness  of  that  decision.    It  came  before  us  in  In  re  Cor- 
^J^g      sellis  (1) — we  did  not  overrule  it,  but  we  shewed  that  we  did  not 
DooDY.     approve  of  it.    It  stands,  but  it  does  not  cover  the  present  case. 
Fisher  thought  it  sound  in  principle  we  ought  to  extend  it  to 

DooDY.  ^g^ggg  which,  although  different,  fall  within  its  principle  ;  but 
the  better  opinion  being  that  the  decision  is  unsound  it  ought 
not  to  be  extended  to  any  case  not  coming  clearly  within  it. 


HiBBERT 
V. 

Lloyd 


BowEN,  L.J. : — 

I  agree.  I  cannot  follow  the  reasoning  in  CradocJc  v.  Piper  (2), 
and  do  not  think  that  it  ought  to  be  extended. 


A.  L.  Smith,  L.J. : — 

It  was  decided  in  In  re  Wallis  (3),  if  it  had  never  been  decided 
before,  that  a  solicitor  who  is  sole  mortgagee  cannot  get  profit 
costs.  Why  then  should  he  get  profit  costs  if  a  layman  is 
joined  with  him  ?  Eibbert,  who  is  joined  with  him,  is  not  liable 
to  him  for  any  part  of  the  costs,  so  the  hardship  suggested  by 
the  Appellants  does  not  arise.  CradocJc  v.  Piper,  being  a  case 
of  trustees,  does  not  govern  the  present  case,  and  I  agree  that  it 
ought  not  to  be  extended. 

Solicitors  in  In  re  Doody,  Fisher  v.  Boody :  Cope  &  Co., 
agents  for  Fisher  &  Hodges,  Newport,  Shropshire  ;  Sharpe,  ParTieVy 
Pritchard  &  Sharpe,  agents  for  Cave  &  Laycoch,  AUrincham. 

Solicitors  in  Hihhert  v.  Lloyd :  Bolton  &  Co. ;  Cheston  &  Sons. 

(1)  3i  Ch.  D.  675.  (2)  1  Mac.  &  G.  664. 

(3)  25  Q.  B.  D.  176. 

H.  C.  J. 
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In  re  McGEATH  (Infants).  c.a. 
[1891    M.  3494.] 

Oct.  31  ; 

Infant  —  Guardian  —  Hemoval  hy  Court  —  Religious  Education — Welfare  of    Nov.  1,11. 
Infant— Guardianship  of  Infants  Act,  1886  (49  &  50  Viet.  c.  27),  ss.  2,  3, 
6,  13. 


The  Court  has  jurisdiction  to  remove  a  guardian  of  infants  appointed  by 
their  mother  after  the  father's  death,  under  the  power  conferred  on  her 
by  the  Guardianship  of  Infants  Act,  1886,  if  it  is  satisfied  that  it  is  for  the 
benefit  of  the  infants  so  to  do. 

The  jurisdiction  of  the  Court  in  relation  to  infants  extends  to  infants 
who  are  not  wards  of  Court,  and  who  have  no  property ;  but  such  juris- 
diction is  limited  to  the  appointment  and  removal  of  guardians,  and  does 
not  extend  to  making  schemes  for  their  maintenance  or  education. 

A  journeyman  tailor,  who  was  a  Eoman  Catholic,  in  1876  married  a 
woman  who  was  a  Eoman  Catholic.  There  were  five  surviving  children  of  the 
marriage,  all  of  whom  were  baptized  as  Eoman  Catholics.  At  the  date  of 
the  hearing  of  the  appeal  they  were  aged  as  follows :  a  boy  aged  sixteen, 
three  girls  aged  respectively  fifteen,  thirteen,  eleven,  and  a  boy  aged  six. 
The  father  died  in  1888,  and  was  buried  as  a  Eoman  Catholic ;  but  during 
his  life  he  expressed  no  wish  as  to  the  religion  in  which  his  children  should 
be  brought  up,  and  appeared  indifferent  on  the  subject.  During  his  life  his 
children,  with  his  knowledge,  sometimes  attended  Eoman  Catholic  and 
sometimes  Protestant  schools.  The  eldest  boy,  with  his  father's  consent, 
was  sent  to  an  industrial  home  conducted  on  Protestant  principles.  He 
was  now  in  domestic  service,  and  professed  himself  a  Protestant.  The 
three  girls  were  principally  educated  at  Eoman  Catholic  schools.  After 
the  father's  death  a  benevolent  lady,  a  member  of  the  Church  of  England, 
gave  the  mother,  who  was  in  very  poor  circumstances,  regular  pecuniary 
assistance ;  and  in  November,  1889,  the  mother  executed  a  deed  under  the 
Guardianship  of  Infants  Act,  1886,  by  which  she  appointed  this  lady 
guardian  of  the  three  girls  and  the  youngest  boy.  Before  her  death  the 
mother  professed  herself  a  Protestant.  The  two  younger  girls  were  taken 
some  time  after  their  father's  death  from  the  Eoman  Catholic  school  at 
which  they  then  were,  and  all  three  girls  were  placed  by  the  lady  at  a 
Protestant  industrial  home ;  where  they  still  remained.  The  younger  boy 
lived  with  his  mother's  brother,  who  was  a  Eoman  Catholic,  and  attended 
first  a  board  school  and  afterwards  a  National  school. 

In  November,  1891,  an  aunt  of  the  father,  who  was  a  Eoman  Catholic, 
acting  as  next  friend  of  the  four  younger  children,  took  out  a  summons 
asking  that  the  guardian  might  be  removed  and  the  next  friend  and  a 
Eoman  Catholic  lady  appointed  joint  guardians  of  the  children: — 

Held  (affirming  the  decision  of  North,  J.),  that,  having  regard  to  all  the 

ikf  2  1 


144  CHAi^CEKY  DIVISION.  [1893] 


C,  A.  circumstances,  it  would  not  be  for  the  welfare  of  the  children  that  the 

jgg2  guardian  should  be  removed,  and  that  no  direction  ought  to  be  given  as  to 

'—V—'  the  religious  education  of  the  children.    The  summons  was  accordingly 

iwre  dismissed. 
McGkath 

was  an  appeal  from  an  order  of  Mr.  Justice  North,  dis- 
missing a  summons  taken  out  by  Margaret  Maeauliffe,  as  next 
friend  of  four  infants,  under  the  Guardianship  of  Infants  Acf^ 
1886  and  the  Custody  of  Children  Act,  1891,  asking  that  the 
present  guardian,  Mrs.  Hannah  Scrimgeour,  might  be  removed^ 
and  that  a  Mrs.  Bagshawe  and  the  next  friend  might  be  appointed 
guardians  in  her  place,  or,  in  the  alternative,  that  they  might  be 
appointed  to  act  jointly  with  Mrs.  Scrimgeour,  upon  her  under- 
taking to  bring  up  the  infants  in  the  religion  of  their  deceased 
father  (1). 

The  facts  are  fully  set  forth  in  the  previous  report,  and  the 
following  short  statement  will  be  sufficient  for  the  purposes  of  the 
present  report. 

Both  the  parents  of  the  infants  were  dead,  and  were  both 
originally  Eoman  Catholics.  The  father  was  a  journeyman 
tailor.  They  had  five  children :  a  son,  who  was  born  a  few  weeks 
after  the  marriage,  and  the  four  children  who  were  the  subject 
of  the  present  application,  namely,  Mary  Margaret,  born  in 
February,  1877 ;  Elizabeth,  born  in  August,  1879 ;  Catherine, 
born  in  June,  1881,  and  Thomas  Michael,  born  in  1886.  All  the 
children  were  baptized  as  Eoman  Catholics.  The  eldest  boy  was 
brought  up  in  a  Church  of  England  school,  and  was  now  in 
domestic  service.  He  made  an  affidavit  saying  that  he  was  a 
Protestant,  and  intended  to  continue  in  that  religion. 

The  father  died  in  June,  1888 ;  he  was  attended  by  a  Eoman 
Catholic  priest  on  his  death-bed  and  was  buried  as  a  Eoman 
Catholic.  During  his  life  he  appeared  to  be  indifferent  to 
religion,  and  did  not  interfere  with  the  religious  education  of  his 
children,  nor  did  he  express  any  wish  as  to  the  religion  in  which 
they  should  be  brought  up,  or  appoint  any  guardian  for  them. 
After  his  death,  the  family  being  in  very  needy  circumstances, 
they  were  relieved  by  Mrs.  Scrimgeour,  who  was  a  Protestant,  and 
she  obtained  work  for  the  mother  and  assisted  the  family  with 
(1)  [1892]  2  Ch.  496. 
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pecuniary  relief  until  the  death,  of  the  mother,  which  happened      o.  A. 
in  July,  1891.    On  the  1st  of  Kovember,  1889,  the  mother  1392 
executed  a  deed  under  the  provisions  of  the  Guardianship  of 
Infants  Act,  1886,  appointing  Mrs.  Scrimgeour  guardian  of  the 

four  younger  children  after  her  death.  The  eldest  girl  had  been   

educated  partly  at  Eoman  Catholic  and  partly  at  Protestant 
schools ;  the  two  younger  girls  had  been  educated  at  a  Eoman 
Catholic  school,  though  they  sometimes  went  to  a  Protestant 
Sunday  school,  and  were,  at  the  time  of  their  father's  death,  at 
Nazareth  House,  a  Eoman  Catholic  institution.  After  their  father's 
death,  the  two  younger  girls  were  removed  from  Nazareth  Souse, 
and  they  and  their  elder  sister  were  sent  by  Mrs.  Scrimgeour  to  a 
Protestant  home  at  Stockwell,  where  they  are  still  residing.  The 
younger  boy  was  living  with  his  uncle  and  aunt,  Mr.  and  Mrs. 
Bwyer,  who  were  Eoman  Catholics,  and  Mrs.  Scrimgeour  paid 
them  for  his  maintenance.  He  attended  at  first,  a  board  school, 
and  latterly,  a  Kational  school.  No  charge  of  misconduct  of  any 
kind  was  made  against  Mrs.  Scrimgeour.  Under  these  circum- 
stances. North,  J.,  dismissed  the  summons,  being  of  opinion  that 
it  was  not  for  the  welfare  of  the  children  that  the  guardian  should 
be  removed,  and  refused  to  give  any  direction  as  to  the  religious 
education  of  the  children. 
The  next  friend  appealed  from  this  decision. 

Bighy,  S.G.,  >S'.  Eall,  Q.C.,  and  P.  Stohes,  for  the  Appellant, 
cited  In  re  Newhery  (1),  HatvJcsworth  v.  IlaivJcsworth  (2),  and  In  re 
Scanlan  (3). 

Cozens-Hardy,  Q.C.,  and  MicMem,  for  the  guardian,  referred  to 
In  re  Clarke  (4),  In  re  Nevin  (5),  and  Sfourton  v.  Stourton  (6). 

Bighy,  in  reply. 

1892.    Nov.  11.  LiNDLEY,  L.J.,  delivered  the  judgment  of  the 
Court  (Lindley,  Bowen,  and  A.      Smith,  L.J  J.)  as  follows : — 

This  is  an  appeal  from  the  refusal  of  Mr.  Justice  North  to 

(1)  Law  Eep.  1  Ch.  263.  (4)  21  Ch.  D.  817. 

(2)  Ibid.  6  Ch.  539.  (5)  [1891]  2  Ch.  299, 

(3)  40  Ch.  D.  200.  (6)  8  D.  M.  &  G.  760. 
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C.  A.  interfere  with  the  custody  or  education  of  three  girls  and  a  boy, 
1892  all  of  whom  are  infants,  aged  respectively  fifteen,  thirteen,  eleven 
jnre  six. 

(Inf\nt™       Their  father  and  mother  were  poor  people ;  they  were  both 

  Koman  Catholics,  and  they  are  both  dead.   The  mother  survived, 

and  by  a  deed  executed  by  her  in  November,  1889,  she  appointed 
a  Protestant  lady  of  means  guardian  of  the  children  in  question. 
This  lady  has  had  the  care  of  them  since  April,  1890 ;  she  supports 
them  out  of  her  own  resources,  and  has  brought  them  up  in  the 
Protestant  and  not  in  the  Koman  Catholic  religion.  An  aunt  of 
the  father,  who  is  a  Eoman  Catholic  and  in  poor  circumstances, 
thinks  this  ought  not  to  be.  A  kind  and  benevolent  Koman 
Catholic  lady  is  willing  to  take  care  of  the  children  and  to  bring 
them  up  in  the  Koman  Catholic  religion  if  they  are  entrusted  to 
her.  In  order  to  have  the  children  transferred  to  her  care,  or  at 
all  events  to  insure  their  education  in  the  Koman  Catholic  reli- 
gion, a  summons  was  taken  out  in  the  name  of  the  infants  by 
their  next  friend,  asking  for  the  removal  of  their  guardian  and 
for  the  appointment  of  the  Koman  Catholic  lady  and  the  next 
friend  as  their  guardians,  or,  in  the  alternative,  that  these  ladies 
might  be  appointed  co-guardians  with  the  present  guardian  upon 
the  lady  undertaking  to  bring  the  children  up  as  Koman 
Catholics.  Mr.  Justice  North  refused  to  interfere,  and  the 
infants  by  their  next  friend  have  appealed  from  his  decision. 

Before  proceeding  further  it  is  desirable  to  state  the  legal 
rights  of  the  parties  to  this  unfortunate  litigation.  The  eldest 
girl  is  fifteen.  She  does  not  desire  to  become  a  Koman  Catholic. 
She  soon  will  be  able  to  earn  her  own  living,  and  the  Appellant's 
counsel  saw  that  it  was  hopeless  to  try  and  induce  the  Court  to 
interfere  with  her.  The  three  youngest  children  have  no  pro- 
perty of  their  own,  and  their  only  right  is  to  be  supported  and 
educated  by  the  proper  poor  law  authorities  if  no  one  else  will 
provide  for  them.  Their  rights  as  regards  their  religious  educa- 
tion will  appear  presently  when  the  duty  of  their  guardian  and 
of  the  Court  towards  them  is  examined.  The  lady  who  is  their 
duly  appointed  guardian  has  the  right  to  their  custody  and  the 
right  to  support  and  educate  them,  in  what  particular  religion 
will  be  considered  hereafter.    The  other  parties  to  this  litigation 
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have  themselves  no  right  to  remove  them  from  the  custody  of      C.  A. 
their  legal  guardian ;  no  right  to  dictate  to  that  guardian  how  1892 
she  shall  clothe  them,  nor  how  she  shall  feed  them,  nor  what  she 
shall  have  them  taught.    Their  right  in  this  matter  is  precisely  ^^f^^^^ 

the  same  as  the  right  of  the  rest  of  Her  Majesty's  subjects,  and  is   

limited  to  informing  the  Court,  at  their  own  risk  as  to  costs,  of 
misconduct  on  the  part  of  the  legal  guardian  towards  her  wards. 

There  was  at  one  time  an  attempt  to  throw  some  doubt  upon 
the  jurisdiction  of  the  Court  of  Chancery  over  the  guardians  of 
children  who  had  no  property ;  but  all  doubt  on  this  point  was 
set  at  rest  by  Lord  Cottenham's  decision  in  In  re  Spence  (1),  and 
it  is  clear  that  the  old  Court  of  Chancery  had,  and  that  the  High 
Court  has,  jurisdiction  to  interfere  with  and  to  remove  a  guardian 
of  a  child  who  has  no  property  on  proof  of  misconduct  on  the 
part  of  the  guardian  towards  the  child,  or  upon  proof  that  it  is 
for  the  welfare  of  the  child  that  the  guardian  should  be  removed. 
But  it  is  obvious  that  the  jurisdiction  of  the  Court  is  very 
limited  in  such  a  case.  The  child  having  no  property  under  the 
control  of  the  Court,  the  Court  cannot  provide  any  scheme  for 
the  child's  maintenance  or  education.  All  that  the  Court  can  do 
is  to  remove  the  guardian  and  appoint  another,  if  another  can  be 
found,  to  take  care  of  the  child.  This  limited  jurisdiction  being 
however  established,  it  follows  that  the  exercise  of  such  jurisdic- 
tion can  be  invoked  on  behalf  of  any  child  by  any  one  who  is 
willing  to  come  forward  on  its  behalf  and  to  act  as  its  next  friend. 
The  jurisdiction  of  the  Court  over  guardians  of  children  without 
property  was  exercised  in  In  re  8canlan  (2),  and  was  recognised 
by  Mr.  Justice  North  in  his  judgment  in  this  case  and  is  not  open 
to  controversy.  But  it  cannot  be  too  generally  known  that  no 
next  friend,  no  relation,  no  kind  or  charitable  person,  no  co- 
religionist of  the  child,  no  priest  or  minister  of  any  religion  has 
in  the  case  now  supposed  any  right  whatever  beyond  the  right 
of  informing  the  Court  of  what  is  wrong,  and  asking  the  Court's 
assistance  on  behalf  of  the  infant. 

The  next  point  to  consider  is  the  duty  of  the  Court  towards  a 
penniless  child  under  the  care  of  a  legal  guardian  who  is  able 
and  willing  to  maintain  and  educate  the  child  at  his  own  expense. 
(1)  2  Ph.  247.  (2)  40  Ch.  D.  200. 
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C.A.  The  duty  of  the  Court  is,  in  our  judgment,  to  leave  the  child 

1892  alone,  unless  the  Court  is  satisfied  that  it  is  for  the  welfare  of  the 

"l^e  child  that  some  other  course  should  be  taken.    The  dominant 

cGeatii  -j^oxtex  for  the  consideration  of  the  Court  is  the  welfare  of  the 

JFANTS). 

  child.    But  the  welfare  of  a  child  is  not  to  be  measured  by 

money  only,  nor  by  physical  comfort  only.  The  word  welfare 
must  be  taken  in  its  widest  sense.  The  moral  and  religious 
welfare  of  the  child  must  be  considered  as  well  as  its  physical 
well-being.    Nor  can  the  ties  of  affection  be  disregarded. 

As  regards  religious  education  it  is  settled  law  that  the  wishes 
of  the  father  must  be  regarded  by  the  Court  and  must  be  enforced 
unless  there  is  some  strong  reason  for  disregarding  them.  The 
Guardianship  of  Infants  Act,  1886,  which  has  so  greatly  enlarged 
the  rights  of  mothers  after  their  husbands'  deaths,  has  not  changed 
the  law  in  this  respect.  This  was  decided  by  Mr.  Justice  Stirling 
in  In  re  Scanlan  (1),  and  is  unquestionable.  The  consequence  is 
that,  notwithstanding  that  Act,  a  widow  may  still  find  herself 
compelled  to  bring  up  her  child  in  a  religion  which  she  abhors. 

The  wishes  of  the  father  if  not  clearly  expressed  by  him  must 
be  inferred  from  his  conduct.  If  the  father  is  dead  it  will  be 
naturally  inferred  that  in  the  absence  of  evidence  to  the  contrary 
his  wish  was  that  the  children  should  be  brought  up  in  his  own 
religion  ;  that  is,  the  religion  which  he  professed.  This  inference 
is  one  which  the  Court  in  the  absence  of  evidence  to  the  contrary 
is  bound  to  draw,  and  is  practically  not  distinguishable  from  a 
rule  of  law  to  the  effect  that  an  infant  child  is  to  be  brought  up 
in  its  father's  religion  unless  it  can  be  shewn  to  be  for  the 
welfare  of  the  child  that  this  rule  should  be  departed  from,  or 
the  father  has  otherwise  directed. 

This  we  believe  to  be  the  true  state  of  the  law.  The  law  is 
not  so  rigid  as  to  compel  the  Court  to  order  children  to  be 
brought  up  in  the  religion  of  their  deceased  father,  regardless  of 
the  consequences  to  themselves.  This  point  was  carefully  con- 
sidered by  the  present  Lord  Justice  Kat/  in  In  re  Clarhe  (2),  and  | 
more  recently  by  this  Court  in  In  re  Nevin  (3).  Hawhsivorth  v. 
Hawhsworth  (4),  in  which  the  duty  of  a  guardian  to  bring  up  a 


(1)  40  Ch.  D.  200. 

(2)  21  Ch,  D.  817. 


(3)  [1891]  2  Ch.  299. 

(4)  Law  Rep.  6  Ch.  542. 
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child  in  its  father's  religion,  and  the  duty  of  the  Court  to  order  o.  A. 
this  to  be  done,  was  most  emphatically  asserted,  does  not  warrant  1892 
the  contention  that  there  are  no  exceptions  to  this  general  rule ;  'j^e 
and  the  Court  will  always  depart  from  the  rule  for  sufficient  ^^^^^^^f^™ 

reason.    The  welfare  of  the  infant  is  the  ultimate  guide  of  the   

Court:  see  Stourion  v.  Stoiirton  (1),  Andreivs  v.  Salt  (2),  and 
In  re  Agar  .Ellis  (3).  The  right  of  the  infant  in  this  respect  is 
the  co-relative  of  the  duty  of  its  guardian  and  of  the  Court. 

We  proceed  now  to  inquire  why  the  Court  should  interfere  iii 
this  particular  case  ?  The  question  may  be  put  in  another  form, 
viz.,  Is  it  for  the  welfare  of  the  three  youngest  children  that  the 
Court  should  take  steps  to  have  them  now  brought  up  in  the 
Koman  Catholic  religion  rather  than  in  the  Protestant  religion 
in  which  they  are  being  brought  up  by  their  legal  guardian  ? 
Or  again,  the  question  may  be  put  in  this  shape,  viz..  Is  it  the 
duty  of  the  Court  to  remove  the  present  guardian  unless  she 
will  undertake  to  bring  these  three  children  up  in  the  Koman 
Catholic  religion  ?  She  is  willing  to  give  this  undertaking 
rather  than  be  removed. 

As  regards  the  physical  comfort,  and  unsectarian  education  of 
the  children,  there  is  no  ground  whatever  for  the  interference  of 
the  Court.  The  whole  question  turns  on  their  religious  educa- 
tion. Does  their  welfare  demand  that  this  should  be  now 
changed  ?  This  Court,  judicially  administering  the  law,  cannot 
hold  one  religion  to  be  better  than  another.  The  law  does  not 
impose  upon  the  Court  the  duty  of  doing  more  than  to  order  a 
child  to  be  brought  up  in  its  father's  religion,  unless  there  are 
sufficient  reasons  for  doing  otherwise. 

Let  us  first  inquire  into  the  religious  views  of  the  father.  It 
is  plain  from  the  evidence  that  he  was  not  a  religious  man. 
He  did  not  attend  any  place  of  worship  himself.  His  children 
were  baptized  as  Eoman  Catholics  ;  but  in  his  lifetime  his  eldest 
son  was  educated  with  his  consent  by  Protestants.  The  girls 
attended  a  Eoman  Catholic  day  school,  but  on  Sundays  they 
frequently  went  to  a  Protestant  chapel  and  to  a  Protestant 
Sunday  school.    The  youngest  boy  was  at  home.    If  any  kind 

(1)  8  D.  M.  &  G.  760.  (2)  Law  Rep.  8  Ch.  622. 

(3)  10  Ch.  D.  49 ;  24  Ch.  D.  317. 
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0.  A.      and  charitable  person  had  in  the  father's  lifetime  offered  to 
1892       maintain  his  four  youngest  children  and  bring  them  up  as 
iJJ^g      Protestants,  we  are  convinced  that  he  would  gladly  have  assented 
^cGkath  arrangement.    In  this  respect  the  case  differs  widely  from 

  HaivJcsworth  v.  Hawhsworth  (1),  where  Lord  Justice  James  said 

"  There  is  not  the  slightest  trace  of  any  indifference  on  the  part 
of  the  father  to  the  religious  education  of  his  child.  There  is 
nothing  to  shew  that  he  would  have  acquiesced  in  the  child 
being  brought  up  a  Protestant  if  he  had  been  living."  Under 
the  circumstances  of  this  case,  to  rely  on  the  wishes  or  supposed 
wishes  of  the  father  as  a  ground  for  bringing  some  of  his  children 
up  in  the  Koman  [Catholic  religion  rather  than  in  any  other  is 
to  rely  on  a  rotten  reed.  Still  it  does  not  follow  that  his  religion 
is  to  be  disregarded.  Let  us  then  look  at  the  present  state  of 
affairs.  The  father  died  in  June,  1888,  a  Eoman  Catholic,  and 
was  buried  as  such.  At  his  death  the  eldest  girl  was  at  a  board 
school,  but  he  was  ill,  and  probably  did  not  know  it.  The  two 
other  girls  were  at  Nazareth  House,  which  is  a  Eoman  Catholic 
school.  After  the  father's  death  the  eldest  girl  appears  to  have 
been  sent  to  a  Roman  Catholic  school  on  week  days  and  to  a 
Protestant  fSunday  school ;  her  two  sisters  remained  at  Nazareth 
House  until  April,  1890,  when  they  came  home  to  see  their 
mother  who  was  very  ill.  Since  that  time  all  the  girls  and  the 
youngest  boy  have  been  brought  up  as  Protestants  by  their 
guardian  duly  appointed  by  their  mother  in  November,  1889. 
The  girls  have  been  brought  up  and  educated  at  an  institution 
which  has  become  to  them  a  home,  and  which  is  maintained  by 
the  lady  who  befriended  their  mother  until  she  died,  that  is,  until 
July,  1891.  The  eldest  girl,  who  is  now  fifteen,  wishes  to  remain 
where  she  is,  and  it  is  not  the  duty  of  the  Court  to  interfere  with 
her.  Under  these  circumstances,  is  it  for  the  benefit  of  the 
three  youngest  children,  two  girls  and  a  boy,  that  their  religious 
education  should  be  again  changed  ?  Is  it  for  their  welfare  that 
they  should  be  brought  up  in  a  different  religion  from  their 
eldest  brother  and  eldest  sister  ?  Would  such  a  change  be  in 
accordance  with  their  father's  wishes  ?  Our  answer  to  all  these 
questions  is,  No.  Their  mother's  wishes  are  not  relevant; 
(1)  Law  Eep.  6  Ch.  542. 
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although  it  is  very  painful  so  to  hold.    They  were  however      C.  A, 

clearly  expressed  in  her  lifetime  in  favour  of  the  present  Pro-  1892 

testant  guardian.    Is  the  Court  then  driven  by  any  rule  of  law  jj^g 

to  play  battledore  and  shuttlecock  with  these  children  and  with  JJcGrath 
^  (Infants).  ; 

their  religious  education  ?    Is  the  Court  bound  to  hold,  contrary   

to  its  own  inferences  from  the  facts  of  the  case,  that  it  is  for  the 
welfare  of  these  children  that  they  shall  be  taken  from  the  care 
of  the  lady  to  whom  they  were  entrusted  by  their  mother,  and 
by  whom  they  have  been  and  are  all  most  kindly  treated  ?  Our 
answer  again  is,  No.  Our  answer  would  be  precisely  the  same  if 
the  father  had  been  a  Protestant  and  the  guardian  a  Koman 
Catholic,  who  was  bringing  up  the  children  as  Eoman  Catholics. 
With  a  father  like  the  late  Mr.  McGrath,  and  with  like  indifference 
shewn  by  him,  it  would  be  for  the  true  welfare  of  the  children 
to  leave  them  alone. 

We  entirely  concur  in  the  observations  of  Lord  Justice  Mellish 
in  Haivksivorth  v.  Ilaivhsworth  (1)  where  he  says,  I  fear  that  we 
should  be  doing  much  mischief  if  we  were  to  hold  out  encourage- 
ment to  persons  to  think  that  if  they  get  hold  of  a  child  of 
tender  years  they  may,  by  educating  it  for  a  longer  or  shorter 
period  of  time  in  their  own  religion,  secure  that  the  child  shall 
be  educated  in  that  religion  instead  of  the  religion  of  the 
father."  But  where,  as  here,  the  father  is  proved  to  have  been 
indifferent  whether  his  children  were  brought  up  Protestants  or 
Koman  Catholics,  and  where  two  of  his  children  are  of  one  of 
those  religions  already,  and  the  others  are  being  brought  up  in 
the  same  religion,  it  is  not  for  their  welfare  that  they  should  be 
educated  in  the  other  religion.  This  very  case  illustrates  the 
mischief  which  may  arise  if  near  relations  differ  in  their  religious 
views.  This  unfortunate  litigation  is  due  to  the  fact  that  the 
father's  aunt  thinks  it  her  duty  to  see  that  his  children  shall  be 
brought  up  in  the  religion  in  which  she  thinks  he  ought  to  have 
brought  them  up,  although  he  was  indifferent  about  the  matter. 
Such  litigation  ought  clearly  to  be  discouraged. 

We  refrain  from  going  minutely  into  the  evidence ;  but  the 
whole  of  it  has  been  read  and  carefully  considered.    The  report  of 
the  case  in  the  Court  below  contains  a  full  and  accurate  statement 
(1)  Law  Rep.  6  Ch.  545. 
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of  the  facte  with  one  exception,  which  we  have  corrected.  The 
two  youngest  girls  were  at  Nazareth  House  after  their  father's 
death,  longer  than  Mr.  Justice  North  thought  they  had  been. 
But  notwithstanding  this  we  are  of  opinion  that  his  judgment  is 
correct,  and  that  this  appeal  should  be  dismissed  with  costs. 

Solicitors  :  Leathley  &  WiUes  ;  A.  E,  Pridham. 

M.  W. 


C.  A. 

1892 

In  re 
McGbath 
(Infants). 
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In  re  DE  TEISSIER'S  SETTLED  ESTATES. 
[1892    D.  886.] 

In  re  DE  TEISSIER'S  TRUSTS. 
DE  TEISSIER  v.  DE  TEISSIER. 

[1892    D.  885.] 

AjppUcation  of  '^Capital  Money ^'  —  Improvements — Mansion-house — Altera- 
tions ivith  a  vieiu  to  Letting  —  Behuilding''^ — Ite7ital"  of  Settled 
Land—Settled  Land  Act,  1882  (45tfc  46  Vict.  c.  38),  s.  22  suh-s.  5;  s.  25— 
Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  13  suh-ss.  iL,  iv. ;  s.  15— 
Repairs — Dry-rot — Salvage — Tenant  for  Life — Infant  Bemainderman  — 
Expenditure  of  Trust  Money — Jurisdiction. 

There  must  be  a  present  intention  to  let,  if  not  an  immediate  prospect 
I  of  letting,  before  the  expenditure  of  any  capital  money  will  be  authorized 
in  "  additions  to  or  alterations  in  buildings,"  under  sect.  13,  sub-sect,  ii.,  of 
the  Settled  Land  Act,  1890.  The  "  rebuilding  "  mentioned  in  sect.  13, 
sub-sect,  iv.,  will  not  include  structural  repairs,  however  extensive,  and 
in  calculating  the  "  annual  rental  of  the  settled  land,  for  the  purposes  of 
the  proviso  at  the  end  of  sect.  13,  sub-sect,  iv.,  income  derived  from 
capital  money  invested  should  be  included. 

A  testator  devised  his  real  estate  to  the  use  of  three  persons  successively 
for  life,  without  impeachment  of  waste,  with  remainders  over.  The  last 
tenant  for  life  was  an  infant.  He  also  bequeathed  his  residuary  personal 
estate  to  trustees,  upon  trusts  corresponding  with  the  limitations  of  his 
real  estate.  At  the  testator's  death  the  mansion-house  was  very  dila- 
pidated;  structural  alterations  and  repairs  were  alleged  to  be  abso- 
lutely necessary  to  make  the  house  habitable  for  the  present  tenant 
for  life,  who  proposed  to  occupy  it.  The  trustees,  with  the  consent  of  all 
the  tenants  for  life,  applied  for  leave  to  expend  part  of  the  residuary 
personal  estate  in  carrying  out  repairs,  necessary  for  the  preservation  of 
the  house,  on  the  ground  that  it  would  be  for  the  benefit  of  all  persons 
interested  in  the  estate : — 

Held,  that  there  was  no  jurisdiction  to  charge  the  interest  of  the  infant 
tenant  for  life  in  remainder  with  the  expenditure  proposed. 

In  re  Jackson  (I)  and  Coniuay  v.  Fenton  (2)  distinguished : 

Held,  also,  that  whether  the  Settled  Land  Acts  did  or  did  not  exclude 
or  fetter  the  general  jurisdiction  of  the  Court — as  to  which  no  opinion 
was  expressed — they  were  of  great  assistance  in  guiding  the  Court  to  a 
proper  conclusion  as  to  what  repairs  and  improvements  should  be  allowed. 


CHITTY,  J. 

1892 
Nov.  9,  10. 


(1)  21  Ch.  D.  786. 


(2)  40  Ch.  D.  512. 
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CHITTY,  J.         Admittedly  the  proposed  expenditure  was  not,  in  this  case,  within  the 
Settled  Land  Ads;  consequently,  on  this  ground  also,  the  application 
v„.-Y^  ought  to  be  refused. 

In  re  Hiblert  v.  Coohe  (1)  discussed  and  followed. 

De  Teissier's 
Settled  TT\ 

Estates.    XHESE  were  two  applications  for  the  purpose  of  authorizing 
In  re      the  expenditure  of  trust  money  in  rebuilding,  repairs,  and  im- 
"'^^'niusTs^^'^  provements ;  the  first  was  by  a  tenant  for  life  under  the  SettM 
De  Teissier  Land  Acts,  and  the  second  by  trustees  under  the  general  juris- 
De  Teissier,  cliction  of  the  Court ;  but  the  j  facts  and  circumstances,  under 

  which  the  application  was  made  in  each  case,  were  the  same, 

and  may  be  shortly  stated,  for  the  purposes  of  this  report,  as 
follows : — 

The  Kev.  the  Baron  Philip  Anioine  de  Teissier,  who  died  in 
April,  1891,  by  his  will  dated  the  30th  of  September,  1884, 
devised  his  freehold  estate,  called  the  Bourne  House  estate,  at 
East  Woodliay,  near  Newbury^  Hants,  and  all  other  his  freehold 
hereditaments,  to  the  use  of  his  brother,  General  Heyiry  Price  de 
Teissier,  and  his  assigns  during  his  life,  without  impeachment  of 
waste ;  with  remainder  to  the  use  of  his  nephew,  Captain  Henry 
de  Teissier,  and  his  assigns  during  his  life,  without  impeachment 
of  waste ;  with  remainder  to  his  first  son  (an  infant  born  in  the 
testator's  lifetime),  and  his  assigns  during  his  life,  without  im- 
peachment of  waste,  with  remainders  over ;  and  he  declared  that 
Bourne  House  was  to  be  deemed  the  principal  mansion-house. 
The  testator  also  bequeathed  his  residuary  personal  estate  upon 
trusts  corresponding  with  the  limitations  of  his  real  estate; 
and  this  residuary  estate,  amounting  to  about  £48,500,  had,  by 
an  order  of  the  12th  of  March,  1892,  made  in  the  matter  of  the 
same  estate.  Lane  v.  Be  Teissier  [1891  D.  2090],  been  directed 
to  be  treated  as  held  upon  the  same  trusts  as  if  it  were  capital 
money  arising  under  the  Settled  Land  Act,  1882. 

The  will  contained  a  power  of  sale  by  the  trustees,  with  the 
consent  of  the  tenant  for  life  for  the  time  being,  but  contained 
no  provisions  as  to  repairs. 

The  testator's  real  estate  consisted  solely  of  the  Bourne  House 
estate,  which  contained  some  thirty  and  a  half  acres  of  land, 
on  which  stood  the  mansion-house  known  as  Bourne  House, 

(1)  1  S.  &  S.  552. 
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tliree  cottages,  stables,  and  outbuildings :  the  estimated  annual  CHITTY,  j. 
value  of  this  was  given  as  £130,    The  income  derived  from  the  1892 
investments  of  the  residuary  personal  estate  was  £1459.  in  re 

The  mansion-house,  cottages,   and  outbuildings  were  in  a  "^sJ^tled^'^ 
dilapidated  condition  at  the  time  of  the  testator's  death,  and  it  Estates. 
appeared  that  the  repairs,  which  were  considered  necessary  by  the      In  re 
i  present  tenant  for  life  and  his  architect  and  surveyor,  consisted  ^^trus^tsI^^^ 
of  a  new  roof,  alterations  of  a  structural  nature,  amounting  in  De  Teissier 
some  cases  to  rebuilding,  consequent  upon  the  insecurity  of  the  de  Teissier. 
outside  walls  and  dry-rot ;  an  entire  rearrangement  of  the  drain-       "  " 
age,  which  was  deficient  and  unsanitary  ;  an  additional  outhouse, 
with  rooms  over  for  servants,  and  the  rebuilding  of  two  out  of 
the  three  cottages,  and  repairing  the  third.    The  house  was 
stated  to  be  uninhabitable  according  to  modern  ideas,  though 
the  testator  had  lived  in  it  till  his  death. 

The  present  tenant  for  life,  who  was  also  one  of  the  trustees, 
contemplated  occupying  Bourne  House  with  his  family,  if  possible, 
and,  after  conferring  with  his  co-trustees,  had  already  expended, 
Ijwith  their  knowledge  and  approbation,  a  sum  of  £930  in  repairs 
and  necessary  improvements,  and  it  was  proposed  to  spend  a 
further  sum  of  £900. 

No  scheme,  pursuant  to  the  Settled  Land  Act,  1882,  s.  26,  sub-s.  1, 
had  been  submitted  by  the  tenant  for  life  to  his  co-trustees, 
or  to  the  Court,  prior  to  the  expenditure  of  part  of  the  money  : 
but  it  was  alleged  that  all  the  trustees  were  well  aware  of  the 
facts,  that  the  proposed  works  were  considered  absolutely  neces- 
sary, and  that  the  tenant  for  life  had  given  the  requisite  instruc- 
tions to  the  architect  and  builders. 

The  tenant  for  life  took  out  the  first  summons,  under  the 
Settled  Land  Acts,  1882  to  1890,  making  his  co-trustees,  and  the 
ext  two  tenants  for  life  in  remainder,  Eespondents  ;  and  by  it 
e  asked  that  the  trustees  might  be  authorized  to  expend  the 
mount  necessary  for  repairs  and  further  improvements  out  of 
he  capital  money  now  invested  in  their  names. 

TJfjoTin,  for  the  tenant  for  life  : — 

Ko  scheme  has  been  submitted  to  the  trustees  for  approval 
before  the  improvements  were  begun ;  but  this  omission  is  now 
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CHITTY,  J.  provided  for  by  the  Settled  Land  Act,  1890,  s.  15.    There  is  a 
1892      question  as  to  whether  income  of  capital  money  invested  is  to 
be  included  in  calculating  the  "  annual  rental "  of  the  settled 
^S^TLED^'^  land,  within  the  proviso  at  the  end  of  sect.  13,  sub-sect,  iv.,  of  the 
Estates.    Act  of  1890.    By  sect.  22,  sub-sect.  5,  of  the  Act  of  1882,  capital 
In  re      money  is  for  all  purposes  of  disposition,  transmission,  and  de- 
^^Trust™^  ^  volution,  to  be  considered  land  ;  and  by  sub-sect.  6,  "  income  " 
De  Teissier  of  capital  money  invested  is  to  be  applied  in  the  same  way  as 
De  Teissier,  income  of  land.    Therefore,  income  of  capital  money  must  be 
included  in  arriving  at  the  amount  of  "annual  rental"  in 
sect.  13,  sub-sect.  iv. 

The  structural  repairs  necessary  to  make  this  mansion-house 
habitable  are  of  such  an  extensive  character  that  they  amount 
to  a  "  rebuilding  "  within  sect.  13,  sub-sect,  iv.,  in  which  case  the 
trustees  would  be  authorized  in  expending  up  to  nearly  £800 
in  "rebuilding." 

According  to  the  evidence,  this  house  is  uninhabitable.  Ko 
one  could  be  found  to  occupy  it  in  its  present  condition.  The 
improvements  proposed,  such  as  extra  servants'  rooms,  are  reason- 
ably necessary  and  proper  to  enable  the  same  to  be  let,  and 
sub-sect.  ii.  of  this  sect.  13  applies. 

[Chitty,  J. : — This  is  not  the  kind  of  case  that  sub-section  was 
intended  to  provide  for.  It  often  happens  that  trustees  have  on 
their  hands  an  old  house,  which  they  come  and  tell  me  they 
cannot  let  because  it  has  no  billiard-room,  or  is  without  certain 
conveniences,  which  all  tenants,  according  to  modern  ideas, 
would  insist  upon.  Additions  and  alterations  such  as  these  I 
usually  consider  proper,  and  allow  under  this  sub-sect.  ii. ;  but 
before  this  section  can  apply,  there  must  be  an  actual  letting  in 
contemplation.  In  the  present  case,  the  tenant  for  life  proposes 
to  occupy  the  house,  and  some  of  the  proposed  repairs  and  altera- 
tions are  already  done,  and  the  money  spent.] 

The  words  of  the  sub-section  are,  "  to  enable  the  same  to  be 
let."  There  is  nothing  said  about  any  immediate  intention  to 
let,  or  any  offer  by  a  tenant  to  take  if  repairs  are  done. 


Bramwell  Davis,  for  the  next  tenants  for  life  and  the  trustees, 
raised  no  objection  to  the  proposed  expenditure. 
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ChITTY,  J.:—  CHITTY.J. 

The  first  question  I  have  to  determine  is,  whether  the  income  ^^^2 
of  a  fund,  representing  the  residuary  personal  estate  of  this      In  re 
testator,  which  this  Court  has  already  declared  ought  to  be  ^SE™r'^ 
treated  as  held  upon  the  same  trusts  as  if  it  were  capital  money  Estates. 
arising  under  the  Settled  Land  Act,  is,  or  is  not,  to  be  included  in      -f"  're 

j  calculating  the  "  annual  rental  "  of  the  settled  land,  within  the  Tkusts. 
meaning  of  the  proviso  at  the  end  of  sect.  13,  sub-sect,  iv.,  of  the  Teissier 
Settled  Land  Act,  1890.    In  my  opinion,  this  income  ought  to  be  so  De  Teissier. 
included.    I  must  read  the  Settled  Land  Acts,  1882  and  1890,  as      "  " 
one  enactment,  and  turning  to  sect.  22,  sub-sect.  5,  of  the  Act 
of  1882, 1  find,  in  substance,  that  capital  money,  and  securities 
representing  the  same,  shall,  for  all  purposes  of  disposition,  be 
considered  as  land,  and  shall  be  held  for  the  same  persons  suc- 
cessively, for  the  same  estates  and  interests,  as  the  land  wherefrom 
the  money  arises  would,  if  not  disposed  of,  have  been  held  ;  and 
then,  by  sub-sect.  6,  the  income  of  any  investment  of  capital 
money  is  to  be  paid  or  applied  as  the  income  of  that  land,  if  not 
disposed  of,  would  have  been  payable  or  applicable  under  the 

j  settlement.  The  result  in  the  present  case  is,  that  the  tenant  for 
life  here  is  entitled  to  the  income  of  this  capital  money.  Now 
sect.  13,  sub-sect,  iv.,  of  the  Settled  Land  Act,  1890,  places  a  limit  on 
the  amount  that  may  be  expended  in  the  rebuilding  of  the  prin- 
cipal mansion-house  :  the  amount  is  not  to  exceed  one-half  of  the 
"  annual  rental."  This  sub-section  would  have  strange  results  if 
the  words  "  annual  rental "  are  to  be  read  as  including  only  rent 
of  land,  and  as  excluding  income  derived  from  capital  money 
invested.  That,  to  my  mind,  would  be  'a  narrow  and  erroneous 
construction,  as  I  cannot  suppose  that  the  Legislature  intended 
that  the  amount  to  be  applied  in  rebuilding  under  this  sub- 
section (iv.),  was  to  depend  on  the  accidental  circumstance, 
whether  the  settled  land,  or  a  portion  of  it,  was  at  the  particular 
moment  land  or  money.  Bearing  in  mind  the  scope  and  inten- 
tion and  general  provisions  of  these  Acts,  I  think  that  the 
reasonable  construction  to  be  put  on  these  words  "annual  rental " 
is,  that  the  expression  is  intended  to  apply  to  the  total  income  of 
all  the  settled  property,  land  as  well  as  capital  money  invested  ; 
[and  I  so  hold. 

Vol.  T.  1893.  N  1 
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OHITTY,  J.     Another  point  under  sub-sect.  iv.  of  the  13th  section  was, 
1892       whether  what  had  already  been  partially  done  to  this  mansion- 
jJTre      house  by  the  tenant  for  life,  and  what  was  proposed  to  be  done, 
^  Settled^'  '  were  improvements  within  this  sub-section.    Structural  altera- 
EsTATEs.    tions  and  repairs,  however  extensive,  do  not,  in  my  opinion. 
In  re      amount  to  a  "  rebuilding  "  of  the  principal  mansion-house.  It 
^^Tt^stT^  intended  that  alterations  and  improvements,  much  less 

De  Teissier  repairs,  should  be  paid  for ^  out  of  capital  money,  except  in  the 
De  Teissier,  special  instances  provided  for  by  the  [Acts.  I  observe  in  the 
■ —  improvements  "  added  by  the  Act  of  1890,  sect.  13,  that  sub- 
sect,  ii.  speaks  of  "  additions  to  or  alterations  "  in  buildings ; 
and  then  sub-sect.  iv.  deals  with  "  rebuilding,"  and  I  think  this 
last  sub-section  means  only  what  it  says,  and  must  be  construed 
strictly,  and  confined  to  the  actual  rebuilding  of  the  mansion- 
house.  Consequently  this  sub-section  has  no  application  to  the 
present  case,  at  any  rate,  on  the  facts  as  now  before  me,  which 
are  not  sufScient  for  me  to  hold  that  the  proposed  structural 
alterations  amount  to  a  rebuilding.  I  will,  however,  leave  this 
point  open  for  further  consideration  in  Chambers,  on  additional 
evidence,  if  any  there  be ;  and  if  the  tenant  for  life  can  shew 
that  any  of  these  proposed  works,  either  on  the  mansion-house, 
the  drainage,  or  the  cottages,  are  within  the  Settled  Land  Acts,  he 
will  be  at  liberty  to  do  so. 

Another  point  raised  was  the  construction  of  sub-sect.  ii.  of  this 
same  13th  section,  and  on  this  I  think  it  is  clear,  that  if  the 
tenant  for  life  is  residing  in  the  mansion-house,  or  contemplates 
residence  there,  as  this  tenant  does,  he  cannot  under  this  sub- 
section ask  for  capital  money  to  be  spent  in  making  any  additions 
to  or  alterations  in  the  buildings.  The  additions  or  alterations 
contemplated  must  be  reasonably  necessary  to  enable  the  house 
to  be  let ;  but  the  Legislature  did  not  intend  that  the  tenant  for 
life  should  be  able  to  come  to  the  Court  and  say :  "  I  do  not 
think  this  property  will  let  in  its  present  state  of  repair ;  let  me 
have  some  of  the  capital  money  to  make  the  necessary  additions  | 
and  improvements,"  otherwise  a  tenant  for  life  might  be  con- 
stantly coming  and  making  such  applications,  and  the  result 
would  be  that  the  capital  money  would  be  eaten  up  with  these 
frequent  repairs.   No  doubt  this  course  would  be  very  convenient 
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to  tenants  for  life ;  but  it  is  not  what  was  intended.    In  my  CHITTY,  J, 

opinion  there  must  be  a  present  intention  to  let,  if  not  an  1892 
immediate  prospect  of  letting,  before  any  application  under  this 

1 1  sub-sect.  ii.  can  be  properly  made.    With  this  expression  of  my  qettled^'^ 

opinion  on  the  questions  that  have  been  raised,  which  will  be  a  Estates. 

guide  for  my  Chief  Clerk,  the  matter  may  be  referred  back  to  In  re 

Chambers,  to  have  the  details  of  what  is  proposed  to  be  done  teusts. 

more  fully  considered.  De  Teissier 

V. 

X^£i  Teissier 

The  second  summons  by  the  trustees  of  the  will  was  then  -  

proceeded  with.  It  asked  that  the  trustees  might  be  at  liberty 
to  expend  a  sum  not  exceeding  £1900  out  of  moneys  in  their 
hands  representing  the  residuary  personal  estate  of  the  testator, 
in  repairing,  altering,  and  improving  Bourne  House. 

Ujpjohn,  for  the  trustees : — 

The  Court  has  power  under  its  general  jurisdiction  to  allow 
this  expenditure  to  be  made  out  of  the  trust  fund,  in  order  to 
preserve  this  house  from  going  to  ruin ;  it  is  a  case  of  salvage. 
We  ask  for  such  an  inquiry  as  was  directed  in  Conway  v. 
Fenton  (1),  in  which  case  the  Court  held  that  it  had  power  under 
its  general  jurisdiction  to  sanction  the  expenditure  of  trust 
money  on  repairs. 

[Chitty,  J. : — It  was  not  "  capital  money  under  the  Settled 
Land  Acts  "  that  was  expended  in  that  case  ;  how  can  that  case 
apply  to  this  case  where  expenditure  is  asked  for  out  of  capital 
mone)'-  ?] 

The  Court  has  power  under  its  general  jurisdiction  to  make 
my  payments  it  may  think  proper  out  of  capital  money :  In  re 
Ormrod's  Settled  Estate  (2)  ;  true,  part  of  the  money  has  already 
3een  expended;  but  that  need  make  no  difference:  Jesse  v. 
Lloyd  (3). 

[Chitty,  J. : — Can  the  Court  direct  capital  money  to  be 
expended  in  any  other  manner  than  that  pointed  out  by  the 
Settled  Land  Acts  ?] 

Yes,  by  way  of  salvage.    The  jurisdiction  conferred  on  the 

(1)  40  Ch.  D.  512,  518.  (2)  [1892]  2  Ch.  318. 

(3)  48  L.  T.  (N.S.)  656. 
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CHITTY,  J.  Court  under  the  Seitled  Land  Acts  is  an  additional  jurisdiction, 
1892  and  is  concurrent  with  its  original  or  general  jurisdiction :  Ivc 
^j^Q      re  Ilongliton  Estate  (1)  ;  In  re  Ormrod's  Settled  Estate  (2).  The 

De  Teissieu's  proposed  outlay  will  be  for  the  advantage  of  the  infant  remain- 
Estates,  derman,  and  may  be  authorized  on  the  ground  that  it  is  of 
In  re      advantage  to  the  trust  estate :   In  re  Household  (3),     [In  vi: 

^""trvST^'  Hotchhjs  (4)  was  also  referred  to.] 

De  Teissier      Another  case  where  this  jurisdiction  was  exercised  for  the 
De  Teissier,  benefit  of  an  infant's  property  was  In  re  Jackson  (5),  and  an 
inquiry,  as  directed  there,  as  to  absolutely  necessary  repairs, 
would  be  sufficient.    There  is  the  dry-rot  that  must  be  attended 
to  at  once. 

[Chitty,  J. : — But  not  at  the  expense  of  the  estate :  that  very 
point  was  decided  by  Hihhert  v.  CooJce  (6).]  [His  Lordship  also 
referred  to  Dent  v.  Dent  (7).] 

Bramivell  Davis,  for  the  next  tenant  for  life  and  the  infant 
tenant  for  life  : — 

Comvay  v.  Fenton  (8)  has  been  approved  of  and  followed  in 
In  re  Hurst  (9),  and  on  behalf  of  the  infant  I  support  this 
proposed  expenditure  as  being  for  the  benefit  of  all  concerned. 
It  is  for  the  benefit  of  the  infant  to  have  the  repairs  done  now 
rather  than  wait  till  he  comes  into  possession,  when  the  house 
may  be  in  ruins. 

[Chitty,  J.,  referred  to  Be  Sivansfon  (10).] 
Chitty,  J. : — 

The  main  object  of  this  summons  is  the  same  as  the  one 
under  the  Settled  Land  Acts,  which  I  have  already  disposed  of;  | 
the  application  now  made  by  the  trustees  is  addressed  to  what  is  I 
termed  the  general  jurisdiction  of  the  Court,  and,  as  counsel  have 
stated  it,  the  proposition  is  one  of  salvage — of  preserving  the 
inheritance.    I  quite  agree  with  what  has  been  said  by  other 

(1)  30  Ch.  D.  102.  (6)  1  S.  &  S.  552. 

(2)  [1892]  2  Ch.  318.  (7)  ^0  Beav.  363. 

(3)  27  Ch.  D.  553.  (8)  40  Ch.  D.  512,  518. 

(4)  32  Ch.  D.  408.  (9)  29  L.  R.  Ir.  219. 

(5)  21  Ch.  D.  786.  (10;  31  Sol.  J.  427. 
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Judges  with  regard  to  salvage ;  the  propositions  which  are  put  OHITTY,  J. 

forward  at  the  Bar  under  that  head  are  very  often  of  a  very  i892 

loose  character  indeed,  and  the  Court  has  to  examine  with  care  ^i^e 

to  see  whether  the  case  is  one  of  salvage  or  not.  De  Teissiee's 

°  ^  Settled 

The  present  case  starts  with  this  fact,  that  what  is  proposed  to  Estates. 

to  be  done  cannot  be  done  under  the  Settled  Land  Acts,     These      jn  re 
Acts,  as  is  well  known,  have  provided,  by  means  of  most  beneficial  "^^^u^gTs^^'^ 
enactments,  for  the  improvement  of  the  real  estate  as  a  whole,  de  Teissier 
and  in  the  long  list  of  improvements  that  are  to  be  found  in  Teissier. 

sect.  25  of  the  Act  of  1882,  and  sect.  13  of  the  Act  of  1890,  there   

are  many  which  the  old  Court  of  Chancery  had  no  jurisdiction 
whatever  to  say  might  be  done  at  the  expense  of  the  inheritance, 
i  But  now,  under  these  Acts,  many  things  can  be  done  by  tenants 
for  life,  for  the  benefit  of  the  estate,  at  the  expense  of  the  inherit- 
ance, some  of  which,  perhaps,  are  more  beneficial  to  those  who 
are  in  possession  than  to  those  who  come  after  them ;  a  liberal 
view  has  been  taken  by  the  Court  of  these  enactments,  and  a 
broad  principle  has  been  established,  which  has  operated  greatly 
to  the  advantage  of  landowners  in  general. 

[His  Lordship  then  stated  the  facts,  commenting  upon  the 
circumstances  that  the  testator  had  left  the  mansion-house  in  a 
very  dilapidated  condition,  had  made  no  provision  in  his  will  for 
repairs,  and  had  made  all  the  tenants  for  life  unimpeachable  for 
waste ;  and  having  referred  to  the  fact  that  the  trustees,  being 
under  no  liability  with  regard  to  the  repair  of  the  house  and  not 
having  the  legal  estate,  had  already  expended  £930  in  repairs, 
continued : — ] 

Is  this  a  case — assuming  that  the  Settled  Land  Acts  have  not 
regulated  the  disposition  of  capital  moneys  so  as  to  exclude  any 
other  disposition — in  which  under  any  settled  doctrine  of  a  Court 
of  Equity,  or  under  its  general  jurisdiction,  apart  from  statute, 
the  Court  can  apply  the  corpus  of  this  trust  fund  in  the  way  now 
proposed  ?  Salvage  has  been  pressed  upon  me :  I  cannot  see 
that  this  is  a  case  of  salvage.  I  could  understand  that  where  a 
Court  of  Equity  finds  that  a  property  has  been  condemned — say 
'as  a  dangerous  structure — by  a  local  authority,  and  there  are 
|:rustees  who  hold  this  property  in  trust  for  persons  in  succession, 
jind  the  trustees  come  to  the  Court  and  say,  "  This  property  has 
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CHITTY,  J.  been  condemned ;  the  trust  estate  will  be  put  to  expense ;  the 
1892       sanitary  authority  will  enter  and  do  the  work,  and  will  charge  us 
^J^g      with  the  cost ;  allow  us,  as  trustees,  for  the  benefit  of  all  con- 
"^^ETOLED^'^  cerned,  to  anticipate  the  sanitary  authority  and  do  the  work,  and 
Estates,    so  save  expense  ;  "  that  in  such  a  case  as  that,  the  Court  would 
Itire      authorize  the  work  necessary  to  protect  the  property,  because 
^^'SsT?^'  ^  there  would  be  a  legal  demand — a  vis  major — by  an  external 
De  Teissiek  authority.     But  in  the  present  instance  I  do  not  see  that  there 
De  Teissier,     any  case  of  salvage,  in  the  proper  sense  of  the  term. 

Then,  again,  the  tenant  for  life,  as  was  said  by  Sir  John  Leach, 
in  Hihhert  v.  Coohe  (1),  may  choose  to  occupy  the  mansion-house, 
as  this  tenant  for  life  apparently  intends  to  do  :  in  that  case  Sir 
John  Leach  had  the  very  point  of  dry-rot  before  him,  the  question 
being  whether  he  would  allow  the  expense  occasioned  by  that  to 
be  paid  for  out  of  the  testator's  estate  or  to  be  charged  upon  the 
real  estate ;  and  with  reference  to  expenditure  occasioned  or 
necessary  in  consequence  of  dry-rot,  he  refused  to  make  any  order, 
"  considering  that  it  was  an  expense  to  which  a  tenant  for  life 
choosing  to  occupy  a  mansion-house  must  submit."  That  is  to 
say,  the  tenant  for  life,  choosing  to  reside  there,  is  at  liberty,  out 
of  his  own  pocket  and  at  his  own  expense,  to  put  the  house  into 
the  condition  that  is  required  in  order  to  remove  that  which  was 
a  fatal  defect  in  the  house.  That  principle,  so  far  as  I  know,  has 
never  been  questioned.  Sir  John  Leach,  in  refusing  to  make 
that  order,  refused  to  consider  a  case  of  remedying  defects  caused 
by  dry-rot  to  be  one  of  salvage,  or  one  of  preserving  the  house 
for  the  benefit  of  those  entitled  to  the  inheritance.  JSTo  such 
argument  as  that  appears  to  have  been  addressed  to  him  ;  but  I 
refer  to  the  case  to  shew  how  any  such  argument  would  probably 
have  been  dealt  with ;  and  no  authority  has  been  produced  to 
me  in  support  of  the  proposition  contended  for  by  the  trustees, 
under  the  general  jurisdiction  of  the  Court. 

Then  the  case  was  put  in  another  way  by  counsel  who  argued 
for  the  infant,  the  third  tenant  for  life  in  remainder,  when  he 
suggested,  that  to  make  this  expenditure  now,  would  be  for  the 
benefit  of  all  concerned;  but,  as  I  endeavoured  to  point  out 
during  the  argument,  and  as  was  very  well  pointed  out  by  the 

(1)  1  S.  &  S.  552. 
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Master  of  the  Kolls  in  Ireland  in  the  case  of  In  re  Eurst  (1),  CHITTY/J. 
the  Court  does  not  possess  plenary  powers  over  the  real  estate  of  1892 
infants.    The  popular  notion  on  the  subject  is  an  error.    The  re 
Court  of  Equity  has  never  assumed  to  dispose,  just  as  it  thinks  sJ^tled^'^ 
fit,  of  an  infant's  estate.     I  have  mentioned  one  or  two  leading  Estates. 
points.    At  one  time  it  was  thought  that  the  Court  could  order      In  re 
the  sale  of  an  infant's  estate,  because  it  was  for  the  benefit  of  the  "^\^uS^^  ^ 
infant.    That  notion  was  exploded  as  long  ago  as  Calvert  v.  De  Teissier 
Godfrey  (2).    Then  the  Court  of  Appeal  has  laid  it  down  that,  jde  Teissier. 
in  the  case  of  an  infant  entitled  to  real  estate  absolutely  in  ~ 
possession,  the  Court  has  no  jurisdiction  to  charge  that  real  estate 
for  the  purpose  of  advancing  the  infant,  and  that,  too,  in  a  case 
where  it  was  eminently  desirable  that  such  an  advance  should  be 
made  if  it  could  be  made.    That  was  the  case  of  Be  Swanston  (3). 
I  mention  this,  not  by  way  of  exhausting  the  matter,  but  for  the 
purpose  of  shewing  that  the  jurisdiction  the  Court  exercises 
over  the  real  estate  of  infants  is,  not  to  dispose  of  it  at  its  will 
and  pleasure,  but  practically  it  is  to  administer  the  estate. 

There  is  another  case  I  ought  to  mention :  In  re  Jachson  (4), 
where  the  present  Lord  Justice  Kay  had  before  him  the  case  of 
an  infant  entitled  to  real  estate  in  possession,  and  that  real 
estate  was  in  a  very  dilapidated  condition;  and  he  considered 
that  that  was  a  case  where  the  benefit  of  the  infant  was  con- 
cerned ;  and  I  think  also  he  treated  it  as  a  salvage  case ;  he 
directed  a  very  limited  inquiry  as  to  what  repairs,  if  any,  were 
required  that  were  absolutely  necessary  to  be  done.  There  he 
was  dealing  with  the  real  estate  of  an  infant  in  possession,  and 
was  considering  what  was  for  the  benefit  of  the  infant ;  and  he 
did  not  consider  that  there  was  jurisdiction  which  would  allow 
him  to  go  beyond  that  very  limited  order,  though  the  jurisdiction 
which  was  exercised  was  exercised  in  the  interests,  and  for  the 
benefit,  of  an  infant  entitled  to  the  inheritance.  Now,  I  come  to 
contrast  that  with  the  case  before  me.  I  have  here  an  infant 
tenant  for  life  in  remainder;  I  think  that  distinguishes  the 
case  at  once  from  In  re  Jackson.  How  can  I  say  it  is  for  the 
benefit  of  an  infant  tenant  for  life  in  remainder,  there  being  two 

(1)  29  L.  R.  Jr.  219.  (3)  31  Sol.  J.  427. 

(2)  6  Beav.  97.  (4)  21  Ch.  D.  786. 
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CHITTY.J.  previous  life  estates  before  him,  to  allow  this  expenditure  ?  Will 

1892       he  benefit  by  having  the  expenditure  made  at  the  expense  of 

In  re      capital  in  which  he  is  interested,  when  there  are  two  life  estates 

^Settled^  '^  preceding  him  ?    It  is  said  it  is  better  to  do  these  repairs  now, 

Estates,    rather  than  allow  the  house  to  get  into  a  worse  state  of  repair  by 

In  re  the  time  that  the  infant  comes  into  possession.  It  appears  to  me 
Teissier's  •  »  •  •  • 

Tbusts.     that  is  a  proposition  which  goes  beyond  the  limits  that  I  am 

De  Teissier  entitled  to  go ;  it  is  the  tenant  for  life  in  possession  at  the 

DeiTeissiek.  present  moment  for  whose  benefit  the  repairs  will  chiefly  be 

done — it  is  for  the  benefit  of  him  and  his  family ;  he  intends  to 

reside  there ;  and  I  have  no  evidence  before  me  to  shew  that  he 

is  impecunious. 

The  case  of  In  re  Hurst  (1),  before  the  Master  of  the  Kolls  in 
Ireland,  would  not  justify  me  in  directing  any  inquiry  in  this 
case.  Counsel  have  found  themselves  in  a  difficulty  in  stating 
in  what  terms  they  would  ask  for  the  inquiry.  But  I  understand 
the  result  is,  what  repairs  ought  to  be  done  to  the  house  in  order 
to  put  it  into  tenantable  and  habitable  condition.  Again,  I  say, 
at  the  risk  of  repeating  myself,  there  is  no  precedent  under  the 
general  jurisdiction  for  making  such  an  order;  and  In  re 
Hurst  is  no  authority,  because  (to  put  only  one  point)  the 
three  infants,  entitled  under  the  will  in  succession  were,  in 
that  case,  entitled  to  reside  in  the  house  under  the  trusts  of  the 
will. 

Then  there  is  the  case  of  Conwaij  v.  Fenton  (2)  before  Mr. 
Justice  Kelceivieh.  There  the  legal  estate,  that  is  the  property, 
was  vested  in  trustees  for  the  husband  and  wife  for  their  lives, 
and  afterwards  for  their  children,  who  were  infants  and  residing 
with  them.  The  Court  there  did  direct  an  inquiry  in  a  form 
which  is  stated  at  the  end  of  the  report ;  but  in  that  case  there 
was  a  trust  for  sale,  and,  therefore,  although  there  was  no  imme- 
diate intention  of  selling,  there  were  the  combined  elements  of  all 
the  persons  interested  then  being  before  the  Court,  all  persons  in- 
terested living  in  the  house  or  upon  the  estate,  and  a  trust  for 
sale,  through  the  medium  of  which  the  learned  Judge  considered 
he  could  apply  the  doctrine  of  Vyse  v.  Foster  (3),  which  is  a  well- 
established  doctrine. 
(1)  29  L.  E.  Ir.  219.       (2)  40  Ch.  D.  512.        (3)  Law  Eep.  8  Cli.  309. 
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For  these  reasons,  I  think  Comcay  v.  Fenton  (1)  is  distinguish-  CHITTY,  J. 
able  from  the  present  case.  1892 

Now,  there  is  one  practical  observation  I  make  before  I  dispose      in  re 
of  the  case,  and  it  is  this  :  if  I  were  to  accede  to  this  application,  ^  s^ttled^'^ 
I  foresee,  in  all  cases  where  a  testator  leaves  a  dilapidated  man-  Estates, 
sion-house,  as  he  has  done  here,  that  there  would  be  first  an      In  re 
application  by  the  tenant  for  life  to  see  what  he  could  get  under  ^^':SisTr^  ^ 
the  Seitled  Land  Acts,  and  then,  failing  to  obtain  all  he  wished  De  Teissier. 
for  under  that  jurisdiction,  he  would  apply,  in  this  ingenious  de  Teissier. 
manner,  to  what  is  called  the  general  jurisdiction  of  the  Court. 
The  Settled  Land  Acts,  whether  they  do  or  do  not  exclude  the 
application  of  any  of  the  doctrines  of  this  general  jurisdiction,  at 
any  rate  afford  a  guide  to  the  Court,  and  are  of  assistance  to  the 
Court  in  arriving  at  a  proper  conclusion.  Confessedly,  the  things 
asked  for  on  this  summons  cannot  be  done  under  the  Settled  Land 
Act,  and  unless  the  Court  is  firm  in  a  matter  such  as  this  the 
Court  will  be  flooded  with  similar  applications. 

In  my  opinion,  the  summons  fails,  and  must  therefore  be  dis- 
missed ;  though,  under  the  circumstances,  I  will  allow  the  costs 
of  it  out  of  the  residuary  personal  estate. 

Solicitors  :  Barnes  &  Bernard, 


(1)  40  Ch.  D.  512. 


W.  C.  D. 
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CHITTY,  J.  ECCLESIASTICAL  COMMISSIONERS  FOR  ENGLAND  v. 


Lease  for  Lives — Suh-Lease — Surrender  of  Original  Lease — Neiu  Lease  for 
Lives — Recovery  of  Possession — Statute  of  Limitations — Statute  4  Geo.  2, 
c.  28,  s.  6  [^Revised  Ed.  Statutes,  vol.  ii.,  p.  89]. 

In  1805,  R.,  then  Chancellor  of  the  Cathedral  Church  of  St.  Raul, 
London,  and  parson  of  the  parish  church  of  Ealing,  granted  a  lease  for  three 
lives  of  the  glebe  lands  and  hereditaments,  of  which  he  was  seised  in  fee. 

In  1807,  the  tenants  under  the  lease  of  1805  granted  a  sub-lease  of  part 
of  the  property  for  ninety-nine  years,  determinable  on  the  dropping  of  the 
same  lives  as  in  the  principal  lease.    The  last  of  such  lives  dropped  in 


On  the  24th  of  August,  1832,  the  persons  then  entitled  to  the  lease  of 
1805  surrendered  such  lease  to  R.,  and  on  the  following  day  R.  granted  a 
fresh  lease  for  three  lives.    The  last  of  such  lives  dropped  in  1891. 

The  Plaintiffs,  who  claimed  through  R.,  had  ever  since  the  death  of  i?., 
in  1839,  received  the  rent  reserved  by  the  lease  of  1832. 

The  Defendants,  claiming  through  the  sub-lessee,  had  been  since  1874 
in  actual  possession  of  the  lands  without  title. 

The  Plaintiffs  claimed  recovery  of  possession  and  mesne  profits,  on  the 
ground  that  their  title  first  accrued  in  1891. 

The  Defendants  claimed  to  be  entitled  in  fee,  on  the  ground  that  the 
Plaintiffs'  title  first  accrued  in  1874,  and  they  claimed  the  benefit  of  the 
Statute  of  Limitations. 

Held,  that,  by  the  lease  of  August,  1832,  an  immediate  estate  passed  to 
the  lessees  therein  named,  and  not  a  mere  right  in  the  nature  of  an 
interesse  termini  to  a  future  estate,  to  come  into  existence  on  the  deter- 
mination of  the  sub-lease  ;  and,  moreover,  that  such  lease  was  by  virtue  of 
the  statute  4  Geo.  2,  c.  28,  s.  6,  a  valid  lease,  and  was  a  lease  which,  passing 
an  estate  to  the  new  lessees,  prevented  the  grantor,  and  those  claiming 
under  him,  from  seeking  to  recover  the  lands  till  that  lease  had  expired; 
and,  therefore,  that  the  Plaintiffs'  title  did  not  accrue  till  1891  when  the 
last  life  dropped. 

Ecclesiastical  Commissioners  for  England  v.  Roive  (1)  discussed  and 
explained. 

By  an  indenture,  dated  the  25th  of  August,  1805,  the  Rev. 
Bichard  Eiehardson,  then  Chancellor  of  the  Cathedral  Church  of 
St.  Paul,  London,  and  parson  of  the  parish  church  of  Ealing,  in 
the  county  of  Middlesex,  being  seised  in  fee  simple  of  the  parson- 


1892 


TREEMER. 


Nov.  10,  15, 
16. 


[1891    E.  1534.] 


1874. 


(1)  5  App.  Cas.  736. 
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age  of  Ealing,  and  also  of  a  close  of  land  called  the  "  Nine  CHITTY, 
Acres,^'  together  with  the  other  glebe  lands  and  hereditaments  1892 

to  the  said  parsonage  belonging,  demised  certain  of  such  here-  ecclesias- 

ditaments  and  premises,  beinsr  part  of  the  "  Nine  Acres''  to  Thomas  '^^^^^  ^^m- 

^  ^  o  t:  '  MISSIONERS 

Bramley,  Thomas  Smith,  the  elder,  and  Thomas  Caldwell,  their  poe  England 
heirs  and  assigns,  from  the  date  thereof,  for  and  during  the  Treemek. 
natural  lives  of  Edward  BulloeJc,  Thomas  lemmings  Bramley,  and  ~ 
Thomas  Smith,  the  younger,  and  the  life  of  the  survivors  and 
survivor  of  them. 

The  said  Thomas  Bramley  died  in  the  year  1806. 

By  a  sub-lease  dated  the  4th  of  September,  1807,  the  said 
Thomas  Smith,  the  elder,  and  Susannah,  his  wife,  and  Thomas 
Caldwell  and  Sarah,  his  wife,  demised  the  said  hereditaments  and 
premises  to  Ann,  Countess  Dowager  of  Galloivay,  from  the  date 
thereof,  for  the  term  of  ninety-nine  years,  if  the  said  Ediuard 
Bulloch,  Thomas  Jennings  Bramley,  and  Thomas  Smith,  the  younger, 
or  any  or  either  of  them  should  so  long  live. 

By  divers  assignments  and  assurances,  and  ultimately  by  an 
indenture  dated  the  ord  of  November,  1825,  the  said  heredita- 
ments and  premises  became  vested  in  Elizabeth  Le  Cornn  for  the 
residue  of  the  term  granted  by  the  sub-lease  of  the  4th  of  Sep- 
tember, 1807.  Elizabeth  Le  Cornn  died  on  the  5th  of  February, 
1838,  having  made  her  will,  which  was  proved  the  same  month. 

By  an  indenture  of  lease  dated  the  25th  of  August,  1832,  the 
said  lands  and  hereditaments  were  granted  by  the  said  Richard 
Bichardson,  as  such  Chancellor  as  aforesaid,  to  the  said  Thomas 
Jennings  Bramley,  Thomas  Smith,  the  elder,  and  Sarah  Cald- 
well, for  the  lives  of  the  said  Thomas  Smith,  the  younger,  and 
Thomas  Chaloner  Smith,  and  Jemima  Isabella  Smith,  and  the  lives 
and  life  of  the  survivors  and  survivor  of  them,  at  the  yearly 
rent  of  £24.  The  last-mentioned  lease  was  expressed  to  be  and 
was  granted  by  way  of  renewal,  and  upon  the  surrender  of  the 
lease  of  the  25th  of  August,  1805  ;  and  on  the  21st  of  Septem- 
ber, 1832,  possession  of  the  said  lands  and  hereditaments  was 
taken  by  William  Woodriiffe,  as  the  attorney  of  the  said  B, 
Bichardson,  and  seisin  of  the  same  was  delivered  by  him  to 
G.  Osborne,  as  the  attorney  of  the  lessees. 

Under  and  by  virtue  of  an  Act  of  Parliament  relating  to  the 
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CHITTY,  J.  Ecclesiastical  Commissioners  (3  &  4  Yict.  c.  113),  the  said  lands 
1892       and  hereditaments  upon  the  death  of  the  said  Bichard  BichardsoUy 
EccleTias-       1839,  became  absolutely  vested  in  fee  simple  in  the  Plaintiffs 
TicAL  Com-   (subject  only  to  the  said  lease  of  the  25th  of  August,  1832). 

MISSIONEKS      \  J  .  . 

TOR  England  On  the  13th  of  J uly,  1871,  the  persons  entitled  to  the  said 
Treemei;.  lands  and  hereditaments  under  the  will  of  the  said  Elizabeth  Le 
Cornn  put  the  same  up  for  sale  by  auction,  purporting  to  sell  the 
same  as  the  owners  thereof  in  fee  simple,  and  at  such  sale  the 
same  were  sold  to  W.  H.  Waters,  and  were  conveyed  to  him  by 
an  indenture  dated  the  25th  of  April,  1872,  and  by  an  indenture 
dated  the  29th  of  November,  1879,  Waters  conveyed  the  said 
hereditaments  and  premises  to  the  Defendants,  E.  A.  Gibson  and 
G.  E.  Waters, 

Edward  BidlocTc,  one  of  the  persons  named  in  the  lease  of  the 
25th  of  August,  1805,  died  on  the  28th  of  March,  1850.  Tliomas 
Smith,  the  younger,  another  of  such  persons,  and  also  one  of  the 
persons  named  in  the  lease  of  the  25th  of  August,  1832,  died  on 
the  14th  of  March,  1864,  and  Thomas  Jennings  Bramley,  the  sur- 
vivor of  such  persons,  died  in  the  year  1874,  and  thereupon  the 
sub-lease  of  the  4th  of  September,  1807,  came  to  an  end. 

Thomas  Chaloner  Smith,  one  of  the  persons  named  in  the  lease 
of  the  25th  of  August,  1832,  died  on  the  4th  of  December,  1886, 
and  Jemima  Isabella  Smith,  the  survivor  of  the  persons  named  in 
the  lease  of  the  25th  of  August,  1832,  died  on  the  15th  of  June, 
1891. 

This  was  an  action  to  recover  possession  of  a  house  and  pre- 
mises known  as  No.  69,  Grove  Boady  Ealing,  built  on  a  plot  of 
land  part  of  the  "  Nine  Acres/'  and  for  mesne  profits  thereof  since 
the  15th  of  June,  1891. 

The  Plaintiffs  alleged  that  they  had  ever  since  the  said 
parsonage,  glebe  lands,  and  hereditaments,  became  vested  in 
them  and  down  to  the  expiration  of  the  estate  for  lives  created 
by  the  lease  of  the  25th  of  August,  1832,  received  the  rent  for 
the  time  being  payable  thereunder  in  respect  of  the  said  lands 
and  hereditaments  or  the  parts  thereof  for  the  time  being  re- 
maining subject  to  the  said  lease,  and  that  upon  the  death  of 
the  said  Jemima  Isabella  Smith,  on  the  15th  of  June,  1891,  they 
became  absolutely  entitled  in  fee  simple  in  possession  to  the 
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parts  of  the  "  Nine  Acres  "  then  remaining  subject  to  the  said  CHITTY,  J. 
lease,  including  the  portion  thereof  the  possession  whereof  they  1892 
sought  to  recover.  Ecclestas- 
The  Defendants,  on  the  other  hand,  alleged  that  the  Plaintiffs'   ™  gj^^^^'; 
right  to  recover  possession  accrued  in  1874  upon  the  death  of  England 
the  said  Thomas  Jennings  Bramley,  and  that  they  and  the  persons  Teeemee. 
through  whom  they  derived  their  title  had  been  in  possession  of 
the  said  hereditaments  and  premises  since  the  death  of  Thomas 
Jennings  Bramley,  and  had  paid  no  rent  in  respect  thereof,  and 
they  relied  on  the  Statute  of  Limitations  as  a  defence  to  the 
action. 

Byrne,  Q.C.,  and  B.  B.  Swan,  for  the  Plaintiffs  : — 

Our  right  to  recover  possession  did  not  accrue  till  June,  1891, 
on  the  death  of  the  last  of  the  lives  for  which  the  lease  of  the 
25th  of  August,  1832,  was  granted.  That  lease  was  by  virtue  of 
the  6th  section  of  the  Act  of  4  Geo.  2,  c.  28  a  good  and  valid 
lease,  and  a  freehold  estate  passed  under  that  lease.  It  was 
binding  on  the  Chancellor,  and  he  had  not  at  any  time  till  the 
dropping  of  the  last  life  in  such  lease,  a  right  of  entry  or  right 
to  recover  possession.  He  could  not  have  brought  an  action  to 
recover  possession  in  1874,  when  the  sub-lease  of  the  4th  of 
September,  1807,  came  to  an  end,  nor  could  the  present  Plaintiffs 
have  brought  such  an  action  as  claiming  through  him. 

Levetf,  Q.C.,  and  H.  Terrell,  for  the  Defendants  : — 

The  subsistence  of  the  underlease  of  the  4th  of  September, 
1807,  at  the  date  of  the  grant  of  the  renewed  lease  of  the  25th 
of  August,  1832,  wholly  precluded  the  last-mentioned  lease  from 
operating  as  a  valid  lease  and  passing  an  immediate  estate  to 
the  lessees  therein  named.  Such  lease  only  operated  to  confer 
on  such  lessees  a  right  in  the  nature  of  an  interesse  termini  to  a 
future  estate  to  come  into  existence  and  vest  in  possession  upon 
the  determination  of  the  sub-lease.  The  existence  of  the  sub- 
lease and  the  possession  of  those  entitled  to  the  estate  thereby 
created,  prevented  the  Chancellor,  when  he  purported  to  grant 
the  renewed  lease  of  the  25th  of  August,  1832,  from  entering 
upon  the  land  so  as  to  make  livery  of  seisin  thereof  as  necessary 
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CHITTY,  J.  to  perfect  that  lease.    Moreover,  it  does  not  appear  from  the 
1892      memorandum  endorsed  on  the  lease  of  1832,  that  the  tenants 
EccLEsiAs-   under  the  sub-lease  assented  to  the  livery  of  seisin,  and  it  cannot 
TicAL  Com-       presumed  that  they  did  assent. 

MISSIONERS  ^ 

FOR  England 

V.  Stvan,  in  reply. 

TKEEMEf:. 

[The  following  authorities  were  cited  and  referred  to  :  Corjpus 
Ghristi  College  v.  Rogers  (1)  ;  Ecclesiastical  Commissioners  for  Eng- 
land V.  Bowe  (2) ;  Boe  v.  Walker  (3) ;  Boe  v.  Marchetti  (4)  ;  Cos 
V.  Clay  (5)  ;  Brury  v.  Macnamara  (6) ;  Jinks  v.  Edivards  (7) ; 
Pedder  v.  Hunt  (8) ;  Co.  Litt.  (9) ;  Shepherd's  Touchstone  (10) ; 
PZa^^  on  Leases  (11);  PerA;^W  Profitable  Book  (12).] 

Chitty,  J. : — 

This  is  an  action  by  the  Ecclesiastical  Commissioners  claiming 
possession  of  lands  of  which  the  Chancellor  of  the  Cathedral 
Church  of  St.  Paul,  London,  and  parson  of  the  parish  church  of 
Ealing,  was  seised  in  fee  simple  in  his  corporate  capacity.  The 
Defendants  raise  the  Statute  of  Limitations  against  the  claim. 
The  Plaintiffs  say  that  their  right  to  recover  possession  first 
accrued  to  them  in  1891.  The  Defendants  say,  on  the  other 
hand,  that  such  right  first  accrued  in  1874,  and  if  that  right  first 
accrued  in  1874  then  the  statute,  which  is  a  twelve  years'  statute 
now,  constitutes  a  bar  to  the  action.  No  question  has  been 
raised  before  me  in  argument  upon  the  effect  of  the  29th  section 
of  the  Act  of  3  &  4  Will.  4,  c.  27. 

The  facts  are  not  in  dispute.  The  Chancellor  in  1805  granted 
a  freehold  lease  to  three  tenants  for  lives.  The  last  of  the  lives 
dropped  in  1874.  In  1807  the  tenants  under  the  lease  of  1805 
made  a  sub-lease  of  part  of  the  property  for  a  term  of  ninety-nine 
years,  determinable  however  upon  the  dropping  of  lives,  the  lives 
being  the  same  as  the  lives  in  the  principal  lease.  Consequently 
such  sub-lease  ran  out  in  1874. 

(1)  49  L.  J.  (Ex.)  4.  (7)  11  Ex.  775. 

(2)  5  App.  Cas.  736.  (8)  18  Q.  B.  D.  565. 

(3)  5  B.  &  C.  111.  (9)  270  b. 

(4)  1  B.  &  Ad.  715.  (10)  Pages  213,  276,  301. 

(5)  5  Bing.  440.  (11)  Vol.  i.  pp.  691,  788. 

(6)  5  E.  &  B.  612.  (12)  Page  45,  s.  220. 
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In  1832  there  was  a  surrender  made  by  the  persons  then  entitled  CHITTY,  J. 
to  the  lease  of  1805  to  the  Chancellor,  the  surrender  being  dated  1892 

I  the  24th  of  August ;  and  by  an  instrument  dated  the  following  ecclesias- 

!  day,  as  is  usual,  the  Chancellor  granted  a  new  lease  of  the  same  ^^j^ggj^^l^,^^^^^ 
property  for  three  lives.    This  new  lease  was  a  freehold  lease.  I'os  England 

1  The  last  of  these  three  lives  dropped  in  1891,  and  that  is  the  Treemer, 
date  when  the  Plaintiffs  say  their  title  accrued.  ~ 

The  Plaintiffs,  who  claim  their  title  through  the  Chancellor 
by  virtue  of  an  Act  of  Parliament  relating  to  the  Ecclesiastical 
Commissioners  (3  &  4  Vict.  c.  113),  and  which  title  accrued  to 
them  in  1839  upon  the  death  of  the  Chancellor,  have  received 
since  the  reversionary  title  accrued  to  them  the  rent  reserved  on 
the  new  lease  of  1832  down  to  the  determination  of  that  lease. 
The  Defendants,  however,  have  been  since  1874,  when  the  sub- 
lease expired,  in  actual  possession  of  the  lands  comprised  in  that 

i  sub-lease,  which  are  the  lands  in  question,  without  having  paid 

I  rent.    In  other  words,  the  Defendants  since  1874  have  been  in 

j  possession  of  the  land  without  title. 

There  were  one  or  two  points  in  the  elaborate  argument 
I  have  heard  which  I  think  in  the  result  were  dropped,  and 
therefore  it  will  not  be  necessary  that  I  should  do  more  than 
refer  to  them  very  shortly.  One  was  that  there  passed  by  the 
new  lease  of  1832  an  interesse  termini  only.  I  challenged 
counsel  to  produce  any  authority,  the  dictum  of  any  judge,  or 
the  statement  of  any  text-writer,  applying  that  phrase  to  the 
case  of  a  freehold,  and  it  was  properly  admitted  that  no  such 
authority,  dictum,  or  statement  could  be  produced.  It  is  plainly 
the  other  way.  The  phrase  interesse  termini  relates  to  the  interest 
I  which  the  termor  has  before  he  has  taken  possession  by  force  of 
!  the  lease  which  has  been  made  to  him.  I  referred  during  the 
argument  to  a  passage  in  Colce  upon  Littleton  (1),  where  he  points 
out  the  diversity  between  a  lease  for  lives  and  for  years  with 
reference  to  the  question  of  entering  on  the  land.    I  could  if 

'  necessary  multiply  authorities  upon  this  point ;  but  I  am  satisfied, 
and  I  think  the  counsel  for  the  Defendants  at  last  are  satisfied, 
that  the  expression  is  never  used  with  regard  to  a  freehold  lease. 
]The  object  of  this  argument  was  to  establish  the  point  that  no 

(1)  270  b. 
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OHITTY,  J.  estate  passed  under  the  new  lease  of  1832  but  a  mere  right  to 

1892      take  possession. 
EcoLEsiAs-      Another  matter  which  I  will  mention  before  I  come  to  consider 
iSsioNEKs"  ^^^^  cardinal  point  of  the  case,  namely  the  effect 

FOR  England  of  the  statute  of  4  Geo.  2,  c.  28,  is  an  argument  that  was  addressed 
Treemer.  to  me  with  regard  to  the  livery  of  seisin.  The  lease  of  1832,  or 
the  counterpart,  was  produced  in  Court  and  read,  and  in  that 
instrument  there  is  the  usual  indorsement  of  livery  of  seisin. 
Livery  of  seisin  was  in  1832  required  for  the  perfecting  of  a  lease 
operating  at  Common  Law  and  not  through  the  statute  of  uses. 
Then  it  was  said  that  the  livery  of  seisin  must  have  been  imper- 
fect, and  by  reason  of  its  defects  void,  because  it  was  not  shewn 
that  the  terre  tenants — that  is  the  persons  claiming  under  the  sub- 
lease of  1807 — had  assented  to  the  livery  of  seisin  of  the  land, 
xi  passage  from  Perkins'  Profitable  Book  was  cited  for  the  purpose 
of  supporting  that  proposition.  But  the  deed  being  more  than 
thirty  years  old,  and  having  regard  to  the  law  as  to  the  pre- 
sumption in  favour  of  livery  of  seisin,  I  am  of  opinion  that  not 
only  was  there,  as  is  shewn  by  the  endorsement  on  the  lease, 
livery  of  seisin,  but  that  it  was  a  valid  livery  of  seisin,  and  on 
the  principle  with  regard  to  such  a  matter  that  it  is  to  be 
presumed  that  all  things  are  rightly  done,  omnia  rite  acta,  it  must 
be  presumed  here  that  the  tenant  under  the  sub -lease  did  assent 
if  his  assent  was  required  (about  which  there  may  be  a  question 
having  regard  to  the  statute).  This  point  was  raised  also  for  the 
purpose  of  shewing  that  no  estate  passed  by  the  new  lease  of  1832. 

I  will  now  refer  to  the  6th  section,  which  is  the  important 
section  of  the  Act  of  4  Geo.  2,  c.  28.  In  my  opinion,  it  will  be  seen 
from  that  enactment  that  the  entry  on  the  land  for  the  purposes 
of  perfecting  the  new  lease  as.against  those  who  held  under  the 
sub-lease  was  justified.  That  section  contains  a  preamble  which 
shews  the  inconveniences  that  were  proposed  to  be  remedied, 
and  is  as  follows  :  "  And  whereas  many  persons  hold  con- 
siderable estates  by  leases  for  lives  or  years,  and  lease  out  the 
same  in  parcels  to  several  undertenants,  and  whereas  many  of 
those  leases  cannot  by  law  be  renewed  without  a  surrender  of  all 
the  underleases  derived  out  of  the  same,"  that  means,  of  course, 
they  could  not  be  effectually  renewed — they  could  be  renewed, 
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but  not  so  as  to  interfere  with  the  title  of  the  sub-lessees,  ''so  CHITTY,  J. 
that  it  is  in  the  power  of  any  such  undertenants  to  prevent  or  ]892 

delay  the  renewing  of  the  principal  lease  by  refusing  to  surrender  ecclesias- 

their  underleases,  notwithstanding  they  have  covenanted  so  to  ^^^^^ 

'  ^  ...  MISSIONERS 

■do,  to  the  great  prejudice  of  their  immediate  landlords,  the  first  fob  England 
lessees  :  For  preventing  such  inconveniences,  and  for  making  the  Treemer. 
renewal  of  leases  more  easy  for  the  future,  be  it  enacted."  Then 
the  enactments  divide  themselves  into  three  parts.    The  first 
relates  to  the  validity  of  the  new  lease ;  the  second  refers  to  the 
relation  between  the  sub-tenant  and  the  new  lessee;  and  the 
third  refers  to  the  rights  of  the  chief  landlord  as  against  the 
sub-lessee.    It  is  necessary  for  me  with  that  preliminary  state- 
ment, which  I  have  made  merely  for  the  purpose  of  more  readily 
dealing  with  the  enactment,  to  read  the  enactment  itself.    "  lu 
case  any  lease  shall  be  duly  surrendered  in  order  to  be  renewed, 
and  a  new  lease  made  and  executed  by  the  chief  landlord  or 
landlords,  the  same  new  lease  shall  without  a  surrender  of  all  or 
any  the  underleases  be  as  good  and  valid  to  all  intents  and  pur- 
poses as  if  all  the  underleases  derived  thereout  had  been  likewise 
urrendered  at  or  before  the  taking  of  such  new  lease  " — that  is, 
where  a  new  lease  is  otherwise  duly  made  and  executed,  it  is 
ade  by  this  enactment  valid  to  all  intents  and  purposes  as  if 
he  underlease  had  been  surrendered.    Consequently,  stopping 
here  for  a  moment,  although  I  intend  to  read  the  rest  of  the 
nactment,  the  new  lease  of  1832  was  a  valid  lease,  and  it  was  a 
ease  which  by  passing  an  estate  as  it  did  to  the  new  lessees  pre- 
rented  the  grantor  of  the  lease,  that  is,  the  Chancellor,  from 
jeeking  to  recover  the  land  until  that  lease  had  expired  or 
otherwise  determined.    This  is  the  first  part  of  the  enactment. 
The  second  part  is  this :  "  All  and  every  person  and  persons  in 
vhom  any  estate  for  life  or  lives  or  for  years,  shall  from  time  to 
ime  be  vested  by  virtue  of  such  new  lease,  and  his,  her,  and 
heir  executors  and  administrators,  shall  be  intitled  to  the  rents, 
covenants,  and  duties,  and  have  like  remedy  for  recovery  thereof, 
Ind  the  underlessees  shall  hold  and  enjoy  the  messuages,  lands, 
md  tenements  in  the  respective  underleases  comprised  as  if  the 
mginal  leases,  out  of  which  the  respective  underleases  are 
lerived,  had  been  still  kept  on  foot  and  continued." 
Vol.  I.  1893.  0  1 
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CHITTY,  J.  B}^  law,  as  it  stood  in  1731,  when  this  Act  of  Parliament  was 

1892  passed,  the  effect  of  the  surrender  of  the  old  lease  w^ould  have 

EccLEsiAs-  been  by  itself,  without  the  statute,  to  have  left  the  underlessees 

TicAL  Com-  without  a  reversion  expectant  on  the  termination  of  their  under- 

MISSIONERS  ^ 

T-oR  England  leases,  and,  inasmuch  as  that  reversion  which  had  been  sur- 
Teeemek.  rendered  would  have  been  gone  the  underlessees  would  have 
enjoyed  the  property  without  payment  of  rent  and  without 
observance  of  the  covenants  and  conditions  until  the  end  of 
their  current  term.  It  is  to  remedy  that  that  the  Legislature 
has,  in  substance,  made  the  new  lease  operate  as  a  reversion  upon 
the  underlease  carrying  with  it  to  the  lessee  of  the  new  lease  the 
right  to  insist  upon  being  paid  the  rent  and  the  right  to  insist 
upon  all  the  other  advantages  whether  by  covenant,  condition, 
or  otherwise,  which  the  old  reversioners,  that  is  the  lessees 
entitled  to  the  old  lease,  had  as  against  the  underlessee.  In 
substance,  it  makes  the  new  lease  the  reversion  immediately 
expectant  on  the  termination  of  the  sub-lease,  and  then  again  it 
gives  a  corresponding  right  to  the  sub-lessees  as  against  the  new 
lessees,  and  it  constitutes  in  this  way  the  due  relation  of  landlord 
and  tenant  between  these  parties. 

That  part  of  the  enactment  which  I  have  just  read  protects, 
for  all  purposes,  as  one  would  expect  the  Legislature  to  do,  the 
estate  of  the  sub-lessees.  But  of  course  it  does  not  deal  with 
the  case  of  a  trespasser  who  comes  into  the  property,  as  in 
the  case  before  me,  after  the  expiration  of  the  sub-lease. 

The  third  part  of  the  enactment  is  as  follows  :  "  The  chief 
landlord  and  landlords  shall  have  and  be  intitled  to  such  and 
the  same  remedy  by  distress  or  entry  in  and  upon  the  mes- 
suages, lands,  tenements,  and  hereditaments  comprised  in  any 
such  underlease  for  the  rents  and  duties  reserved  by  such  new 
lease,  so  far  as  the  same  exceed  not  the  rents  and  duties  reserved 
in  the  lease  out  of  which  such  underlease  was  derived,  as  they 
would  have  had  in  case  such  former  lease  had  been  still  con- 
tinued or  as  they  would  have  had  in  case  the  respective  under- 
leases had  been  renewed  under  such  new  principal  lease." 

The  chief  landlord,  that  is  in  this  case  the  Chancellor,  after 
the  grant  of  the  new  lease,  could  not  by  any  prt>eeeding  have  re- 
covered possession  as  against  the  sub-lessee  except  in  conformity 
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with  this  third  part  of  the  enactment,  which,  in  substance,  CHITTY,  J. 
put  him  in  the  same  position  in  regard  to  the  underlessee  as  if  1892 
the  new  lease  had  not  been  granted.    The  sub-lessees  are  again  ecclbsias- 
protected,  because  there  is  no  greater  burden  imposed  upon  them  j^Jg^io^^^Jj^g 
by  virtue  of  the  new  lease  than  was  imposed  upon  them  by  virtue  England 
of  the  sub-lease  that  was  subsisting.  Teeemer. 

I  come  now  to  what  is  obviously  a  critical  point  in  this  case. 
I  ask,  was  the  lease  of  1832  a  valid  lease  ?  The  Act  of  Parlia- 
ment says  that  it  was  a  valid  lease,  and  the  extent  of  its  operation 
is  shewn  by  the  other  parts  of  the  section  which  I  have  read. 
Consequently  this  seems  to  me  to  be  the  result,  and  the  in- 
evitable result.  The  Chancellor  made  a  lease  which  was  binding 
upon  him,  and  there  passed  under  that  lease  a  freehold  estate. 
He  had  not  at  any  time  until  the  dropping  of  the  last  life  in  the 
new  lease  a  right  of  entry  or  a  right  to  recover  possession.  If 
there  had  been  breaches  of  covenants,  the  question  would  have 
been  different ;  but  I  am  laying  aside  now  any  such  question. 
He  could  not  have  sued  to  recover  possession  during  the  currency 
of  the  new  lease.  That  being  so,  I  am  unable  to  follow  the  argu- 
ment that  he  could  have  brought  an  action  to  recover  the  land 
in  1874.  Unquestionably  those  who  took  under  the  new  lease 
could  have  brought  such  an  action.  But  if  I  am  right,  as  I 
think  I  am,  on  this  point  of  the  validity  of  the  new  lease  as 
against  the  Chancellor,  he  could  not  have  brought  the  action, 
nor  could  the  present  Plaintiffs  have  brought  the  action  as 
claiming  through  him. 

It  is  said  that  this  construction  would  allow  persons,  by  grant- 
ing reversionary  leases,  to  prevent  the  operation  of  the  Statute  of 
Limitations.  It  appears  to  me  that  that  is  an  error.  I  am  not 
dealing  with  a  general  case.  I  am  dealing  with  a  case  that  falls 
under  the  particular  statute. 

The  Defendants'  counsel  relied  upon  Lord  Selhorne's  speech  in 
giving  judgment  in  the  case  of  the  Ecclesiastical  Commissioners 
for  England  v.  Boive  (1). 

In  that  case  the  statute  of  Geo.  2  had  no  bearing.    There  was 
not  at  the  time  of  the  granting  of  any  of  the  new  leases  that  are 
mentioned  in  the  report,  namely,  those  in  1828,  1834,  1842,  and 
(1)  5  App.  Gas.  736. 

0  2  1 
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CHITTY,  J.  1848,  SO  far  as  appears  from  the  report,  any  sub-lease  existing. 
1892      The  observations  that  were  particularly  relied  upon  were  those 
EccLEsiAs-   to  be  found  at  page  742,  in  which  Lord  Selhorne  deals  with  the 
m^stioNERs   ^^i^stion  of  the  operation  in  point  of  law  of  a  surrender  and  a 

FOR  England  j^ew  lease.  His  opinion  would  have  been  the  same  whether  there 
Teeemer.  is  a  formal  surrender  of  the  old  lease,  or  whether  there  is  simply 
a  grant  of  the  new  lease,  which  operates  in  law,  conditionally  on 
the  new  lease  being  valid,  as  a  surrender  of  the  old.  But  not 
agreeing  with  the  Court  of  Appeal  in  the  case  of  Corims  Christi 
College  v.  Bogers  (1),  he  expresses  his  opinion  that  there  is  a 
moment  of  time  between  the  surrender  in  an  ordinary  case,  and 
the  grant  of  a  new  lease  in  contemplation  of  law,  so  that  in  a 
simple  case  the  new  lease  is  granted  by  virtue  of  an  estate  in 
possession.  But  the  point  of  the  observation  which  is  pressed 
upon  me  is  this  :  I  cannot  assent  to  the  argument  addressed  to 
your  Lordships  by  the  appellant's  counsel,  that  the  effect  of  a 
renewal  contemporaneous  with  a  surrender,  is,  to  prevent  the 
accruer  of  a  right  of  action  to  the  lessor  by  the  surrender  of  the 
former  lease  against  a  disseisor  or  trespasser ;  an  argument  which 
seems  to  me  inconsistent  with  the  provisions  as  to  reversionary 
estates  contained  in  the  3rd  and  5th  sections  of  the  Statute  of 
Limitations,  and  which  if  well  founded,  would  prevent  that 
statute  from  ever  running  in  favour  of  any  length  of  possession 
whatever  against  a  title  to  church  leaseholds  renewed  from  time 
to  time  in  the  manner  which  was  formerly  customary,  and  of 
which  an  example  is  found  in  this  case."  Lord  Selhorne,  there- 
fore, in  that  passage,  was  not  dealing  with  the  case  that  I  have, 
of  a  valid  sub-lease  in  existence  at  the  time  when  the  new  lease 
of  1832  was  granted,  and  which  existing  sub-lease  carried  with 
it  the  right  to  possession  ;  nor  a  case  where  the  possession  also 
was,  as  is  the  case  before  me,  being  actually  enjoyed  by  the 
persons  entitled  to  the  sub-lease,  but  he  is  speaking  there  of  a 
trespasser,  and  I  accede  to  the  argument  of  the  Defendants,  that 
if  in  this  case  there  had  been  a  trespasser  in  possession  of  the 
land  at  the  time  when  the  new  lease  was  granted  in  1832,  that 
would  have  fallen  within  the  scope  of  these  observations,  which 
I  again  repeat  were  not  with  reference  to  the  6th  section  of  the 
(1)  49  L.  J.  (Ex.)  4. 
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statute  of  Geo.  2.    That  Lord  Selhorne  was  referring  pointedly  in  CHITTY,  J. 
these  observations  to  the  case  of  a  disseisor  or  trespasser  is  not  so  1892 
plain  from  reading  that  passage  itself,  but  it  is  plain  from  what  ecclestas- 
appears  towards  the  bottom  of  the  page,  where  he  again  speaks  ™  g^o^^Rs 
of  a  disseisor  or  trespasser.    In  the  case  before  the  House  of  for  England 
Lords,  Mrs.  Moulton  was  in  possession  at  the  time  when  the  Treemer. 
earliest  of  the  new  leases  was  granted.    She,  no  doubt,  had  had  ~ 
what  purported  to  be  an  assignment  to  her  of  the  parcel  of  land 
which  had  passed,  under  an  Inclosure  Ad,  from  Morris ;  but 
Morris,  at  the  time  when  he  purported  to  execute  that  assign- 
ment, as  is  plain  from  Lord  /S'eZ6ome's  judgment  (and  that  is  one 
of  the  grounds  of  the  judgment),  had  no  right  to  the  allotment, 
because  he  had  sold  the  tenement  in  respect  of  which  the  allot- 
ment was  made  under  the  Inclosure  Act,  namely,  in  1820,  to  Hugh 
Jones.    Consequently,  when  the  representatives  of  Morris  in 
1821  attempted  thus  to  sell  it  to  Mrs.  Moulton,  she  acquired  no 
title  whatever.    She  had  no  title  in  possession,  but  she  had  the 
actual  possession  in  her,  and  that  possession  was  a  wrongful 
possession — in  other  words,  she  was  a  trespasser,  and  the  statute 
of  Geo.  2  would  have  no  operation,  of  course,  with  regard  to  a 
trespasser. 

Without  going  further  into  the  elaborate  arguments  which 
have  been  placed  before  me  on  the  part  of  the  Defendants,  it 
appears  to  me  the  7th  section  of  the  Act  of  1874  (it  is  not 
necessary  to  refer  in  detail  to  the  terms  of  it)  cannot  prevail,  my 
principal  ground  being  that  the  lease  of  1832  was  made  a  valid 
lease  by  the  statute  of  Geo.  2,  being  otherwise  a  good  lease  as 
between  the  parties  to  it,  and  consequently  that  the  estate  passed 
by  it  and  the  Ecclesiastical  Commissioners  could  not  in  deroga- 
tion of  the  estate  which  had  thus  been  lawfully  granted,  have 
brought  an  action  to  recover  the  land  in  1874,  and  they  are  now 
entitled  to  recover  possession ;  and  this  being  a  pure  Common 
Law  action  to  recover  possession,  I  must  give  the  Plaintiffs  the 
costs  if  they  ask  for  them. 

Solicitors :  Jennings-  White,  Milles  &  Co. ;  Charles  Sawbridge 
&  Son. 

G.  M. 
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NORTH.  J.  THE  GOYERNOES  OF  THE  CHAEITY  FOR  THE 
1892  RELIEF  OF  THE  POOR  WIDOWS  AND  CHILDREN 

Nov^(j,  29.  C)F  CLERGYMEN  (commonly  called  the  Cokpokation 
—  of  the  Sons  of  the  Cleegy)  and  SKINNER. 

[1892    S.  2775.] 

Charity  —  Sale  of  Land  —  Coiisent  of  CJiarity  Commissioners  —  CharitahJe 
Trusts  Act,  1853  (16  &  17  Vict.  c.  137),  ss.  24,  62,  66  [Revised  Ed.  Statutes, 
vol.  xi.,  yp.  988,  999,  1001] — Charitable  Trusts  Amendment  Act,  1855 
(18  &  19  Vict.  c.  124),  ss.  29,  48  \_Bevised  Ed.  Statutes,  vol.  xii.,  p^.  793, 
797.] 

Under  tlie  Charitable  Trusts  Acts,  1853  and  1855,  the  consent  of  the 
Charity  Commissioners  to  the  sale  of  land  belonging  to  a  charity  is  not 
required  when  the  land  is  held  on  trust  for  the  general  purposes  of  the 
charity,  and  is  not  subject  to  any  specific  and  particular  trust  distinct 
from  those  general  objects. 

Summons  under  the  Vendor  and  Purchaser  Act,  1874,  by  a 
purchaser  of  real  estate  from  the  above  corporation,  asking  for  a 
declaration  that  the  corporation  could  not  sell  the  property 
without  the  consent  of  the  Charity  Commissioners,  and  that  a 
good  title  had  not  been  shewn  thereto,  because  that  consent 
had  not  been  obtained. 

The  governors  of  the  charity  were  incorporated  under  the 
above  title  by  a  Royal  charter  granted  iu  1678,  which  em- 
powered the  corporation  to  purchase,  have,  take,  receive,  and 
enjoy  in  fee  and  perpetuity,  or  for  terms  of  lives,  years,  or 
otherwise,  lands  and  hereditaments  not  exceeding  the  yearly 
value  of  £2000,  and  also  all  manner  of  goods,  chattels,  and 
things  whatsoever,  and  to  give,  grant,  sell,  let,  demise,  alien, 
assign,  and  dispose  of  the  said  lands  and  hereditaments,  &c. 
By  subsequent  licenses  from  the  Crown  the  yearly  value  of  the 
lands  and  hereditaments  which  might  be  purchased  and  held  by 
the  corporation  was  considerably  increased. 

The  funds  of  the  corporation  were  derived  in  part  from  the 
rents  of  land,  and  in  part  from  voluntary  subscriptions,  donations 
and  legacies,  and  investments  thereof. 

In  March,  1717,  some  land  situate  at  Ui^per  WMston,  in 
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Yorhshire,  was  granted  and  released  to  three  persons  named,  NORTH,  J. 

their  heirs  and  assigns,  to  hold  to  them,  their  heirs  and  assigns,  1892 

to  the  use  of  Margaret  Bolhy,  for  her  life  ;  with  remainder  to  the  Governors  of 

use  of  ToUas  Bolby,  for  his  life ;  with  remainder  to  the  use  of  ™^or^he'^^ 

EUzahefh  Bayley,  for  her  life,  she  paying  thereout  the  yearly  sum  "^^^^p^^^ 

of  £10  for  the  support  of  poor  charity  children  of  the  parish  of  Widows  and 

All  Hallows,  Lombard  Street,  London ;  with  remainder  to  the  only  cTeegtmeT 

proper  use  and  behoof  of  the  corporation  and  their  successors  called  the 

for  ever.  Corporatioh 

OF  THE  Sons 

Ever  since  the  date  of  this  conveyance  the  corporation  had     of  the 
been  in  possession  of  the  land  therein  comprised,  and  had  from  ^^skinner!^° 
time  to  time  applied  the  rents  and  profits  thereof  for  the  general  " 
purposes  of  the  charity. 

On  the  16th  of  May,  1892,  the  corporation  entered  into  an 
agreement  with  Samuel  Shinner  for  the  sale  of  the  land  to  him. 

The  purchaser  took  the  objection  that,  by  virtue  of  the 
Charitahle  Trusts  Acts,  1853  and  1855,  the  consent  of  the  Charity 
Commissioners  to  the  sale^was  necessary,  and  required  that  that 
consent  should  be  obtained.  The  corporation  maintained  that 
the  consent  was  not  necessary,  and  declined  to  apply  for  it. 

This  summons  was  taken  out  for  the  determination  of  the 
question. 

Sefton  Stricldand,  for  the  purchaser  : — 

Under  sect.  29  (1)  of  the  Charitahle  Trusts  Amendment  Act, 

(1)  The. Charitahle  Trusts  Act, 1S5S,  satisfied  taat  the  proposed  sale  or 

speaks  of  the  Commissioners  as  "  the  exchange  will  be  advantageous  to  the 

Board,"  and  it  provides,  by  sect.  24 :  charity,  may  authorize  the  sale  or 

"  Upon  application  to  the  said  Board  exchange,  and  give  such  directions  in 

by  the  trustees  or  persons  acting  in  relation  thereto,  and  for  securing  the 

the  administration  of  any  charity,  due  investment  of  the  money  arising 

representing  to  the  said  Board  that,  from  any  such  sale  or  by  way  of 

under  the   special  circumstances  of  equality  of  exchange  for  the  benefit 

any  land  belonging  to  the  charity,  a  of  the  charity,  as  they  may  think 

sale  or  exchange  of  such  land  can  be  fit." 

effected  on  such  terms  as  to  increase  Sect.  62  expressly  exempts  from 
the  income  of  the  charity,  or  would  the  Act  various  corporations  or  in- 
otherwise  be  advantageous  to  the  stitutions,  such  as  the  Universities 
charity,  such  Board  may,  if  they  and  the  British  Museum,  and  "any 
think  fit,  inquire  into  such  circum-  institution,  establishment,  or  society 
stances,  and,  if  after  inquiry  they  are  for    religious    or    other  charitable 
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NORTH,  J. 
1892 


COVERNOKS  OP 

THE  Charity 

FOR  THE 

Belief  op 
THE  Poor. 
Widows  and 
Children  of 
Clergymen 
(commonly 
called  the 
Corporation 
OF  the  Sons 

op  the 
Clergy)  and 
Skinner. 


1855,  the  consent  of  tlie  Charity  Commissioners  is  necessary. 
This  land  is  an  "  endowment "  within  the  meaning  of  the  Acts. 
It  is  held  "  for  all  the  objects  or  purposes  "  of  the  charity.    It  is 


purposes  ....  wholly  raaintained 
by  voluntary  contributions  ....  and 
where  any  charity  is  maintained 
partly  by  voluntary  subscriptions  and 
partly  by  income  arising  from  any 
endowment,  the  powers  and  provisions 
of  the  Act  shall,  with  respect  to  such 
charity,  extend  and  apply  to  the  in- 
come from  endowment  only,  to  the 
exclusion  of  voluntary  subscriptions, 
and  the  application  thereof;  and  no 
donation  or  bequest  unto  or  in  trust 
for  any  such  charity  as  last  aforesaid, 
of  which  no  special  application  or 
appropriation  shall  be  directed  or  de- 
clared by  the  donor  or  testator,  and 
which  may  legally  be  applied  by  the 
governing  or  managing  body  of  such 
charity  as  income  in  aid  of  the  volun- 
tary subscriptions,  shall  be  subject  to 
the  jurisdiction  or  control  of  the  said 
board,  or  the  powers  or  provisions  of 
this  Act ;  and  no  portion  of  any  such 
donation  or  bequest  as  last  aforesaid, 
or  of  any  voluntary  subscription,  which 
is  now  or  shall  or  may  from  time  to 
time  be  set  apart  or  appropriated  and 
invested  by  the  governing  or  managing 
body  of  the  charity,  for  the  purpose  of 
being  held  and  applied  or  expended 
for  or  to  some  defined  and  specific 
object  or  purpose  connected  with  such 
charity,  in  pursuance  of  any  rule  or 
resolution  made  or  adopted  by  the 
governing  or  managing  body  of  such 
charity,  or  of  any  donation  or  bequest 
in  aid  of  any  fund  so  set  apart  or 
appropriated  for  any  such  object  or 
purpose  as  aforesaid,  shall  be  subject 
to  the  jurisdiction  or  control  of  the 
said  board  or  the  powers  or  provisions 
of  this  Act." 

By  sect.  6G  :  "  The  expression  '  en- 


dowment '  shall  mean  and  include  all 
lands  and  real  estate  whatsoever,  of 
any  tenure,  and  any  charge  thereon, 
or  interest  therein,  and  all  stocks, 
funds,  moneys,  securities,  investments, 
and  personal  estate  whatsoever,  which 
shall  for  the  time  being  belong  to  or 
be  held  in  trust  for  any  charity,  or  for 
all  or  any  of  the  objects  or  purposes 
thereof :  and  the  expression  '  land ' 
shall  extend  to  and  include  manors, 
messuages,  buildings,  tenements,  and 
hereditaments,  corporeal  and  incor- 
poreal, of  every  tenure  and  descrip- 
tion." 

By  sect.  1  of  the  Act  of  1855: 
'''The  Charitable  Trusts  Act,  1853,' 
hereinafter  called  *  the  principal  Act,' 
and  this  Act,  shall  be  construed  to- 
gether as  one  Act,  and  any  provisions 
of  the  principal  Act  inconsistent  with 
this  Act  are  hereby  repealed." 

By  sect.  29 :  "It  shall  not  be  law- 
ful for  the  trustees  or  persons  acting 
in  the  administration  of  any  charity 
to  make  or  grant,  otherwise  than  with 
the  express  authority  of  Parliament, 
under  any  Act  already  passed  or 
Avhich  may  hereafter  be  passed,  or  of 
a  Court  or  Judge  of  competent  juris- 
diction, or  according  to  a  scheme 
legally  established,  or  with  the  ap- 
proval of  the  board,  any  sale,  mort- 
gage, or  charge  of  the  charity  estate 

By  sect.  48 :  "  In  the  construction 
of  the  principal  Act  and  this  Act  the 
word  'charity'  shall  include  every 
institution  in  England  or  Wales  en- 
dowed for  charitable  purposes,  but 
shall  not  include  any  charity  or  insti- 
tution expressly  exempted  from  the 
operation  of  the  Act  of  1853." 
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true  that  in  The  Governors  of  the  Charity  for  the  Belief  of  the  j^oor  NORTH,  J. 
Widows  and  Children  of  Clergymen  v.  Sutton  (1),  Lord  Romillyy  M.K.,  1892 
expressed  an  opinion  that  the  word  "  endowment "  in  sects.  62  governoes  of 
and  66  of  the  Act  of  1853,  "  has  reference  to  an  endowment  made  ™  Chaeity 

^  FOE  THE 

for  some  specific  or  particular  purpose  or  trust,"  as  distinguished  Belief  of 

from  the  general  purposes  of  the  charity.    But  that  opinion  was  Widows  and 

only  a  dictum  not  necessary  for  the  decision  of  the  case  before  ^le'egtme? 

him,  forthe  land  there  in  question  had  been  purchased  by  means  (commonly 

'  1  r  J  CALLED  THE 

of  the  general  funds  of  the  charity.    It  was  a  mere  investment  Coepoeation 
of  money  in  land,  and  for  that  reason  the  land  could  be  converted     op  the 
into  money  again  without  the  consent  of  the  Commissioners.   The  ^™innek^"^ 

same  remark  applies  to  Royal  Society  of  London  and  Thompson  (2),   

and  Finnis  to  Forhes  (3).  The  Acts  were  intended  to  curtail  the 
powers  of  the  trustees  of  charities  to  deal  with  their  funds.  It 
would  be  a  very  narrow  construction  to  say  that,  if  one  field  was 
given  to  the  charity  "on  trust  for  the  relief  of  poor  widows  in 
Wales,  and  the  adjoining  field  was  given  on  trust  for  the  relief 
of  poor  widows  in  Great  Britain,  the  first  could  not  be  sold  with- 
out the  consent  of  the  Commissioners,  but  the  second  could. 
There  is  no  ground  for  such  a  distinction. 

Cozens-Hardy,  Q.C.,  and  B'lbdin,  for  the  Corporation : — 

It  is  clear  that,  up  to  the  passing  of  the  Act  of  1853,  the  cor- 
poration had  power  under  their  charter  to  sell  this  land,  or  any 
other  property  belonging  to  them,  and  to  apply  the  proceeds  as 
income  for  the  general  purposes  of  the  charity.  The  land  was 
acquired  for  the  general  purposes  of  the  charity  ;  there  was  no 
specific  trust.  The  corporation  is  plainly  within  the  exemption 
contained  in  sect.  62  of  the  Act  of  1853  ;  it  is  a  charity  "  main- 
tained partly  by  voluntary  subscriptions  and  partly  by  income 
arising  from  endowment,"  and  therefore  the  Act  is  to  apply  to 
"  the  income  from  endowment  only."  There  is  no  doubt  an  in- 
consistency between  the  language  of  sect.  66  and  that  of  sect.  62, 
and  the  two  sections  can  be  reconciled  only  in  the  way  which 
Lord  Bomilly  pointed  out,  viz.,  by  limiting  the  word  "  endow- 
ment "  to  an  endowment  for  a  specific  purpose.    The  decision  of 

(1)  27  Beav.  651.  (2)  17  Ch.  D.  407. 

(3)  24  Ch.  D.  591. 
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NOETH,  J.  Lord  Bomilly  is  precisely  in  point ;  there  is  really  no  distinction 
1892      between  the  two  cases. 


Governors  of 

THE  Charity     Strickland,  in  reply. 

FOR  THE 

Relief  of 

THE  Poor       XTr^-Drn-rx  T 

Widows  and  -^^  OKTH,  J .  : 

^ergymen'     111  i^y  opinion  the  consent  of  the  Charity  Commissioners  is  not 

CALLED  TEffi  ^^Gcessary.    The  Corporation  of  the  Sons  of  the  Clergy,  as  it  is 

Corporation  frenerally  called,  was  established  by  Eoyal  charter  in  the  year 
OF  THE  Sons  ^  J  ^  j        j  j 

of  THE  1678. 

^^kinner!"'^     [His  Lordship  read  from  the  charter  the  powers  thereby  cou- 

  ferred  on  the  corporation  as  to  the  purchase,  &c.,  and  sale  of 

land,  and  continued  : — ] 

According  to  the  agreed  statement  of  facts  the  title  of  the  cor- 
poration to  the  land  now  in  question,  arises  under  a  deed  dated 
in  1717,  by  which,  for  considerations  which  I  am  told  were  not 
pecuniary,  the  owners  of  the  land  granted  and  released  it  to 
three  persons  named,  their  heirs  and  assigns,  to  the  use  of  Mar- 
garet Dolby  for  her  life,  with  remainder  to  the  use  of  Tohias  Dolby 
for  his  life,  with  remainder  to  the  use  of  Elizaheth  Bayley  for  her 
life,  she  paying  thereout  a  yearly  sum  of  £10  for  the  support  of 
poor  children  of  a  certain  parish,  with  remainder  "  to  the  only 
proper  use  and  behoof  of  the  corporation  and  their  successors  for 
ever."  There  are,  I  think,  no  other  words  in  the  conyeyance  of 
any  importance  now. 

This  property  remained  vested  in  the  corporation  till  in  May, 
1892,  they  entered  into  an  agreement  for  the  sale  of  it  to  Mr. 
SJcmner,  The  purchaser  is  satisfied  with  the  title  except  as  to 
one  point.  He  says,  that  the  corporation,  being  a  charity,  cannot 
legally  sell  the  property  without  the  consent  of  the  Charity  Com- 
missioners, and  he  requires  that  their  consent  shall  be  obtained. 
For  some  reason,  which  I  do  not  know,  it  has  not  been  thought 
desirable  to  apply  for  this  consent ;  or,  at  any  rate,  it  has  been 
thought  desirable  that  the  corporation  should  be  able  to  say  thai 
it  is  not  necessary  to  apply  for  it.  This  question  I  have  now  to 
decide. 

There  can  be  no  doubt  that,  down  to  the  year  1853,  the  corpo- 
ration might  have  sold  this  property  as  they  pleased,  or  they 
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might  have  let  it,  and  applied  the  proceeds  for  the  general  pur-  NORTH,  J. 

poses  of  the  charity.    But  it  is  said  that  the  Charitable  Trusts  1892 

Acts  of  1853  and  1855  have  effected  an  alteration.    The  Act  of  governors  op 

1853  is  peculiarly  framed,  and  there  have  been  decisions  upon  it  ™^0R°r^E^^ 

which  certainly  facilitate  my  decision  upon  the  point  with  which   Relief  of 

*^  AX  THE  Poor 

I  have  now  to  deal.  Widows  and 

[His  Lordship  read  sect.  24  of  the  Act  of  1853,  and  con-  ol^^YMm 

tinned:-]  ...  .  -~HH 

Therefore,  powers  are  given  by  this  section  to  do  that  which  Corporation 

i-i       i-Pi^F  THE  Sons 
the  trusts  oi  the  charity  would  not  have  authorized,  and,  ii  the     of  the 

sanction  of  the  Commissioners  is  given,  it  is  precisely  the  same  ^^^^^^^ 

thing  as  if  the  express  trusts  of  the  charity  had  authorized  the   

thing  to  be  done. 

[His  Lordship  then  read  from  sect.  66  the  definitions  given  of 
"  charity,"     endowment,"  and  "  land,"  and  continued  : — ] 

There  can  be  no  doubt  that  those  words  of  interpretation 
include  under  the  phrase  "  endowment "  all  real  estate  and  all 
personal  estate ;  they  do  not  say  that  all  real  and  all  personal 
estate  shall  constitute  an  "  endowment,"  but  that  where  the  word 
"  endowment "  is  used  it  is  to  apply  to  all  real  and  personal 
estate.  If  the  Act  had  not  contained  sect.  62  it  would  clearly 
have  applied  to  the  present  corporation.  But  sect.  62  creates 
some  very  large  exemptions  from  the  Act,  and,  in  my  opinion, 
it  makes  no  difference  whether  the  exemption  is  effected  by  the 
original  words  of  enactment  applying  only  to  particular  things 
which  are  mentioned,  those  which  are  exempted  being  omitted 
from  the  enactment ;  or  whether  general  words  of  enactment  are 
used  in  the  first  instance,  and  there  is  a  subsequent  express 
exemption  of  those  things  which  are  to  be  excluded  from  the 
operation  of  the  general  w^ords.  It  seems  to  me  to  come  really 
to  the  same  thing  in  the  end.  By  sect.  62  the  Universities, 
the  British  Museum,  and  other  corporations  and  charities  men- 
tioned by  name  are  exempted ;  and  then  come  these  words : 
"  Any  institution,  establishment,  or  society  for  religious  or  other 
jcharitable  purposes  ....  wholly  maintained  by  voluntary  con- 
jtributions."  Those  cases  are  all  entirely  exempted  from  the  Act. 
iBut  the  Legislature  had  to  deal  also  with  cases,  many  of  which 
existed  at  that  time,  in  which  an  institution  for  charitable 
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NORTH,  J,  purposes  was  maintained  in  part  by  voluntary  contributions,  and 
1.892  in  part  by  other  means ;  and  the  section  proceeds  next  to  deal 
GovERNOKs  OF  ^^^^  theso  cases.  It  provides  that  "  Where  any  charity  is  main- 
™foe"th      tained  partly  by  voluntary  subscriptions,  and  partly  by  income 

Relief  of  arising  from  any  endowment,  the  powers  and  provisions  of  the 
Widows  and  Act  shall,  with  respect  to  such  charity,  extend  and  apply  to  the 
^TergymejT  i^icome  from  endowment  only,  to  the  exclusion  of  voluntary  sub- 

(commonly  scriptions,  and  the  application  thereof;   and  no  donation  or 

CALLED  THE  ^  ^  ^  ^ 

CoEPOEATioN  bequest  unto  or  in  trust  for  any  such  charity  as  last  aforesaid, 
^^OFTBE^^  of  which  no  special  application  or  appropriation  shall  be  directed 
^^Skin^ner^^  or  declared  by  the  donor  or  testator,  and  which  may  legally  be 

  applied  by  the  governing  or  managing  body  of  such  charity  as 

income  in  aid  of  the  voluntary  subscriptions,  shall  be  subject  to 
the  jurisdiction  or  control  of  the  said  board,  or  the  powers  or 
provisions  of  this  Act." 

Pausing  there,  I  may  observe  that  I  have  not  now  to  deal  with 
a  charity  maintained  wholly  by  voluntary  subscriptions  ;  it  is 
clear  that  a  charity  so  maintained  is  entirely  outside  the  Act, 
and  that  a  charity  maintained  partly  by  voluntary  subscriptions 
and  partly  by  income  derived  from  endowment,  is,  so  far  as 
regards  the  voluntary  subscriptions,  also  outside  the  Act.  In 
such  a  case  the  Act  is  to  apply  only  to  the  income  derived  from 
endowment,  and  not  to  the  endowment  itself.  Sect.  62  says : 
"  The  provisions  of  the  Act  shall,  with  respect  to  such  charity, 
extend  and  apply  to  the  income  from  endowment  only,"  and  the 
word  "  endowment  "  includes,  by  virtue  of  the  interpretation 
clause,  any  real  and  any  personal  estate.  This  being  the  pro- 
vision, one  can  understand  the  meaning  of  the  words  which 
follow :  "  No  donation  or  bequest  unto  or  in  trust  for  any  such 
charity  as  last  aforesaid,  of  which  no  special  application  or 
appropriation  shall  be  directed  or  declared  by  the  donor  or 
testator,  and  which  may  legally  be  applied  by  the  governing  or 
managing  body  of  such  charity  as  income  in  aid  of  the  voluntary 
subscriptions,  shall  be  subject  to  the  jurisdiction  or  control  of  the 
said  board."  Why  are  those  words  as  to  income  introduced? 
Not  because  the  capital  is  included,  although  the  income  is  ex- 
cluded, but  because  under  the  preceding  words  the  endowment 
itself  is  excluded,  except  to  the  extent  of  its  income ;  and  those 
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words  deal  with  income  from  endowment  in  aid  of  the  voluntary  NORTH,  J. 

subscriptions.  1892 

This  is  how  the  Act  of  1853  stands,  and  to  it  an  interpretation  Governors  op 

has  been  given,  first  by  Lord  Bomilhj,  and  afterwards  by  other 

Judges,  who  adopted  his  view.    An  endowment,  which  clearly  ^|"p^^^ 

cannot  mean  for  the  purposes  of  the  Act  every  item  of  realty  Widows  and 

and  every  item  of  personalty  which  belongs  to  the  charity,  was  clergymen 

defined  by  Lord  Bomilly  in  a  case  in  which  this  very  corporation  called  the 

were  plaintiffs,  as  being  an  endowment  "  made  for  some  specific  or  Corporation 

OJF  THE  Sons 

particular  purpose  or  trust."   The  case  is  reported  (1) :  and  Lord     of  the 
Bomilly  said  :  "  It  is  clear,  from  this  language "  (that  is,  of  ^^skdSer!^^ 

sect.  62),  "  that  a  donation  or  bequest  would  be  an  '  endowment ' ;   

but  if  invested,  the  income  arising  from  it  would  be  exempted 
I  from  the  control  of  the  board ;  unless,  to  use  the  words  of  the 
!  Act,  there  was  a  *  special  application  or  appropriation,'  that  is  to 
say,  an  appropriation  to  some  specific,  as  distinct  from  the 
general,  purpose  and  object  of  the  association.  My  opinion, 
therefore,  founded  on  the  consideration  of  this  section,  taken 
by  itself  alone,  is,  that  the  word  *  endowment '  has  reference  to 
an  endowment  made  for  some  specific  or  particular  purpose  or 
trust.  I  use  the  words  *  specific  or  particular  purpose  or  trust ' 
advisedly,  because  a  gift  of  a  sum  of  money  to  the  corporation 
simfliciter,  or  a  gift  in  trust  for  the  furtherance  of  the  objects 
and  purposes  for  which  the  corporation  was  established,  would 
be  various  ways  of  accomplishing  the  same  end,  namely,  making 
a  donation  to  the  corporation  itself."  Just  in  the  same  way  a 
donation  or  conveyance  of  land  would  be  precisely  the  same 
thing  as  the  donation  of  a  large  sum  of  cash  or  consols,  or  other 
securities.  Then  Lord  Bomilly  continues :  "  What  words  would 
amount  to  and  constitute  a  '  particular  and  specific  trust,'  so  as 
to  bring  a  bequest  or  donation  within  the  meaning  of  the  word 
*  endowment,'  according  to  the  sense  in  which  it  appears  to  have 
been  used  in  this  section,  taken  alone,  it  is  not  necessary  for  the  pre- 
sent purpose  to  consider,  as  no  such  question  arises ;  when  it  does, 
the  Court  must  determine  it."  Then  (2)  he  says  that  the  only 
way  in  which  in  his  opinion  sects.  62  and  66  can  be  reconciled 
S  "to  retain  the  interpretation  I  have  already  given  to  the 
(1)  27  Beav.  651,  663.  (2)  27  Beav.  665. 
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NORTH,  J.  word  *  endowment '  in  sect.  02,  viz.,  the  devotion  of  property  to 

1892       a  specific  and  particular  trust,  and  to  give  it  the  same  meaning 

GoVEUNOltB  OF  in.  sect.  66  (the  interpretation  clause),  that  is,  to  hold  that  the 

™roK^THE^^  meaning  of  this  clause  is  not  to  enact  that  the  possession  by  any 

THE^Poor    c^^^^ty  property  of  the  various  kinds  there  enumerated 

Widows  and  constitutes  an  '  endowment ; '  but  that  property  of  all  the  classes 

Clergymen  and  character  there  specified  may  be  made  the  subject  of  '  endow- 

CALLED  THE  ^^^^ '  I         thcrcfore  land,  money,  every  species  of  real  and 

Corporation  personal  property  whatsoever,  includinsr  even  personal  chattels 
OF  THE  Sons  ^  •  i   i  i 

of  THE     — provided  any  such  were,  either  by  the  will  of  the  donor  or 

^^Skinner?^^  otherwise,  impressed  with  a  particular  and  specific  trust — may 
be  made  the  subject  of  *  endowment '  in  favour  of  the  charity." 
In  that  case  Lord  Bomilly  did  not  decide  what  the  meaning  of 
"  a  particular  and  specific  trust "  is,  and  I  do  not  pretend  to 
give  any  precise  definition  of  it.  But  I  find  in  the  very  deed 
of  1717,  by  which  land  was  conveyed  to  the  corporation,  an 
instance  of  such  a  trust,  because,  after  the  first  two  life  estates, 
the  property  is  limited  "  to  the  use  of  Elizabeth  Bayley  for  her 
life,  she  paying  thereout  a  yearly  sum  of  £10  for  the  support 
of  poor  charity  children  of  the  parish  of  All  Halloivs,  Lombard 
Street,  London.^^  That  clearly  is  a  "  particular  and  specific  trust : " 
but,  when  we  come  to  the  remainder,  which  is  "to  the  only 
proper  use  and  behoof  of  the  corporation,  and  their  successors 
for  ever,"  that  clearly  is  not  "  a  particular  and  specific  trust " 
of  any  kind.  It  is  a  gift  to  the  corporation  out  and  out  in 
terms  which  would,  if  they  were  not  a  charitable  corporation, 
enable  them  to  apply  the  property  for  any  lawful  purpose, 
just  as  they  could  apply  subscriptions ;  but,  being  a  charit- 
able corporation,  it  means  that  they  are  the  owners  of  the  pro- 
perty in  fee  for  the  purpose  of  the  charity  which  they  have  to 
administer.  ^^ 
It  has  been  suggested  that  this  land  could  not  be  applied  as 
income  in  aid  of  the  voluntary  subscriptions.  I  do  not  see  the 
force  of  that  observation.  That  would  be  so  also  in  the  case  otj 
personal  estate  not  being  actual  cash.  By  the  charter  thi? 
corporation  have  power  to  deal  with,  not  only  real  estate,  but  per 
sonal  estate,  and  not  only  cash,  but  "  goods,  chattels,  and  thing 
whatsoever,"  and  those  "  goods,  chattels,  and  things  "  couL 
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not,  without  conversion  in  some  way  or  sale,  be  applied  in  aid  NOETH,J, 

of  the  income  arising  from  voluntary  subscriptions,  1892 

So  far,  therefore,  as  the  Act  of  1853  goes,  it  seems  to  me  Q^y^^^g^jj, 

that  this  corporation  is  clearly  exempted  from  its  operation.  ^^^^^^^^^^ 

Then  I  turn  to  the  Act  of  1855.     [His  Lordship  read  sect.  29,    Belief  of 
.       ^  THE  Poor 

and  continued  : — J  Widows  and 

No  doubt,  as  Vice-chancellor  Baeo7i  pointed  out,  if  we  had  cleTg™'' 

merelv  to  consider  the  earlier  Act  and  sect.  29  of  the  later  (commonly 

^  ^  CALLED  THE 

Act,  nice  questions  would  arise  as  to  how  far  the  provisions  of  Coepoeation 

OF  TQEi  Sons 

sect.  29  had  superseded  or  got  rid  of  sect.  62  of  the  earlier  Act.     of  the 
But  then  there  is  sect.  48  of  the  later  Act.    [His  Lordship  read  ^'skinnI^!''' 

sect.  48.]    ISTow  sect.  29  speaks  of  the     charity  estate,"  and   

sect.  48  says  what  meaning  is  to  attach  to  the  word  "  charity  "  ; 
it  is  not  to  include  a  charity  which  is  expressly  exempted  from 
the  operation  of  the  Act  of  1853.  In  my  opinion,  therefore, 
this  corporation  is  exempted  by  the  Act  of  1853,  and  although, 
by  virtue  of  the  first  part  of  sect.  48  of  the  Act  of  1855,  sect.  29 
of  that  Act  would  include  the  present  case,  yet,  by  virtue  of  the 
latter  part  of  sect.  48,  sect.  29  is  excluded  from  application. 
The  words  in  sect.  48,  "  shall  not  include  any  charity  or  institu- 
tion expressly  exempted  from  the  operation  of  the  Act  of  1853," 
in  my  opinion,  do  not  merely  mean,  a  charity  or  institution  which 
is  wholly  exempted,  as  being  maintained,  for  instance  by  voluntary 
contributions  only,  but  include  also  any  charity  or  institution 
which  is  expressly  exempted  in  part  from  the  operation  of  the 
Act.  Sect.  48  applies  to  such  a  charity  so  far  as  the  Act  of  1853 
exempts  it  from  its  operation. 

The  result  is  that,  in  my  opinion,  the  Act  of  1855  has  made 
no  difference.  We  are,  therefore,  thrown  back  upon  the  Act  of 
1853,  and  under  that  Act  the  consent  of  the  Charity  Commis- 
sioners is  not  necessary  to  this  sale.  I  will  make  a  declaration 
accordingly. 

The  costs  of  the  application  must  be  paid  by  the  purchaser. 

Solicitors :    Maudes  &  Tunnicliffe,  agents  for  Marsh  &  Son 
Rotlierliam  ;  Bridges,  Saivtell  &  Co. 

W.  L.  C. 


188 


CHANCEKY  DIVISION. 


[1893] 


STIRLING.J, 


1892 


In  re  BOURNE. 
JMARTIN  V.  MARTIN. 


Oct.  25,  2U. 


[1892    B.  2422.] 


Administration — Probate  Duly — Estate  Duty — Incidence — Specific  andj  Besi- 
duary  Legatees — Customs  and  Inland  Revenue  Act,  1881  (44  (fe  45  Vict, 
c.  12),  ss.  27,  41 — Customs  and  Inland  Revenue  Act,  1889  (52  &  53  Vict, 
c.  7),  s.  5. 

The  incidence  of  the  new  duties  imposed  by  the  Customs  and  Inland 
Revenue  Act,  1881,  s.  27,  and  the  Customs  and  Inland  Revenue  Act,  1889, 
s.  5,  is  governed  by  the  same  principle  as  that  which  regulated  the  inci- 
dence of  the  old  probate  duty,  namely,  that  it  should  be  borne  by  the 
general  residuary  personal  estate. 

The  testatrix,  who  died  in  1891,  by  her  will,  dated  in  1870,  after 
making  certain  pecuniary  bequests  and  specific  gifts  of  property,  partly 
real  and  partly  personal,  and  disposing  of  the  residue  of  her  real  estate, 
gave  the  residue  of  her  personal  estate  to  M.  absolutely  : — 

Held,  that  the  stamp  duty  payable  under  sect.  27  of  the  Customs  and 
Inland  Revenue  Act,  1881,  and  the  estate  duty  payable  under  sect.  5  of 
the  Customs  and  Inland  Revenue  Act,  1889,  must  be  paid  by  M.  alone, 
and  not  rateably  by  him  and  the  specific  legatees. 

In  re  Croft  (1)  distinguished. 

The  testatrix,  Anna  Sturges  Bourne,  by  lier  will,  dated  the 
18th  of  ]\Iarch,  1870,  after  appointing  George  Edward  Martin  and 
the  Rev.  William  Martin  to  be  her  executors,  and  making  certain 
pecuniary  bequests  and  specific  gifts  of  real  and  leasehold 
estates,  devised  and  bequeathed  all  other  her  real  estate,  what- 
soever and  wheresoever  situate,  and  certain  sums  of  Reduced  and 
New  Three  per  Cent.  Annuities,  and  all  other  moneys,  stocks, 
shares,  funds,  and  securities  representing  the  residuary  personal 
estate,  and  the  proceeds  of  the  sale  of  the  real  estate  of  her  late 
father,  and  also  a  certain  sum  of  Consolidated  Bank  Annuities, 
to  which  she  was  entitled  under  the  marriage  settlement  of 
her  late  father,  to  her  executors  upon  trust  for  sale  and  con- 
version, and  to  divide  the  moneys  arising  therefrom  equally 
between  the  children  and  issue  of  the  Rev.  George  Martin  and 
the  Rev.  William  Martin  (both  then  deceased),,  in  manner 


(1)  [1892]  1  Ch.  652. 
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Maetin, 


therein  mentioned ;  and  she  gave  all  the  residue  of  her  personal  STIELING,J. 
estate  and  effects  to  George  Edward  Martin  absolutely.  The  1892 
testatrix  made  a  codicil,  dated  the  10th  of  September,  1890,  by 
which  she  revoked  the  appointment  of  the  Kev.  William  Martin  as 
executor  and  trustee  of  her  will,  and  appointed  the  Eev.  Biohard 
Martin  to  be  an  executor  and  trustee  in  his  place,  but  did  not  in 
any  other  way  alter  the  disposition  of  the  will,  so  far  as  it  is 
material  now  to  state. 

The  testatrix  died  on  the  9  th  of  December,  1891,  and  her 
will  and  codicil  were  proved  by  the  executors,  the  Eev.  Bichard 
Martin  and  G.  E.  Martin, 

This  was  an  originating  summons  taken  out  by  the  Eev. 
Bichard  Martin  for  the  determination  of  the  following  questions  : 
(1.)  Whether  the  stamp  duty  which,  under  sect.  27  of  the 
Customs  and  Inland  Bevenue  Act,  1881,  had  become  payable  in 
respect  of  the  estate  of  the  testatrix,  ought  to  be  paid  by  the 
Defendant,  G.  E.  Martin,  alone  as  the  residuary  legatee  under 
the  will  and  codicil,  or  whether  such  stamp  duty  ought  to  be 
paid  rateably  by  the  Defendant,  G.  E.  Martin,  and  by  such  of 
the  children  and  issue  of  the  Eev.  G.  Martin  and  the  Eev. 
W.  Martin  respectively  as  were  entitled  to  take  under  the  trusts 
of  the  will  and  codicil. 

(2.)  The  like  question  as  to  the  estate  duty  payable  under 
sect.  5  of  the  Customs  and  Inland  Bevenue  Act,  1889. 


Badcoch,  for  G.  E.  Martin  : — 

The  burden  of  the  stamp  duty  should  be  borne  rateably  by 
the  specific  and  residuary  legatees.  Sect.  41  of  the  Act  of 
1881  provides  that  where  duty  has  been  paid  under  the  Act, 
in  respect  of  any  legacy,  residue,  or  share  of  residue,  the  1  per 
cent,  duty  imposed  by  the  Act  55  Geo.  3,  c.  184,  shall  not  be 
payable.  The  section,  therefore,  gives  relief  to  both  legacies 
and  residue,  and  that  would  not  have  been  the  case  if  the  Legis- 
lature had  intended  the  residue  to  bear  the  burden  of  the  new 
duties  alone. 

In  Li  re  Croft  (1),  Mr.  Justice  KeJcewich  held  that  the  account 
duty  payable  under  sect.  38,  sub-sect.  2,  of  the  Act  of  1881,  and 

(1)  [1892]  1  Ch.  652. 
Vol.  I.  1893.  P  1 
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STIRLING,.!,  sect.  11  of  the  Customs  and  Inland  Bevenue  Act,  1889  (52  &  53 
1892       Yict.  c.  7),  must  be  borne  by  all  the  appointees  under  a  volun- 
Inre      tary  settlement,  rateably  according  to  their  respective  shares, 
Bourne.  residuary  appointee  exclusively.    I  submit  that 

that  authority  governs  the  present  case,  and  that  both  the  stamp 
duty  and  the  estate  duty  are  payable  rateably. 

[He  also  referred  to  Tretheivy  v.  Helyar  (1),  and  to  sects.  27  and 
38ofthe  Actof  1881.] 

C.  Gurdon,  for  the  beneficiaries  under  the  will  other  than 
G.  E.  Martin  :— 

In  re  Croft  (2)  does  not  apply  first,  because  it  was  a  case  of  a 
settlement,  and,  secondly,  because  there  the  contest  was  not, 
between   specific  and  residuary  legatees,  but  between  the 
appointees  of  various  portions  of  a  specific  fund. 
The  duties  should  be  paid  out  of  the  residue. 
[He  also  referred  to  Trethewyw.  Helyar  and  Fenton  v.  Wills  (3).] 

Badcoeh,  in  reply. 


1892.  Oct.  29.  Stirling,  J.  (after  referring  to  the  terms  of 
the  will,  continued)  : — 

The  will,  therefore,  is,  for  the  purpose  of  this  judgment,  of  the 
simplest  character.  The  residuary  devise  is  according  to  the 
decision  in  Hensman  v.  Fryer  (4),  a  specific  devise.  The  will, 
therefore,  amounts  to  a  specific  gift  of  property  consisting  partly 
of  realty  and  partly  of  personalty,  followed  by  a  gift  of  the  residue 
of  the  testatrix's  personal  estate.  The  question  is  whether  the 
duties  are  payable  in  part  out  of  the  property  specifically  given 
or  whether  they  must  be  paid  entirely  out  of  the  residuary 
personal  estate.  Now  let  us  consider  how  the  law  stood  before 
the  passing  of  the  Acts  mentioned  in  the  summons.  Down  to 
1880  there  was  payable  by  the  executor  or  administrator  ii 
probate  duty,  which  was  a  stamp  duty  imposed  by  the  Act 
55  Geo.  3,  c.  184,  and  certain  other  Acts  incorporated  thereir 
by  reference.    The  general  effect  was  that  the  executor  wa? 

(1)  4  Ch.  D.  53.  (3)  7  Ch.  D.  33. 

(2)  [1892]  1  Ch.  652.  (4)  Law  Rep.  3  Ch.  420. 
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compelled  to  stamp  the  probate  or  letters  of  administration  with  STIRLING^J. 
a  stamp  which  denoted  payment  of  duty  upon  property  of  a 
certain  value  subject  to  the  probate :  see  41  Geo.  3,  c.  86,  s.  3. 
Then  how,  under  the  old  law,  was  that  paid  ?    The  Acts  which 
impose  the  duty  contain  no  directions  as  to  the  property  out  of 
which  it  is  payable.    In  that  respect,  they  are  very  different 
from  the  Legacy  Duty  Act  (36  G-eo.  3,  c.  52,  ss.  6,  24),  which  contains 
lelaborate  provisions  which  shew  that  the  duty  is  to  fall  upon  the 
llegatee.    There  is  no  question  as  to  how  the  probate  duty  was, 
tn  fact,  paid  under  the  old  law.    According  to  the  regular 
[practice  it  was  paid  out  of  the  general  residuary  personal  estate, 
lit  was  a  testamentary  expense  which  had  to  be  incurred  by  the 
lexecutor  in  order  to  obtain  a  valid  probate  which  was  the  evi- 
idence  of  his  title,  and  the  burden  of  it  did  not  fall  upon  the 
Specific  legatees,  and  still  less  upon  the  specific  devisees.  Counsel 
have  not  been  able  to  find  any  decision  establishing  that  practice, 
md  I  am  not  surprised  that  that  should  be  so,  as,  upon  principle,  it 
seems  clear  that  it  was  right.   The  principle  is  laid  down  by  Lord 
Selborne  in  Eohertson  v.  Broadhent  (1).    He  says  this :  "  The  prin- 
dple  of  the  exemption  of  personal  estate  specifically  bequeathed 
s,  that  it  is  necessary  to  give  effect  to  the  intention  apparent  by 
;he  gift.  If  the  bequest  is  of  a  particular  chattel,  such  as  a  horse 
)r  a  ship,  it  is  manifest  that  the  testator  intended  the  thing  itself 
0  pass  unconditionally,  and  in  statu  quo,  to  the  legatee ;  which 
ould  not  be  if  it  were  subject  to  the  payment  of  funeral  and 
estamentary  expenses,  debts,  and  pecuniary  legacies."    I  may 
nention,  as  an  illustration  of  that,  what  we  know  to  have  been 
he  law  as  to  specific  gifts  of  property  subject  to  incumbrances, 
before  LocJce  King's  Act  the  specific  devisee  was  entitled  to  have 
he  incumbrance  upon  the  property  devised  to  him  discharged 
tut  of  the  testator's  personal  estate.    That  has  been  altered  as 
egards  incumbrances  upon  real  estate  subsisting  at  the  death  of 
e  testator ;  but  the  Act  does  not  apply  to  personal  estate,  as  to 
hich  the  old  law  still  applies,  as  is  shewn  by  the  judgment  of 
e  late  Master  of  the  Eolls  in  Bothamley  v.  Sherson  (2).    If  the 
■eneral  personal  estate  is  insufficient  the  executor  or  adminis- 
rator  would  be  entitled  to  be  indemnified  out  of  such  funds  as 


(1)  8  App.  Cas.  812. 


(2)  Law  Eep.  20  Eq.  304,  314. 
P  2       .  1 
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STIRLING,J.  came  to  his  hands  by  virtue  of  the  probate,  and  in  such  a  case, 
1892       and  in  this  way,  the  specific  legatee  might  be  called  upon  to  pay 
or  contribute  to  the  payment  of  the  probate  duty  ;  but  unless  the 
general  personal  estate  fails  the  specific  legatees  are  not  charge- 
able with  it.    The  law  was  first  altered  by  the  Customs  and 
Inland  Revenue  Act,  1880  (43  Vict.  c.  14),  which  simply  altered 
the  scale  of  duties,  sect.  9  substituting  new  duties  for  the 
old.    Then  came  the  Customs  and  Inland  Bevenue  Act,  1881 
(44  &  45  Yict.  c.  12),  sect.  27  of  which  abolished  the  duties  upon 
probates  of  wills  and  letters  of  administration,  and  in  substitu-  > 
tion  for  them  imposed  certain  duties  on  the  affidavits  required 
by  a  subsequent  section.     Sect.  28  of  that  Act  gave  to  the 
executor  or  administrator  a  power,  which  he  had  not  before,  ta  I 
deduct  the  aggregate  amount  of  the  debts  and  general  expenses  ; 
from  the  value  of  the  estate  in  estimating  the  amount  chargeable  ; 
with  duty.    Sect.  29  makes  provision  as  to  the  affidavit  required  i 
from  the  person  applying  for  the  probate  or  letters  of  adminis-  i 
tration.    Sect.  30  provides  that  probate,  and  letters  of  adminis- ' 
tration  are  to  bear,  instead  of  stamp  duty,  a  certificate  shewing ' 
that  the  affidavit  has  been  delivered,  and,  if  liable  to  duty,  duly ' 
stamped,  and  stating  the  gross  value  of  the  estate.    Sect.  38  im-^ 
poses  fresh  stamp  duties  upon  property  passing  under  voluntary! 
settlements  and  by  donationes  mortis  causa.  Sect.  41  provides  thatj 
"In  respect  of  any  legacy,  residue,  or  share  of  residue  payable  oui 
of,  or  consisting  of  any  estate  or  effects  according  to  the  value | 
whereof  duty  shall  have  been  paid  on  the  affidavit  or  inventory 
or  account,  in  conformity  with  this  Act,  the  duty  at  the  rate  o 
1  per  cent,  imposed  by  the  Act  55  Geo.  3,  c.  184,  shall  not  be 
payable  ;  and  in  respect  of  any  succession  to  property  accordin'' 
to  the  value  whereof  duty  shall  have  been  paid  on  the  affidavi 
or  inventory  or  account  in  conformity  with  this  Act,  the  duty  a 
the  rate  of  1  per  cent,  imposed  by  the  Succession  Duty  Act,  185 
(16  &  17  Vict.  c.  51),  shall  not  be  payable."    In  this  Act  ther 
is  not  to  be  found,  any  more  than  in  the  Prohate  Duty  Acts,  an 
intimation  as  to  how  the  probate  duty  is  to  be  paid ;  and  ;i 
seems  to  me  that  the  principle  which  governed  the  incidencj 
of  the  old  duties  must  govern  these  new  duties,  which  are  sull 
stituted  for  them.    It  is  contended,  however,  that  the  preseil 
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case  is  governed  by  In  re  Croft  (1).  If  I  thought  that  that  case  STIRLING,J. 
was  in  point,  I  should  consider  it  my  duty  to  follow  it ;  but,  in  1892 
j  my  opinion,  it  is  not  in  point.  It  relates  to  the  duty  imposed 
by  sect.  38  upon  voluntary  settlements.  It  does  not  relate  'to  the 
incidence  of  the  duty  as  between  specific  and  residuary  legatees 
I  in  the  ordinary  sense,  but  between  appointees  of  various  parts  of 
I  a,  specific  fund.  In  that  case  Mr.  Justice  Kehewicli  came  to  the 
conclusion  that,  in  the  absence  of  any  provision  by  the  Legisla- 
ture as  to  the  incidence  of  the  duties,  regard  must  be  had  to  the 
intention  of  the  settlor.  It  seems  to  me  that  that  general  principle 
is  applicable  as  between  specific  and  residuary  legatees,  but  that, 
as  is  laid  down  by  Lord  Selhorne  in  Robertson  v.  Broadbent  (2), 
the  intention  is  that  the  specific  legatees  are  to  take  what  is  be- 
queathed to  them  free  from  all  testamentary  expenses,  including 
the  duty.  Eeliance  was  placed  upon  sect.  41  of  the  Act  of 
1881,  and  it  was  said  that  that  section  indicates  that  the  legacies 
are  to  bear  their  share  of  the  duty,  because  in  some  cases  it 
relieves  legacies  from  the  legacy  duty  formerly  borne  by  them, 
on  the  ground  of  their  being  liable  to  the  increased  probate  duty 
imposed  by  the  Act.  That  is  a  section  of  a  limited  application^ 
It  only  applies  in  cases  where  the  duty  is  payable  at  1  per  cent. 
— i.e.,  where  the  persons  who  take  the  benefits  under  the  will  are 
members  of  the  testator's  family.  No  doubt  the  Act  relieves 
the  specific  legatees  as  well  as  the  residuary  legatee;  but  I 
cannot  infer  from  that  that  it  was  the  intention  of  the  Legis- 
lature that  the  incidence  of  the  duty  should  be  altered.  If  the 
general  estate  were  insufficient,  the  legatees  might  have  to 
bear  the  duty,  and  if  they  were  persons  who  were  liable  to  pay 
1  per  cent,  then  the  intention  of  the  Legislature  seems  to  be  that 
they  should  be  relieved.  I  think  that  the  incidence  of  the  duty 
remains  as  under  the  old  Acts,  and  no  part  of  it  ought  to  fall 
upon  the  specific  legatees  so  long  as  there  is  any  general  residue. 
The  second  question  is  as  to  the  estate  duty  which  is  payable 
under  sect.  5  of  the  Customs  and  Inland  Revenue  Act,  1889  (52  &  53 
|yict.  c.  7).  Sub-sect.  5  of  that  section  provides  that  the  duties 
imposed  by  the  section  "are  to  be  in  addition  to  the  stamp 
duties  charged  on  the  affidavit  required  from  persons  applying 
(1)  [1892]  1  Ch.  652.  (2)  8  App.  Cas.  812. 
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and  in  addition  to  the  stamp  duties  charged  on  such  accounts  of 
personal  and  moveable  property  as  are  specified  in  sect.  38  of  the 
Customs  and  Inland  Revenue  Act,  1881,  as  amended  by  this  Act." 
That  is  simply  an  addition  to  the  stamp  duty,  and  it  was  ad- 
mitted at  the  Bar  that,  for  the  purpose  of  the  present  application, 
no  distinction  could  be  made  between  the  duties  chargeable 
under  sect.  27  of  the  Act  of  1881,  and  those  chargeable  under 
sect.  5  of  the  Act  of  1889.  I  think  the  same  rule  applies  in  the 
case  of  this  duty,  and  it  must  be  borne  by  the  residuary  legatee 
alone. 


Solicitors  for  all  parties  :  Frere,  Forster  &  Co, 

G.  A.  S. 
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Vendor  and  Furchaser — Restrictive  Covenants — Property  sold  in  Plots — Build- 
ing Scheme — Bejpresentations  hy  Vendor — Plan — Printed  Form,  of  Agree- 


If  a  vendor  prepares  a  plan  of  a  building  estate  shewing  lots  with 
houses  marked  on  them,  and  an  intending  purchaser  is  shewn  that  plan, 
and  his  agreement  with  regard  to  a  plot  purchased  by  him  happens  to  be 
on  a  printed  form  with  written  alterations,  the  purchaser  is  not  entitled 
to  assume  that  the  whole  estate  is  governed  by  a  building  scheme  that 
each  plot  shall,  without  variation,  be  built  on  strictly  in  accordance  with 
the  indications  on  the  plan,  and  shall  of  necessity  be  governed  by  the 
printed  portions  of  the  agreement. 

V.  and  8.  offered  a  landed  estate,  belonging  to  them,  in  plots  as  building 
sites  at  fee-farm  rents.  A  plan,  prepared  originally  for  the  approval  of  the 
local  sanitary  authority,  shewed  the  estate  cut  up  into  plots  of  even  size, 
on  each  of  which  the  ground  plan  of  one  house,  and  no  other  building, 
was  delineated. 

During  negotiations  for  a  conveyance  of  some  of  the  plots,  H.  was 
shewn  a  tracing  of  the  plan  (by  reference  to  which  he  selected  his  plots), 
and  was  informed  by  the  vendors  that  the  houses  were  to  be  of  a  superior 
class,  and  worth  at  least  £800  each,  and  that  on  certain  plots  pointed  out 
the  erection  of  stables  would  also  be  permitted. 

H.  signed  an  agreement  to  take  conveyances  of  four  plots,  the  principal 
parts  of  which  agreement  were  printed ;  and  one  of  the  printed  clauses 
provided  that  the  grantee  should  not  erect  on  any  plot  any  dwelling- 
house  or  building,  other  than  a  dwelling-house  worth  £800  (except  a 
greenhouse  of  a  specified  description). 

H.  erected  a  dwelling-house  of  the  required  value  on  each  of  his  plots, 
and  took  a  conveyance  (of  each  plot)  by  which  he  covenanted  not  to  alter 
the  external  elevation  of  his  buildings,  and  not  to  erect  any  other  building 
except  a  greenhouse. 

V.  subsequently  acquired  the  interest  of  S.  in  other  plots,  facing  those 
of  H.,  and  erected  thereon  a  billiard-room,  conservatory,  and  stables  as 
adjuncts  to  his  own  house ;  but  his  conveyance  contained  no  restrictive 
covenant  except  that  he  would  not  erect  any  building  without  the 
approval  of  S.,  which  he  obtained  before  proceeding  to  build  : — 

Eeldj  that  S.  had  no  cause  of  action  in  respect  of  the  erection  of  the 
buildings  of  V. 


ment. 


In  the  year  1885  the  Defendant,  William  Vowles,  and  one 
James  Bowe  Shorland  (referred  to  below  as  "the  grantors"), 
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EOMER,  J,  purchased  freehold  property  at  Bedland,  in  the  city  of  Bristol, 
1892       known  as  the  Bedland  House  estate,  consisting  of  a  mansion- 
TucKER     house  and  about  six  acres  of  ground  ;  and,  after  disposing  of 
VowLEs  mansion-house  and  about  an  acre  of  the  ground,  they 

  retained  the  remaining  five  acres  for  the  purpose  of  developing 

and  disposing  of  the  same  as  a  residential  building  estate.  For 
this  purpose  the  land  retained  was  cut  up  into  forty-six  plots  of 
equal  or  nearly  equal  size,  all  of  which  were  afterwards  offered 
to  the  public  as  building  sites  at  fee-farm  rents. 

Before  offering  the  land  to  the  public  the  grantors  had  a 
plan  of  it  prepared,  shewing  the  proposed  roads  and  drainage 
works,  and  representing  the  land  intended  to  be  disposed  of 
divided  into  such  plots  as  above  stated.  Upon  each  of  the  plots 
so  represented,  except  one,  there  was  indicated  on  the  plan  in 
red  the  site  of  a  semi-detached  house,  but  not  of  any  other 
building. 

The  plan  was  then  submitted  to,  and  was  eventually  approved 
by,  the  Bristol  Urban  Sanitary  Authority,  and  the  Defendant 
alleged  that  it  was  prepared  for  the  sole  purpose  of  satisfying 
the  requirements  of  the  sanitary  authority  in  respect  of  the 
roads  and  sewers  to  be  made,  and  the  general  building-lines  to 
be  observed  upon  the  property.  The  original  plan,  after  being 
passed  by  the  sanitary  authority,  was  deposited  with  them  as 
required  by  their  by-laws  ;  but  a  copy  of  so  much  of  it  as 
represented  the  forty-six  plots  was  framed  and  hung  up  in  the 
office  of  the  grantors'  solicitors,  and  intending  grantees,  upon 
applying  for  plots,  were  shewn  the  plan  so  displayed  or  a  copy 
of  it,  and  selected  their  plots  by  reference  thereto.  There  was 
also  produced  to  such  intending  grantees  a  printed  form  of 
agreement,  which  was  in  general  use  upon  the  estate,  in  which  j 
blanks  were  left  for  the  names,  dates,  rents,  numbers  of  plots,  | 
&c.,  and  upon  completion  of  the  negotiations  this  was  filled  up  I 
and  signed,  substantially  as  printed,  but  occasionally  with 
written  alterations  and  additions  in  respect  of  minor  matters. 
The  said  form  of  agreement  contained  {inter  alia)  the  following 
clauses : — 

"  1.  When  the  dwelling-house  hereinafter  agreed  to  be  built 
is  completed  and  made  fit  for  habitation  to  the  satisfaction  of 
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the  grantors  or  their  architect  or  surveyor,  the  grantors  will  EOMER,J. 

grant  and  convey  all  th  plot  of  land,  being  part  of  the  1892 

garden  heretofore  belonging  to  and  occupied  with  Bedland  tuckeu 
House,  Bedland,  in  that  part  of  the  parish  of  Westbury-on-Trym  ^o^l^^ 

which  is  in  the  city  of  Bristol,  and  which  plot  of  land    

delineated  on  the  plan  hereto,  and  thereon  coloured  pink, 

to  the  use  that  the  grantors,  their  heirs  and  assigns,  may 
from  the  day  of  ,  188    ,  receive  out  of  the  said 

\  plot  of  land  and  the  dwelling-house  thereon  the  yearly  fee- 
farm  rent  of  £— — ,  to  be  charged  upon  the  plot  of  land 

payable,"  as  therein  mentioned,  "  and  subject  to  such  fee-farm 

I  rent,  and  to  the  powers  and  remedies  for  the  recovery  thereof,  to 
the  use  of  the  grantee,  his  heir  and  assigns,  for  ever. 

"2.  The  grantee  may  immediately  after  the  signing  of  this 
agreement  enter  upon  the  said  plot  of  land  and  erect  the 

j  buildings  and  otherwise  proceed  with  the  works  contemplated 
by  this  agreement. 

"  3.  The  grantee  shall  within  one  calendar  month  after  obtain- 
ing possession  of  the  said  plot          of  land,  fence  in  the 

same  with  good  stone  walls,  not  less  than  the  heights  shewn 

on  the  plan  hereto,  and  coped  with^native  stone  on  edge,  or  brick 

and  freestone,  and  shall  before  the  day  of  ,  188    ,  at 

his  expense,  under  the  inspection  and  to  the  satisfaction  of  the 
grantors  or  their  architect,  build,  cover  in,  and  completely 
finish  fit  for  habitation,  with  all  proper  materials  and  in  a 

good,  substantial,  and  workmanlike  manner,  upon  the  said 

plot           of  land  a  good  and  substantial  dwelling-house  — — , 

such  dwelling-house  to  have  proper  offices  and  out-buildings, 

£ind  to  be  built  according  to  a  plan  and  elevation  to  be  first 
submitted  to  and  approved  by  the  grantors  or  their  architect  or 
surveyor,  and  under  the  inspection  of  the  grantors  or  such 
architect  or  surveyor,  and  will  lay  out  and  expend  on  the 

erection  of  the  said  dwelling-house  £800  at  least. 

"  9.  grant,  in  addition  to  a  covenant  to  erect,  complete,  and 

finish  the  dwelling-house  therein  mentioned  in  accordance  with 

I  this  agreement,  shall  contain  the  following  covenants  by  the  gran- 

I  tee  ...  .  Not  to  alter  or  add  to  the  original  external  elevation 
or  plan  of  the  dwelling-house  without  the  written  consent  of  the 


198 


CHANCEBT  DIVISION. 


! 

[1893] 


BOMER,  J.  grantors,  their  heirs  or  assigns  ;  not  to  erect  on  the  plot  of  land 
1892       any  dwelling-house  or  building,  other  than  the  dwelling-house 
Tucker    hereby  agreed  to  be  built  thereon,  except  at  the  back  of  such 
VowLEs     dwelling-house  a  greenhouse  or  conservatory,  the  same  not  to 
—       exceed  thirteen  feet  in  height  from  the  ground,  the  elevation 
thereof  in  every  such  case  to  be  first  submitted  to  and  approved 
by  the  grantors,  their  heirs  and  assigns,  or  their  architect  or  sur- 
*  veyor  ....  and  that  no  wall  bounding  the  plot  of  land  shall 
be  carried  higher  than  is  shewn  on  the  plan  hereto  ....  And 
not  to  carry  on  or  permit  to  be  carried  on  upon  the  premises,  or 
any  part  thereof,  any  trade  or  business  whatsoever,  or  to  use  the 
same  for  any  other  purpose  than  as  a  private  dwelling-house  or 
lodging-house  or  school,  without  the  consent  in  writing  of  the 
grantors,  their  heirs  and  assigns." 

There  was  no  express  reference  upon  the  said  plan,  or  in  any 
document,  to  any  building  restrictions  or  scheme  as  governing 
the  whole  estate. 

In  or  about  March,  1887,  Arthur  Herridg'e,  a  builder  (who  was 
not  originally  a  party  to  the  action,  but  was  afterwards  added  as 
a  Plaintiff),  entered  into  negotiations  with  the  grantors  for  a 
grant  to  him  of  plots  upon  the  estate.  In  the  course  of  such 
negotiations^  the  plan  displayed  in  the  office  of  the  grantors' 
solicitors  was  produced  to  him,  and  he  was  told  that  it  repre- 
sented the  manner  in  which  the  estate  would  be  built  upon,  and 
further  that  upon  certain  plots,  which  were  pointed  out  to  him 
thereon,  stables  might  be  erected.  The  plots  so  pointed  out  to 
him  were  some  six  or  seven,  to  which  there  was  a  back  entrance  or 
a  passage,  represented  upon  the  plan.  Ultimately  Berridge  selected 
and  agreed  to  take  the  plots  Nos.  1  to  4  upon  the  plan,  and 
situate  in  a  road  called  Iddesleigh  Boad  ;  and  on  the  27th  of 
March,  1887,  he  signed  an  agreement  with  the  grantors  substan- 
tially in  the  printed  form.  The  plan  thereto  did  not  indicatei 
the  height  of  any  boundary  walls.  The  agreement  contained  an 
additional  proviso  in  writing  that  the  front  boundary  walls  of 
the  houses  to  be  erected  should  not  exceed  2  ft.  6  in.  in  height, 
and  should  be  surmounted  by  iron  railings  not  exceeding  2  ft.  6' 
in  height. 

The  houses  to  be  erected  upon  the  plots  taken  under  the  sai ' 


1  Oh. 


CHANCEKY  DIVISION. 


199 


agreement  were  completed,  and  by  four  several  indentures,  two  KOMER,  J. 
dated  the  25th  of  October,  1887,  and  the  others  dated  the  17th  1892 
of  December,  1887,  the  four  plots  were  granted  to  Herridge  at  Tucker 
fee-farm  rents  of  £18  for  each  plot,  and  subject  as  to  each  plot  yowler 
to  such  restrictiye  covenants  as  were  mentioned  in  the  printed  — 
form  of  agreement. 

The  Plaintiff,  G.  H.  Tucher,  was  the  second  mortgagee  of  the 
four  plots  and  the  houses  thereon,  under  two  indentures  of  mort- 
gage, dated  respectively  the  12th  of  April,  1888,  and  the  1st  of 
May,  1888,  and  in  the  case  of  each  plot  the  mortgage  was  made 
subject  to  the  restrictive  covenants  aforesaid. 

C.  E,  Tucker  resided  in  the  house  upon  plot  4,  having  entered 
into  possession  thereof  and  also  of  plot  3  and  the  house  thereon^ 
under  his  mortgage. 

William  Vowles  was  the  owner  of  plots  5  to  12  upon  the  said 
plan,  situate  in  Iddesleigh  Boad^  on  the  side  opposite  the  Plain- 
tiff's property,  having  acquired  from  /.  B.  SJiorland  his  undivided 
moieties  thereof  respectively.  Plots  5  and  6  were  acquired  by 
William  Vowles  as  aforesaid  before  the  date  of  the  grants  to  the 
Plaintiff  Herridge ,  and  in  respect  of  these  the  Defendant  TFl 
Vowles  had  entered  into  such  restrictive  covenants  as  had  been 
required  from  Herridge  in  respect  of  his  plots,  and  had  built 
thereon  accordingly ;  but  in  respect  of  the  remaining  plots,  7  to  12^ 
which  were  not  acquired  by  the  Defendant  as  aforesaid  until  the 
year  1891,  the  only  building  covenant  entered  into  by  him  was 
a  covenant  with  /.  B.  Shorland  not  to  erect  any  building  or 
buildings  thereon  without  first  submitting  plans  thereof  to 
J.  B.  Shorland,  and  obtaining  his  approval  thereof — which  condi- 
tions Vowles  complied  with  before  commencing  to  build. 

Most  of  the  plots  had  been  disposed  of,  some  of  them  having 
been  acquired  by  /.  B.  Shorland^  who  purchased  the  undivided 
moieties  thereof  of  W.  Vowles,  except  in  the  case  of  plots  1  to 
12,  acquired  by  the  Defendant  as  aforesaid,  and  of  the  plot  upon 
which  no  house  was  indicated  upon  the  plan.  Each  grantee  or 
purchaser,  including  J.  B.  Shorland,  had  entered  into  restrictive 
covenants  substantially  the  same  as  those  provided  for  by  the 
printed  form  of  agreement  and  required  from  the  Plaintiff 
Herridge,  the  only  material  variation  being  that  in  the  case  of 
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ROMEK,J.  the  few  plots  having  an  entrance  or  roadway  at  the  back,  as 
1892       shewn  upon  the  plan,  the  restrictive  covenants  permitted  the 

Tucker     erection  of  stabling  in  the  rear  of  the  houses  to  be  built  thereon. 

V  ^"  W.  Vowles  occupied  the  house  upon  plot  6  ;  and  in  May,  1891, 

  he  commenced  to  build  upon  the  adjoining  plots  7,  8,  9,  and  part 

of  10,  acquired  by  him  as  aforesaid,  the  following  buildings, 
which  he  intended  to  use  as  adjuncts  to  the  house  upon  plot  6 — 
that  is  to  say,  (1.)  a  billiard-room  about  twenty  feet  high ;  (2.)  a 
conservatory  about  seventeen  feet  high  ;  (3.)  a  stable  and  coach- 
house upwards  of  seventeen  feet  high ;  (4.)  a  boundary  wall,  in 
front  of  all  his  plots,  about  seven  feet  high. 

C.  H.  Tucker  complained  that  these  buildings  were  a  breach  of 
the  building  restrictions  by  which  he  was  bound,  and  which  he 
alleged  governed  the  whole  estate  ;  and  on  the  17th  of  August, 
1891,  when  the  exterior  of  the  buildings  complained  of  was 
nearly,  but  not  quite,  finished,  he  brought  this  action  against 
W.  Vowles  claiming  to  have  them  removed.  A  motion  for  an 
interim  injunction  was  heard  by  the  Vacation  Judge  on  the  2nd 
of  September,  1891,  and  was  directed  by  him  to  stand  over  until 
the  trial  of  the  action.  Subsequently  Herridge  was  added  as  a 
co-Plaintiff. 

The  Plaintiffs  alleged  that  the  whole  estate  was  governed  by 
restrictions  substantially  the  same  as  those  by  which  they  them- 
selves were  bound,  and  they  called  evidence  to  prove  that, 
during  negotiations  for  grants,  representations  to  that  effect  were 
made  to  them  and  other  grantees  by  the  grantors.  His  Lordship, 
however,  came  to  the  conclusion  that  the  Plaintiffs  had  made 
no  inquiries,  and  that  the  grantors  had  made  no  representation 
respecting  the  existence  of  any  such  building  scheme  as  that 
alleged  by  the  Plaintiffs.  With  respect  to  the  printed  form,  evi- 
dence was  given  on  behalf  of  the  Defendant  that  it  was  prepared 
by  the  grantors'  solicitor,  from  an  old  form  in  the  office,  for  his 
own  convenience  in  dealing  with  the  estate,  and  without  any' 
definite  instructions  from  the  grantors. 

Chadwyck  Healey,  Q.C.,  and  Seddon,  for  the  Plaintiffs  : — 

It  being  admitted  that  there  was  some  scheme  or  intention  to 
develop  the  property  as  a  residential  estate,  the  particulars  of 
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such  scheme  must  be  gathered  from  what  is  shewn  on  the  plan  EOMER,  j. 
produced  to  intending  grantees,  and  from  the  printed  form  of  1892b 
agreement  which  they  were  required  to  sign.    In  the  case  of  tucker 
every  plot  but  one — an  exception  which  proves  the  rule — the  yq^^es 

plan  indicates:  a  single  residence,  and  no  building.    The  effect   

of  the  evidence  is  that  when  the  plan  was  produced  to  intending 
grantees,  it  was  represented  that  it  indicated  substantially  the 
buildings  to  be  erected  on  the  estate.  That  representation,  and 
the  exhibition  of  the  plan  in  the  solicitor's  office,  the  general  use 
of  the  printed  form,  and  the  fact  that  the  restrictions  therein 
were  imposed  on  grantees  generally,  amount  to  a  representation 
that  such  restrictions  were  to  govern  the  whole  estate  and  be 
binding  on  the  purchaser  of  each  lot.  Any  one  who  has  acquired 
one  of  several  lots  laid  out  for  sale  as  building  plots — where  the 
intention  is  that  each  purchaser  shall  be  bound  by,  and,  as  against 
the  others,  have  the  benefit  of  the  covenants  entered  into  by  each 
purchaser — is  entitled  to  the  benefit  of  the  covenants  :  Benals  v. 
CowUshaw  (1).  It  is  immaterial  that  there  is  no  covenant  by 
the  persons  who  were  vendors,  if  the  estate  is  sold  subject  to  a 
condition  that  each  purchaser  is  to  enter  into  restrictive  cove- 
nants with  the  vendor,  and  the  vendor  is  intending  to  sell  all 
the  property  :  Nottingham  Patent  Brick  and  Tile  Company  v. 
Butler  (2).  The  Plaintiffs'  case  is  not  weakened  by  the  fact 
that  what  was  to  be  a  common  obligation  was  not  embodied 
in  conditions  of  sale  at  an  auction :  Spicer  v.  Martin  (3).  An 
implied  agreement  by  the  vendors  with  every  purchaser  that 
none  of  the  lots  shall  be  built  upon  in  a  manner  inconsistent 
with  the  building  scheme,  may  be  collected  from  the  transaction 
of  sale  and  purchase  in  the  absence  of  express  covenant :  Mackenzie 
V.  Ghilders  (4). 

If  the  right  to  a  mandatory  injunction  has  been  lost  by  the 
Plaintiffs'  delay,  they  are  entitled  to  damages,  and  to  a  declara- 
tion that  the  buildings  complained  of  are  a  breach  of  the  restric- 
tions governing  the  estate :  Bowes  v.  Law  (5). 

[They  also  referred  to  Collins  v.  Castle  (6).] 

(1)  9  Ch.  D.  125  ;  11  Ch.  D.  866.  (4)  43  Cli.  D.  265. 

(2)  15  Q.  B.  D.  261 ;  16  Q.  B.  D.  778.  (5)  Law  Rep.  9  Eq..  636. 

(3)  14  App.  Cas.  12.  (6)  36  Ch.  D,  243. 
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ROMEK,  J.     Neville,  Q.C.,  and  Waggett,  for  the  Defendant : — 

Jf^  The  plan  and  printed  form  of  agreement  were  not  prepared 

TucKEi:  under  or  with  reference  to  any  building  scheme,  and  their  exist- 
VowLE«.     ence  and  use  are  otherwise  accounted  for.    The  plan  was  prepared 

"~  solely  to  meet  the  requirements  of  the  sanitary  authority,  and  its 

subsequent  use  was  for  convenience  of  reference  only.  The 
printed  form  was  taken  by  the  grantors'  solicitor  from  an  old 
form  in  use  in  the  office,  and  without  instructions  from  the 
grantors.  Its  use  was  for  convenience  only,  and  alterations  and 
additions  were  made  in  it  in  writing  as  occasion  required.  The 
agreement  signed  by  Herridge  himself  contained  material  altera- 
tion and  addition  in  writing,  and  this  was  sufficient  to  shew  him 
that  it  was  not  meant  to  be  rigidly  adhered  to.  Neither  the 
Defendant  nor  any  one  else  has  covenanted  to  observe,  in  respect 
of  the  plots  upon  which  the  buildings  complained  of  are  erected, 
any  such  restrictions  as  are  alleged  to  govern  the  estate,  and  he 
is  not  bound  by  any  restrictions  except  such  as  expressly  apply 
to  the  property  in  question. 

Ghadwych  Healey,  in  reply. 
EOMEE,  J. : — 

In  my  judgment,  this  action  must  be  dismissed.  The  Plain- 
tiffs' case  is  that  there  was  a  building  scheme  on  the  estate  of 
the  vendors,  Shorland  and  Vowles,  of  which  Plaintiffs'  properties 
form  part,  binding  on  each  plot  of  the  estate,  and,  therefore, 
binding  on  the  Defendant  in  respect  of  the  plots  on  which  he 
has  built  the  conservatory,  stable,  and  high  wall  complained  of. 
It  is  said  that  this  scheme  prevented  the  Defendant  from  build- 
ing the  conservatory,  stable,  and  wall,  and  that  the  Plaintiffs  are 
entitled  to  enforce  it  as  against  the  Defendant. 

The  case  divides  itself  into  two  parts :  First,  as  to  the  claim  in 
respect  to  the  conservatory  and  stables,  which  for  shortness  here- 
after I  will  refer  to  as  the  stables ;  and,  secondly,  as  to  the  claim 
in  respect  of  the  high  boundary  wall.  Now,  in  the  first  place,  as 
to  the  claim  in  respect  of  the  stables,  I  shall  consider  the  follow- 
ing questions :  First,  was  there,  at  the  date  of  the  purchase  by 
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the  Plaintiff  Herridgey  a  building  scheme  regulating  this  estate  EOMER,  j. 
by  which  each  plot  on  it  was  to  be  bound  by  the  restrictive  1892 
covenants  mentioned  in  clause  9  of  the  agreement  between  the  Tucker 
vendors  and  Eerridge,  or  by  which  each  plot  was  bound  to  have  yq^^js 
a  house  erected  upon  it  worth  at  least  £800  and  no  stables?  - — ■ 
1  Secondly,  was  this  scheme,  if  there  was  one,  communicated  to 
Herridge  and  to  Tucker^  or  either  of  them,  or  were  they  led  to 
believe  in  the  existence  of  such  a  scheme  ?    And,  thirdly,  was  it 
I  the  intention,  in  this  case,  that  each  one  of  the  several  purchasers 
of  the  different  lots  should  be  bound  by,  and  should  as  against 
the  others  have  the  benefit  of,  the  cavenants  to  be  entered  into 
by  each  of  the  purchasers  ? 

In  considering  whether  there  was,  at  the  date  of  Herridge's 
\  purchase,  such  a  building  scheme  as  is  insisted  upon  by  the  Plain- 
tiffs, there  is  this  to  be  said  :  JSTo  doubt  the  vendors  contemplated 
at  that  time  selling  the  estate  in  building  lots,  and  I  think 
they  probably  contemplated  those  lots  being  sold  substantially 
according  to  the  plan  which  they  had  deposited  with  the  sanitary 
authority.   I  think,  speaking  generally,  that  the  vendors  contem- 
plated that  the  houses  to  be  erected  on  the  estate  should  be  of  a 
good  class  and  of  a  residential  character,  and  probably  that,  so 
far  as  the  houses  were  concerned — again  speaking  generally — 
they  should  be  of  not  less  than  £800  value  each.    And  I  think 
it  may  fairly  also  be  said,  as  against  the  vendors,  that  they  con- 
1     templated  that,  as  to  many  of  the  lots,  there  should  be  some 
'     more  or  less  restrictive  covenants,  and  probably  in  many  cases 
covenants  like  that  contained  in  clause  9.    But  beyond  this  I  do 
It     not  think  there  ever  was,  at  the  date  I  am  considering  or  at  any 
i     time,  a  definite  building  scheme  formed  by  the  vendors.  In 
h    particular,  I  do  not  think,  on  the  evidence  before  me,  that  there 
If;     ever  was  a  definite  scheme  come  to  by  the  vendors  that  each  lot 
should  be  subject  to  the  restrictive  covenants  mentioned  in 
'    '  clause  9,  or  that  each  lot  should  of  necessity  have  a  house  upon 
it,  or  that  every  house  which  was  erected  should  of  necessity  be 
worth  at  least  £800,  or  that  no  stables  should  be  erected  on  any 
plot.    As  to  the  restrictive  covenants  mentioned  in  clause  9  in 
particular,  I  can  find  no  sufficient  evidence  to  convince  me  of 
the  existence  of  such  a  scheme  as  is  suggested.    It  is  true  that 
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HOMER,  J.  in  many,  if  not  all,  of  the  conveyances  subsequently  made  of  the 
1892  different  plots,  there  is  contained  a  restrictive  covenant  similar, 
l^cKER  somewhat  similar,  to  the  restrictive  covenants  mentioned  in 
clause  9 ;  but  in  several  of  the  conveyances  it  is  clear  that  the 
restrictive  covenants  in  clause  9  were  not  adhered  to  strictly,  but 
rather  departed  from  ;  for  instance,  stables  were  allowed  to  be 
erected  on  several  of  the  plots. 

In  favour  of  the  Plaintiffs,  on  the  evidence  before  me,  I  cannot 
gather  more  than  this — that,  without  fixing  themselves  to  any 
definite  binding  scheme,  the  vendors  may  be  taken  to  have  con- 
templated, in  many  or  aJl  of  the  cases  when  they  sold  the- 
different  plots,  that  they  would  take  from  the  purchasers  some 
such  covenants  as  are  mentioned  in  clause  9,  or  the  covenants 
therein  mentioned.  But  this  is  not  a  case  of  sale  by  public  auc- 
tion, or  where  the  plots  are  put  up  together  as  a  whole,  or  offered 
simultaneously  to  the  public.  There  were  no  printed  conditions, 
and  no  conditions  of  any  kind  were  circulated  amongst  the- 
public,  or  amongst  the  subsequent  purchasers  of  the  different 
lots,  which  were  held  out  or  treated  as  applicable  to  the  whole 
estate.  There  were  no  representations  of  any  kind  on  the  part 
of  the  vendors  to  any  purchaser,  so  far  as  the  evidence  is  before 
me,  that  the  estate,  or  the  plots  marked  out  on  the  plan,  was,  or 
were  to  be,  bound  by  any  conditions.  No  doubt  a  printed  form 
of  agreement  was  prepared.  That,  as  a  matter  of  fact,  was  not 
prepared  by  the  direction  of  the  vendors,  or  for  their  purposes  at 
all ;  and,  though  this  consideration  may  not  be  of  importance  in 
considering  what  the  Plaintiffs  may  have  concluded  from  the 
circumstances  in  which  they  bought,  yet  it  is  not  to  be  disre- 
garded in  considering  whether  the  vendors  themselves  did 
definitely  come  to  and  arrange  such  a  building  scheme  as  is 
suggested.  The  printed,  form  of  agreement  was  prepared  by  the- 
solicitor  from  an  old  form  he  had  by  him,  merely  to  save  him 
trouble  in  preparing,  from  time  to  time,  the  agreements  which 
he  thought,  and  no  doubt  thought  rightly,  would  from  time  to 
time  be  come  to  between  the  vendors  and  the  purchasers  of 
different  lots.  The  solicitor  clearly  contemplated  that  each 
draft,  each  printed  form,  when  utilised,  would  be  altered  accord- 
ing to  the  terms  of  each  contract  come  to,  and,  no  doubt,  in  the 
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hope  that  in  the  majority  of  cases  the  greater  part  of  the  print  ROMEE,  J. 
might  be  found  useful.    A  plan  was  prepared  first  and  chiefly  1892 
for  the  purpose  of  being  submitted  to  the  sanitary  authority  in  Tuckbk 
order  to  obtain  their  consent  to  the  estate  being  laid  out  as  a  yowlbs 

building  estate  in  accordance  with  the  design  appearing  on  the   

plan  so  deposited ;  and  the  solicitor  had,  for  his  own  purposes, 
hanging  up  in  his  office,  a  smaller  portion  of  that  plan — that  is 
to  say,  a  portion  shewing  simply  the  estate,  and  into  what  plots  it 
was  proposed  at  that  time  to  divide  it,  and  indicating,  generally 
speaking,  that  it  was  contemplated  houses  should  be  erected  on 
each  plot  except  one.    But,  from  these  facts  and  from  the  other 
circumstances  of  the  case,  I  do  not  think  I  ought  to  gather  or 
conclude,  and  in  fact  I  do  not  gather  or  conclude,  that  any  such 
definite  scheme  as  is  urged  by  the  Plaintiffs  was  ever  come  to  by 
the  vendors.    No  doubt  the  vendors  contemplated  the  estate 
being  a  residential  one,  and  that  substantially  the  plan  of  the 
[estate  which  I  have  referred  to  should  be  worked  out ;  but  I  do 
pot  think  I  ought  to  gather,  as  against  the  vendors,  from  the 
Facts  before  me,  that  they  must  be  taken  to  have  contemplated 
that  they  would  never  in  any  respect  change  this  plan,  but  would 
rigidly  adhere  to  it  exactly  as  drawn ;  or  that  they  were  bound 
3y  a  definite  arrangement  that  each  plot  should  have  one  house, 
md  nothing  but  a  house,  except  possibly  a  greenhouse  or  con- 
servatory.   And  I  think,  in  dealing  with  this  m-atter,  that  it  is 
lot  wholly  to  be  disregarded  that,  when  the  vendors  came  to  deal 
vith  individual  purchasers  like  the  Plaintiff  Rerridge,  the  plan 
ipon  the  agreements  between  them  did  not  shew  the  whole  estate 
•r  all  the  plots,  and  did  not,  on  the  few  plots  shewn,  which  were 
nly  those  immediately  surrounding  the  plot  sold,  shew  any 
LOUse  at  all.    But,  whatever  the  effect  of  this  may  be,  the  evi- 
ence  has  satisfied  me  that  the  vendors  did  not  contemplate  that 
jbey  should  be  so  rigidly  bound  by  the  plan  or  by  the  printed 
prm  of  agreement  as  is  suggested. 
Nor  do  the  representations  that  were  in  fact  made  to  Herridge 
sist  the  Plaintiffs.    The  only  representations  made  were  to  this 
ect :  first,  that  the  houses  on  the  estate  should  be  of  a  good 
ass  and  worth  £800  each ;  and,  secondly,  that  stables  would  be 
lowed  on  certain  plots.    I  understand  the  first  representation 
Vol.  I.  1893.  Q  .  1 
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to  have  been  a  statement  by  Mr.  Shorland  of  the  vendors'  inten- 
tion as  to  what  the  general  class  of  houses  on  the  estate  should  be. 
I  think  it  was  not  given  or  taken  as  a  binding  statement  that 
each  plot  should  of  necessity  have  a  house  upon  it  and  no  stables, 
and  still  less  as  a  representation  that  each  plot  would  of  necessity 
be  governed  by  a  covenant  or  contract  to  the  effect  that  the  house 
erected  upon  it  should  be  of  a  fixed  value ;  and  certainly  there 
was  no  direct  representation  to  the  effect  that  each  lot  should  in 
fact  have  a  house  built  upon  it.   Nor  is  there  any  evidence  before 
me  on  which  I  can  fairly  come  to  the  conclusion,  as  against  the 
vendors,  that  there  was  any  definite  binding  scheme  come  to  by 
them  that  each  plot  should  have  no  stables  erected  upon  it — on  ' 
the  contrary,  I  am  satisfied  by  the  evidence  that  no  such  scheme  | 
was  come  to  or  arranged,  though  I  agree  so  far  in  favour  of  the  | 
Plaintiffs'  contention  that  it  probably  was  contemplated  thati 
many  plots  should  not  have  stables  erected  upon  them.    On  this! 
part  of  the  case,  Shorland' s  evidence  is  clear  that  he  stated  to| 
Herridge,  when  Herridge  was  negotiating  as  to  what  plots  he 
should  buy,  that  he  might  have  stables  on  certain  plots  marked 
on  the  plan  which  were  particularly  pointed  out.    This  fad 
has  been  ingeniously  used  by  Plaintiffs'  counsel  to  shew  thai 
there  was  a  definite  scheme  come  to  that  the  plots  should 
not  have  stables  upon  them,  except  those  plots  which  were  par 
ticularly  pointed  out  to  Herridge  as  being  plots  on  which  stable.! 
might  be  erected.    Well,  I  think  that  is  not  a  fair  inference  froiij 
what  passed  between  Shorland  and  Herridge.    I  think  all  tha 
was  meant  was,  that  the  vendors  then  contemplated  that  th 
lots  which  were  then  being  specially  discussed  between  th 
parties  should  not  have  stables  on  them,  and  that  the  other  loi 
which  were  specially  referred  to  should  have;  but  it  clearl} 
shews  that  there  was  not  any  binding  scheme  come  to  that  eac| 
plot  should  have  a  house  and  no  stables.  ' 

I  turn  now  to  the  next  question  I  have  to  consider :  Wi ' 
there  any  communication  to  Herridge  or  to  Tucker  as  to  tl 
existence  of  any  such  building  scheme  as  I  am  .considering,  <| 
were  they  led  to  believe  in  the  existence  of  such  a  buildir 
scheme  ?  I  think  not.  It  is  not  pretended  that  any  actu  [ 
representation  was  made  that  any  such  scheme  existed.  Wh 
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representations  were  made  I  have  before  indicated.  [His  Lord-  ROMEK,  J. 
ship  commented  on  the  evidence,  and  continued  : — ]  1892 

The  question  I  have  now  to  consider  is  :  Were  the  Plaintiffs,  Tuckeb 
or  was  either  of  them,  entitled  from  such  representations  as  were  yo^^bs 

made,  and  which  I  have  indicated,  coupled  with  the  fact  that  a   

plan  such  as  I  have  indicated  was  seen  by  them,  or  at  any  rate 
by  Eerridge,  and  coupled  with  the  fact  that  the  body  of  the 
agreement  which  Herridge  signed  was  printed,  to  assume,  or  to 
believe  in,  the  existence  of  any  such  definite  building  scheme  as 
is  suggested  ?    I  think  not.    I  do  not  believe  in  fact  on  the 
evidence  that  either  Herridge  or  Tucker  ever  had  any  definite 
belief  at  the  time  in  the  existence  of  any  such  building  scheme, 
jand  by  the  term  "  building  scheme  "  it  must  be  borne  in  mind 
I  what  I  am  referring  to — not  any  such  general  idea  or  arrange- 
jment  as  I  have  above  indicated,  but  a  definite  building  scheme 
to  this  effect :  that  each  plot  should  be  governed  by  restrictive 
contracts  or  covenants  such  as  would  entitle  the  Plaintiffs  to  relief 
in  this  action.    The  Plaintiffs'  case  depends  substantially,  if  not 
entirely,  upon  the  plan  and  the  forni  of  the  agreement  come  to. 
As  to  the  plan  it  had  no  condition  or  statement  upon  it  as  to 
hat  it  was  intended  to  represent.    -N'o  inquiry  of  any  kind  was 
ade  by  the  Plaintiffs,  or  either  of  them,  as  to  the  plan,  or  as  to 
hether  there  was  going  to  be  any  scheme,  or  in  particular  as  to 
vhether  any  of  the  plots  were  to  be  subjected  to  restrictive 
iovenants.    With  regard  to  the  agreement  being  printed,  no 
nquiry  was  made  whether  it  was  intended  to  be  a  common  form, 
)r  generally  used,  or  used  with  or  without  variations.  No 
epresentation  of  any  kind  was  made  by,  or  on  behalf  of,  the 
''endors  with  respect  to  this  printed  agreement;  and  Herridge, 
rhen  he  signed  the  agreement,  saw  in  his  own  case  that  the 
printed  form,  in  many  respects,  was  altered  to  suit  the  circum- 
tances  of  his  own  special  contract.    Moreover,  he  knew  from 
mat  SJiorland  had  told  him  that,  at  any  rate  as  to  some  plots,  it 
ms  contemplated  erecting  stables  upon  them,  and  that,  therefore, 
lie  printed  conditions  of  No.  9  could  not  be  meant  to  be  generally 
pplicable  to  the  whole  estate. 

I^astly,  in  considering  the  third  question,  I  think  it  is  suffi- 
ient  for  me  to  say  this :  that  on  the  evidence  I  am  satisfied  that 
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KOMER,  J.  it  was  not  the  intention  that  each  one  of  the  several  purchasers 
1892      of  these  lots  should  be  bound  by,  or  should,  as  against  the 
TuoKBR     others,  have  the  benefit  of,  the  covenants  into  which  Herridge 
VowLEs     entered  by  his  agreement  or  any  such  similar  covenants. 
— -  The  above  remarks  apply  even  with  greater  force  to  that  part  j 

of  the  case  which  concerns  the  boundary  wall.    In  my  opinion,  I 
there  is  no  ground  for  assuming  that  there  was  to  be  a  covenant 
or  a  contract,  binding  on  the  purchaser  of  each  lot,  that  his  front 
boundary  wall  should  not  exceed  2  ft.  6  in.  high.    There  was  no 
representation  to  that  effect  made  to  the  Plaintiffs.   In  the  Plain-  ' 
tiff  Herridge's  own  agreement,  the  provision  with  regard  to  the  : 
boundary  walls  was  not,  as  a  matter  of  fact,  in  print  at  all,  but  was  i 
in  ink.   And  if,  in  support  of  the  contention  that  there  was  some 
definite  scheme  as  to  front  boundary  walls,  reliance  is  placed  on 
the  fact  that  when  you  look  at  subsequent  transactions  the  front  ' 
boundary  walls  generally  are  only  2  ft.  6  in.  in  height,  then  it  is 
to  be  observed  that  in  many  cases  the  front  boundary  wall  exceeds  g 
2  ft.  6  in.   And  to  say  that  those  cases  where  the  front  boundary  j  ' 
wall  exceeds  2  ft.  6  in.  are  cases  where  the  plots  on  which  they  j 
are  do  not  front  other  plots  on  the  estate,  does  not  in  my  opinion  I  j 
detract  in  any  way  from  the  force  of  the  observation  that  I  have  i 
made  with  reference  to  it,  for  it  shews  that  in  those  cases  the  :  \ 
vendors  evidently  thought  that,  where  proper  reasons  applied,  j 
they  did  not  contemplate,  and  were  not  bound  to  adhere  to,  any  j 
rule  as  to  the  height  of  the  front  boundary  wall. 

No  case  has  been  cited  at  all  like  the  present  one.    To  decide 
in  favour  of  the  Plaintiffs  in  this  case,  it  appears  to  me,  would 
substantially  amount  to  a  decision  of  the  following  kind — that  if  1 
a  vendor  prepares  a  plan  of  a  building  estate  shewing  plots  with 
houses  marked  on  them,  and  a  purchaser  is  shewn  that  plan,  or  j 
sees  it,  and  then  his  agreement  with  regard  to  a  plot  purchased  j 
by  him  happens  to  be  on  a  printed  form  with  alterations,  the; 
}»urchaser  is  entitled  to  assume  without  anything  more  and  with  i 
out  any  inquiry  that  the  whole  estate  is  governed  by  a  buildin: 
scheme  that  each  plot  shall  be  definitely  and  without  variatioi  i 
built  upon  strictly  in  accordance  with  the  indications  on  the  plar; 
and,  moreover,  that  each  plot  shall  be  governed  of  necessity  b  j 
the  printed  portions  of  his  agreement.    I  think  that  to  come  t  j  ? 
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such  a  conclusion  as  that  would  be  unjust,  and  that  the  reasons  ROMER,  J. 

which  have  governed  the  Court  when  deciding  in  favour  of  1892 

plaintiffs  in  cases  somewhat  analogous  to  this  do  not  apply  here.  Tucker 

I  think  this  case  fails  for  the  reasons  I  have  given,  and  the  yowles 

action  must  be  dismissed  with  costs.   

Solicitors  for  the  Plaintiffs  :  Ley,  Lake,  &  Ley,  agents  for 
/.  B.  G.  Burroughs,  Bristol. 

Solicitors  for  the  Defendant  :  Guseotte,  Wadham,  &  Daw, 
agents  for  Lawrence  &  Williams,  Bristol. 

F.  E. 
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VAUGiiAN  In  re  LAXON  &  CO.  (3). 

WILLIAMS, 

J.  [0030    of  18('2.] 

'^-^^  Co7npany — Windinij-up — Fuhlic  Examination — Bepori  of  Official  Beceiver — 
Nov.  U.  Statement  or  Suggestion  of  Fraud — Companies  {Winding-up)  Act,  1800 
  (53  &  54  Vict.  c.  63),  s.  8. 

The  further  report  of  the  Official  Eeceiver,  under  sect.  8,  sub-sect.  2,  of  the 
Companies  {Winding-up)  Act,  1890,  in  support  of  an  application  for  public 
examination,  need  not  in  terms  state  that,  in  his  opinion,  fraud  has  been 
committed  in  the  promotion  or  formation  of  the  company  or  the  conduct 
of  its  business.  It  is  sufficient  if  the  further  report  state  facts  which 
suggest  the  existence  of  such  fraud. 

In  re  Trust  and  Investment  Corporation  of  South  Africa  (1) ;  and  In  re 
Bertram  Luipaard^s  Vlei  Gold  Mining  Company  (2)  explained. 

order  for  winding  up  a  company  called  "  W.  Laxon  and  I 
Company,  Limited,^'  was  made  by  the  High  Court  of  Justice  on  ] 
the  27th  of  June,  1892. 

On  the  12th  of  August,  1892,  the  Official  Eeceiver  made  his 
preliminary  report,  under  sect.  8  of  the  Companies  (Winding-up)  ' 
Act,  1892 ;  but  this  report  did  not  allege  fraud  or  state  any  facts  i 
suggestive  of  fraud.  | 
On  the  23rd  of  August,  1892,  the  Official  Eeceiver  made  his  , 
further  report,  under  sub-sect.  2  of  sect.  8,  which  report,  so  far  as  ; 
material,  was  as  follows : —  1 

"  (9.)  The  business  purchased  was  an  old-established  one  ;  but 
if  the  bank  overdraft — £4345  15s.  36^.— had  been  included  amoug  i 
the  liabilities,  it  was  insolvent  at  the  time  of  the  negotiations  for 
sale.    An  arrangement  was,  however,  made  by  which  this  item 
was  to  be  omitted,  and,  in  consideration  of  the  bank  agreeing  i 
to  the  proposed  transfer,  Charles  Laxon,  who  was  to  receive  1 
debentures  to  the  nominal  value  of  £1500,  as  the  vendors'  ( 
nominee,  undertook  to  guarantee  the  bank  to  a  similar  amount. 
(10.)  William,  Laxon  admits  that  the  whole  of  the  liabilities  ; 
of  the  business  were  paid  by  the  company,  and  that  they  exceeded  ! 
by  about  £300  (the  amount  of  one  week's  purchase)  the  amount 
entered  as  owing,  but  stated  that  this  omission  was  accidental. 

(1)  [1892]  3  Ch.  332.  (2)  [1892]  3  Ch.  382.  | 
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....    (12.)  It  is  stated  that  entries  have  been  made  in  the  books  VAUGHAN 
of  the  company  in  order  to  conceal  its  true  position,  and  that 
moneys  have  been  improperly  drawn  by  one  of  the  directors."  1392 

On  the  14th  of  September,  1892,  the  Official  Receiver  issued  an 
ex  parte  summons,  asking  ithat  a  day  might  be  appointed  for  con-  Laxon  &  Co. 

sidering  his  further  report,  and  that  the  persons  whose  names   

were  scheduled  to  the  summons  might  be  directed  to  attend  for 
public  examination. 

The  Official  Receiver  appeared  in  person  in  support  of  this 
application,  on  the  1st  of  November,  1892,  when  Mr.  Justice 
Vaughan  Williams  reserved  judgment. 


1892.    Nov.  9.  Vaughan  Williams,  J. : — 

This  is  an  application  for  an  order  for  examination  under 
sect.  8  of  the  Companies  (Winding-up)  Act,  1890.  The  Court  of 
Appeal  decided  in  In  re  Trust  and  Investment  Corporation  of 
South  Africa  (1),  and  in  In  re  Bertram  Luipaard's  Vlei  Gold 
Mining  Company  (2)  that  the  decision  in  Ex  parte  Barnard  (3) 
did  not  mean  that  the  Official  Receiver  must,  in  order  to  obtain 
an  order  under  sect.  8,  sub- sect.  3,  state  in  his  report  that  some 
fraud  had  been  committed  by  the  person  to  be  examined,  but 
only  that  a  report  that  some  fraud  has  been  committed  was 
necessary,  and  that  it  was  further  necessary  that  the  Official 
Receiver  should  make  a  report  that  X.  Y.  Z.,  or  whoever  the 
people  in  his  schedule  might  be,  were  persons  who  filled  the 
characters  enumerated  in  clause  3 — that  is  to  say,  persons  having 
taken  part  in  the  promotion  or  formation  of  the  company,  or 
having  been  directors  or  officers  of  the  company.  Lord  Justice 
Lindley  says  (4)  :  "  In  each  of  these  cases  we  have  two  reports 
which  are  plain  enough,  not  only  a  report  under  sub-sect.  1,  that 
further  inquiry  is  desirable  as  to  the  promotion,  formation,  or 
failure  of  the  company,  or  the  conduct  of  the  business  thereof,  for 
these  companies  appear  to  be  simply  swindles,  but  a  further  re- 
port under  sub-sect.  2  which  shews  that,  in  the  opinion  of  the  liqui- 
dator, frauds  have  been  committed  by  persons  in  the  promotion 


(1)  [1892]  3  Ch.  332. 

(2)  Ibid.  332. 


(3)  [1892]  3  Ch.  307. 

(4)  Ibid.  343. 
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VAUGHAN  or  formation  of  the  company."   Then  Lord  Justice  Lojpes  says  (1) : 
J,       ' "  There  must  be  a  report  that  in  the  opinion  of  the  Official 
1892       Keceiver  a  fraud  has  been  committed  by  somebody,  but  that 
the  particular  person  or  persons  who  were  parties  to  it  need  not 

Laxon  &  Co.  be  named  in  order  to  apply  this  sub-section."   Lord  Justice  A.  L. 

Smith  says,  that  in  his  judgment,  there  must  be  a  report  of  the 
Official  Keceiver  "  shewing  that,  in  his  opinion,  a  fraud  has  been 
committed  by  some  person  or  persons  who  has  or  have  taken 
part  in  the  promotion  of  the  company,  or  has  or  have  been  a 
director  or  officer  of  the  company ;  and  that  the  person  to  be 
examined  comes  within  the  category  of  a  person  who  has  taken 
part  in  the  promotion  or  formation  of  the  company,  or  has  been  a 
director  or  officer  of  the  company."    It  will  be  observed  that  in 
those  cases  the  Official  Eeceiver  did  not  by  his  report  say  in  so 
many  words  that  in  his  opinion  any  fraud  had  been  committed, 
but  the  Court  of  Appeal  nevertheless  made  the  order.    I  infer 
from  this  that  the  Court  of  Appeal  did  not  mean  that  the  Official 
Eeceiver  need,  in  his  report,  say  in  terms  that  in  his  opinion 
fraud  had  been  committed  by  persons  in  the  promotion  or  for- 
mation of  the  company;  but  that  it.  is  sufficient  if  the  facts 
mentioned  in  the  report  suggest  fraud  by  some  person  or  persons 
who  have  taken  part  in  the  promotion  of  the  company,  or  have 
been  directors  of  the  company,  and  that  the  persons  to  be 
examined  come  within  the  category  of  persons  who  have  taken 
part  in  the  promotion  or  formation  of  the  company,  or  have 
been  directors  or  officers  of  the  company.    Now,  I  have  to  see 
whether  these  two  conditions  have  been  complied  with  in  the 
present  case.    There  is  no  statement  in  the  report  that,  in  the 
opinion  of  the  Official  Eeceiver,  fraud  has  been  committed  in 
the  promotion  or  formation  of  the  company,  or  as  to  the  conduct 
of  the  business  of  the  company ;  but  there  is  a  statement  of 
facts  which  is  suggestive  that  some  fraud  may  have  been  com-  , 
mitted,  and,  as  the  object  of  the  section  manifestly  is  to  find  out 
whether  such  fraud  as  the  facts  suggest  has  been  committed,  I 
think  that  I  ought  to  make  the  order  asked  for.    I  will  now  deal 
with  the  reports  in  the  present  case — the  first  report  and  the 
final  report.    In  the  first  report,  of  the  12th  of  August,  1892, 
(1)  [1892]  3  Ch.  344. 
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not  only  is  there  no  statement  that  fraud  has  been  committed  in  VAUGHAN 
the  opinion  of  the  Official  Keceiver,  but  there  is  no  statement  j. 
of  facts  suggestive  even  of  such  fraud.    Of  the  second  report,  1392 
of  the  23rd  of  August,  for  the  most  part  the  same  may  be  said, 
but  paragraphs  9,  10,  and  12  are  as  follows.    [His  Lordship  read  Laxon&  Co. 

these  paragraphs,  and  concluded  as  follows  : — ]   

As  I  understand  the  judgment  of  the  Court  of  Appeal,  when 
it  is  stated  that  the  report  must  shew  that  fraud  has  been  com- 
mitted in  the  promotion  or  formation  of  the  company,  or,  I 
presume,  in  the  conduct  of  the  business  of  the  company,  it  is 
not  meant  that  the  report  must  state  in  terms  that  fraud  has,  in 
the  opinion  of  the  Official  Keceiver,  been  committed,  but  only 
that  the  facts  which  suggest  fraud  must  be  stated.  It  was  not 
intended  to  say  that  the  Official  Keceiver  must  state  the  fact  of 
fraud,  the  existence  of  which  it  is  one  object  of  the  examination 
to  ascertain. 

Official  Receiver  in  Person. 

F.  E. 


Vol.  I.  1893. 
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[1892    C.  7203.1 

Nov.  3. 

Will — Ademption — Specific  devise — Suhseg^xent  sale  of  Property  and  Tie-con- 
veyance to  Testator  hy  ivay  of  Mortgage —  Wills  Act  (1  Vict.  c.  26),  ss.  23,  24 
{Revised  Ed.  Statutes,  vol.  viii.,  p.  34] — Conveyancing  and  Loa'j  of  Fro- 
perty  Act,  1881  (44  &  45  Vict.  c.  41),  s.  30 . 

A  testator,  being  absolutely  entitled  to  a  freehold  estate,  specifically 
devised  it  to  H.  Afterwards  he  sold  the  estate  to  a  purchaser,  and  on  the 
following  day  the  property  was  reconveyed  to  him  by  way  of  mortgage 
for  securing  part  of  the  purchase-money,  which  was  allowed  to  remain 
charged  on  the  estate  : — ^ 

Held  (reversing  the  decision  of  the  Vice-Chancellor  of  the  County  Pala- 
tine of  Lancaster),  that  the  sum  secured  by  the  mortgage  did  not  pass  to 
the  specific  devisee. 

Woodhouse  v.  Meredith  (1)  distinguished. 

■  This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor  of 
the  County  Palatine  of  Lancaster. 

Thomas  Clowes,  by  his  will  dated  the  24th  of  September,  1878, 
among  other  specific  and  pecuniary  gifts  devised  all  those  two 
dwelling-houses  and  the  vacant  land  adjoining,  situate  at  Llan- 
drillo,  in  North  Wales,  recently  bought  by  him  from  B.  Sugden, 
to  James  Hudson  and  Edward  Hudson,  as  joint  tenants.  And  the 
testator  gave  all  the  residue  of  his  real  and  personal  estate  to 
trustees,  whom  he  also  appointed  his  executors,  upon  trust  to 
sell  the  same,  and  to  pay  his  debts,  legacies,  and  testamentary 
expenses,  and  to  stand  possessed  of  the  residue  upon  the  trusts 
in  his  will  mentioned. 

The  testator  made  a  codicil  to  his  will,  dated  the  7th  of  April, 
1883,  in  which  he  revoked  the  devise  to  James  Hudson  and 
Edward  Hudson  of  the  said  two  dwelling-houses,  and  devised  the 
same,  and  also  the  cottage  adjoining  thereto  and  the  garden 
walled  round,  bought  by  him  from  John  L.  P.  Evans,  to  the  said 
James  Hudson  absolutely. 

By  an  indenture  dated  the  11th  of  July,  1888,  the  testator,  in 
consideration  of  £1220,  absolutely  conveyed  the  said  cottages 

(1)  1  Mer.  450. 
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and  garden,  comprised  in  the  devise  to  James  Hudson,  to  H.  B,      O.  A. 
Hill  in  fee  ;  and  by  an  indenture  dated  the  following  day,  H.  B,  1892 
Hill  conveyed  the  same  premises  to  the  testator  in  fee  by  way  of  re 
mortgage  for  securing  the  payment  of  £900,  part  of  the  pur-  Clowes 
€hase-money,  which  was  allowed  to  remain  charged  on  the 
property. 

The  testator  died  on  the  6th  of  October,  1889,  and  his  will  and 
I    codicil  were  duly  proved  by  the  executors  named  therein.  The 
I    testator  never  entered  into  possession  of  the  devised  premises  as 
I    mortgagee.    The  mortgage  debt  was  paid  off  to  his  executors 
shortly  after  his  death,  and  the  mortgaged  property  was  recon- 
veyed  to  K  B.  Hill. 

A  summons  having  been  taken  out  for  the  administration  of 
the  testator's  estate,  /.  Hudson  claimed  that  as  at  the  time  of  the 
death  of  the  testator  his  only  interest  in  the  premises  comprised 
in  the  devise  was  as  mortgagee,  the  benefit  of  such  mortgage 
passed  to  /.  Hudson  under  the  devise,  and  that  the  sum  of  £900 
thereby  secured  belonged  to  him. 

The  Yice-Chancellor  held  that  /.  Hudson  was  entitled  to  the 
sum  claimed,  and  the  residuary  legatee,  W.  0.  Walwyn,  appealed 
from  this  decision. 

I      Hophinson,  Q.C.,  and  'Bather,  for  the  Appellant : — 

j      The  testator  had  at  his  death  parted  with  all  his  interest  as 
!  owner  in  the  property  devised  by  the  codicil.    The  mortgagor  is 
the  owner  of  the  estate,  not  the  mortgagee.    If  the  testator  had 
made  the  devise  immediately  before  his  death,  so  that  no  question 
under  the  23rd  and  24th  sections  of  the  Wills  Act  could  have 
arisen,  and  if  the  Conveyancing  Act,  1881,  had  not  passed,  nothing 
would  have  passed  to  the  devisee  except  the  legal  estate,  and  of 
that  the  devisee  would  have  been  trustee  for  the  person  entitled 
!  to  the  money :  Moor  v.  Baishech  (1).    The  23rd  and  24th  sections 
1  of  the  Wills  Act  do  not  put  him  in  a  better  position  than  this : 
Bowen  v.  Barlow  (2).    Under  the  Conveyancing  Act,  1881,  sect.  30, 
j  the  devisee  does  not  even  take  the  legal  estate,  which  passes  to 
the  executors. 

[They  were  stopped  by  the  Court.] 

(1)  12  Sim.  123.  (2)  Law  Eep.  8  Ch.  171. 
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C.  A. 

1892 

In  re 

Clowes. 


Farivell,  Q.C.,  and  Asthv/ry,  for  the  devisee  : — 

The  case  is  governed  by  the  23rd  and  24th  sections  of  the 
Wills  Act,  and  the  only  question  is,  whether  the  testator  had  any 
estate  or  interest  in  the  property  devised  at  the  time  of  his 
death.  In  Woodhouse  v.  Meredith  (1),  it  was  held  that  a  devise 
of  the  testator's  "  freehold  and  leasehold  messuages  in  the  town 
of  Kensington  "  passed  a  leasehold  house  held  by  way  of  mort- 
gage and  the  moneys  arising  from  the  sale  thereof.  That  case 
is  very  similar  to  the  present.  We  also  rely  on  Cox  v.  Bennett  (2) ; 
Saxton  V.  Saxton  (3)  ;  In  re  Russell  (4)  ;  Airey  v.  Bower  (5). 
Moor  V.  Baisbech  (6),  which  was  cited  by  the  Appellant,  is  of 
doubtful  authority,  for  it  was  decided  on  an  erroneous  interpre- 
tation of  the  words  "  revoked  as  aforesaid  "  in  the  23rd  section  of 
the  Wills  Act.  With  respect  to  the  30th  section  of  the  Convey- 
ancing Act,  1881,  that  is  in  our  favour,  for  under  it  the  legal 
estate  of  necessity  passed  to  the  executors ;  and  unless  the  bene- 
ficial interest  in  the  mortgage  debt  passed  the  devise  was  abso- 
lutely inoperative,  which  is  a  construction  which  the  Court  will 
not  adopt  if  it  can  be  avoided. 

Norris,  for  the  trustees. 

HopJcinson,  in  reply,  cited  Farrar  v.  Farl  of  Wintevton  (7) ;  In 
re  Gibson  (8)  ;  In  re  Lane  (9). 

LiNDLEY,  L.J. : — 

The  case  is  a  somewhat  curious  and  interesting  one,  and  not 
quite  free  from  difficulty ;  but,  in  my  opinion,  the  Vice-Chan- 
cellor  was  mistaken  in  the  conclusion  at  which  he  arrived.  The 
ground  on  which  I  think  so  is  shortly  this.  Money  charged  on 
land  does  not  pass  under  a  devise  of  land ;  and  the  attempt  to 
get  rid  of  that  proposition,  reading  sects.  23  and  24  of  the  Wills 
Act  and  sect.  30  of  the  Conveyancing  Act  in  a  particular  way,  cannot 
I  think  succeed.    The  testator  by  a  codicil  to  his  will  revokes 


(1)  1  Mer.  450. 

(2)  Law  Eep.  6  Eq.  422. 

(3)  13  Ch.  D.  359. 

(4)  19  Ch.  D.  432. 


(5)  12  App.  Cas.  263. 

(6)  12  Sim.  123. 

(7)  5  Beav.  1. 

(8)  Law  Eep.  2  Eq.  669. 


(9)  14  Ch.  D.  856. 
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the  devise  contained  in  his  will  of  two  dwelling-houses  at  Llan-  C.A. 
drillo,  bought  from  Benjamin  Sugden^  and  devises  the  same,  "and  1892 
also  the  cottage  adjoining  thereto,  and  garden  walled  round,  j^^^ 

^ !  bought  from  /.  L.  P.  Evans,  to  James  Hudson  absolutely."  Sup-  Clowe; 
pose  that  when  the  testator  made  the  codicil  containing  this  Liuciieya 
devise  he  had  not  been,  as  he  was,  seised  in  fee  as  absolute  owner, 

t  but  had  only  been  mortgagee,  could  any  one  say,  leaving  out  for 
the  present  any  question  of  the  effect  of  the  Conveyancing  Act, 
'\  1881,  that  the  mortgage-mone)?-  would  have  passed  under  the 
devise  ?  I  should  say,  Ko ;  notwithstanding  the  case  of  Wood- 
'  house  V.  Meredith  (1),  which  has  been  relied  on  by  the  Kespondent. 
j  If  a  testator  specifically  devises  a  particular  estate,  which  is  only 
a  mortgage  estate,  and  not  the  money  charged  on  it,  the  devisee 
is  only  a  trustee  for  the  persons  entitled  to  the  money ;  but  in 
the  case  cited  the  testator  had  subjected  the  estate  devised  to 
special  limitations  in  the  same  way  as  his  absolute  property ;  and 
the  Master  of  the  KoUs  says  (2) :  "  It  is  admitted  that  the  tes- 
tator had  no  leasehold  property,  either  at  Kensingto7i,  or  anywhere 
else  in  the  county  of  Middlesex,  unless  these  mortgaged  premises 
are  to  be  so  considered  ;  and  it  is  obvious,  from  the  nature  of  the 
limitations  and  provisions  in  the  will,  that,  if  they  at  all  pass,  it 
is  the  absolute  interest  in  them,  and  not  the  mere  legal  estate, 
that  is  to  be  considered  as  being  disposed  of."  It  would  be  ridic- 
ulous to  say  that  in  that  case  the  testator  was  only  intending  to 
I  pass  the  legal  estate.  In  the  present  case  when  the  codicil  was 
made  the  testator  was  absolute  owner  of  the  property.  Then 
he  sold  it,  and  did  what  is  very  commonly  done,  he  allowed  a 
portion  of  the  purchase-money  to  remain  on  mortgage  of  the 
property.  What,  again  leaving  out  of  sight  the  Conveyancing 
Act,  was  the  effect  of  sects.  23  and  24  of  the  Wills  Act  under 
these  circumstances?  The  will  has  to  be  applied  to  the  state 
of  things  existing  when  the  testator  died.  The  effect  of  that 
is  to  make  James  Hudson  the  devisee  of  the  house,  but  only  as 

>  /   trustee  for  the  persons  entitled  to  the  beneficial  interest  in  the 
money  secured  thereon.    I  have  no  reasonable  doubt  that  this  is 
the  effect  of  the  clauses  in  the  Wills  Act,    If  authority  is  wanted, 
this  case  is  covered  by  Moor  v.  Baisheck  (3),  where  the  decision  is 
(1)  1  Mer.  450.  (2)  1  Mer.  457.  (3)  12  Sim.  123. 
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UA.      rigHt,  thoagh  some  of  the  observations  of  the  Judge  as  to  the 
]  892      revocation  of  the  will  may  be  questionable.    The  same  point  was 
2nre      decided  in  Farrar  v.  Earl  of  Winterton  (1).  But  it  was  contended 
Clowi.^.     12^^^  ^j^g  Conveyancing  Act,  1881,  was  material,  and  that  by  sect.  30 
Lindiey,  L.J.       ^^^^^  held  on  mortgage  as  a  security  goes  to  the  legal 

personal  representative,  in  spite  of  any  testamentary  disposition 
to  the  contrary,  and  that  the  effect  of  that  in  the  present  case 
would  be  to  put  an  absurd  construction  on  the  will ;  for  that  if 
the  money  did  not  pass  nothing  at  all  would  pass  under  the 
devise,  and  it  was  a  fundamental  rule,  that  if  possible  some 
meaning  should  be  given  to  every  clause  in  a  will.  That  argu- 
ment might  have  some  force  if  the  testator  had  made  the  codicil 
when  he  was  mortgagee ;  but  that  was  not  so,  and  the  contention 
cannot  prevail.    The  appeal  must  be  allowed. 

BowEN  and  A.  L.  Smith,  L.JJ.,  concurred. 

Solicitors  :  Crqfton  &  Graven,  Manchester ;  T.  C.  P.  Gibbons, 
Manchester, 

M.  W. 


o.A.  LAMB  V.  EVANS. 

1892 
Nov.  23, 


[1892    L.  1855.] 


Copyright  —  Directory — Headings — Advertisements  —  Collection  of  Advertise- 
ments— Employer  and  Agent — Copyright  Act  (5  &  6  Vict.  c.  45),  s.  18 
l^Bevised  Ed.  Statutes,  voL  viii.,  p.  1158]. 

A  trades  directory  consisted  of  advertisements  furnished  by  tradesmen 
classified  under  headings  denoting  the  different  trades,  which  headings 
were  composed  by  the  Plaintiff,  the  registered  proprietor,  or  by  persons 
paid  by  him  to  compose  them ;  but  there  was  no  express  evidence  that 
they  were  composed  on  the  terms  that  the  copyright  should  belong  to 
him : — 

Held,  by  Chitty,  J.,  that  the  publisher  had  no  copyright  in  the  adver- 
tisements, but  had  a  copyright  in  the  headings : 

Eeld,  by  the  Court  of  Appeal,  that  the  Plaintiff  had  a  copyright  in  the 
headings,  and  that  though  it  was  necessary  under  5  &  6  Yict.  c.  45,  s.  18^ 
that  they  should  have  been  composed  on  the  terms  that  he  should  have  the 


(1)  5  Beav.  1. 
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Evans. 


copyriglit,  this  condition  was  satisfied  because  the  fair  inference  from  the  (j,  j^^ 
circumstances  of  the  case  was  that  they  had  been  composed  on  those  terms.  ^g^^ 
And  sernhky  that  although  the  Plaintiff  could  not  have  copyright  in  a  ^^^^ 
single  advertisement,  inasmuch  as  the  advertiser  must  be  at  liberty  to  Lamb 
insert  it  elsewhere,  the  Plaintiff  had  copyright  in  the  mass  of  advertise- 
ments as  arranged. 

Canvassers  who  had  been  employed  by  the  proprietor  under  agreements 
which  bound  them  to  devote  themselves  in  a  particular  district  exclusively 
to  obtaining  from  traders  advertisements  to  be  inserted  in  the  directory, 
and  to  supply  the  blocks  and  materials  necessary  for  producing  such 
advertisements,  proposed  at  the  expiration  of  their  agreements  to  assist  a 
rival  publication  in  procuring  similar  advertisements  : — 

Held  (affirming  the  decision  of  Chitty,  J.),  that  they  were  not  entitled 
to  use  for  the  purposes  of  any  other  publication  the  materials  which, 
while  in  the  Plaintiff's  employment,  they  had  obtained  for  the  purpose 
of  his  publication. 

This  was  an  appeal  by  the  Defendants  Evans  from  a  decision  of 
Mr.  Justice  Chitty  (1). 

The  Plaintiff  had  for  many  years  been  the  proprietor  and 
publisher  of  "  The  International  Guide  to  British  and  Foreign 
Merchants  and  Manufacturers,"  which  |^had  gone  through  several 
editions,  and  was  registered  at  Stationers'  Hall.  It  had  a  Con- 
tinental Section,  which  contained  a  list  of  Continental  traders 
who  desired  to  advertise  in  this  book.  These  advertisements, 
the  insertion  of  which  was  generally  paid  for  by  the  traders,  were 
arranged  under  special  headings  denoting  the  nature  of  the 
businesses,  which  were  placed  alphabetically,  as,  for  instance. 

Absinthe,"  "  Brush  Manufacturers."  Each  heading  was  given 
in  English,  French,  German,  and  Spanish,  and  under  it  the 
names  of  the  traders  who  came  within  it  were  alphabetically 
arranged.  In  some  cases  only  their  names  and  addresses  were 
given.  In  other  cases  more  elaborate  advertisements  were 
furnished,  containing  descriptions  of  the  articles  in  which  the 
advertiser  dealt,  and  representations  of  trade-marks  and  of  medals 
gained  by  him  at  exhibitions.  Each  descriptive  advertisement 
was  accompanied  by  an  English  translation.  The  English  head- 
ings were  prepared  by  the  Plaintiff  himself,  or  by  persons 
employed  and  paid  by  him  to  do  it,  and  the  translations  of  them 
were  paid  for  by  him. 

(1)  [1892]  3  Ch.  462. 


220 


CHANCERY  DIVISION. 


[1893] 


C.  A.         Each  of  the  Defendants  Evans  was  employed  by  the  Plaintiff 
1892       to  canvass  for  advertisements  in  a  certain  district  on  the  Con- 
Lam]i      tinent.    In  each  case  the  Plaintiff  agreed  to  employ  the  can- 
E\\jss      vasser  exclusively  in  that  district,  and  the  canvasser  agreed  to 

  work  therein  for  the  Plaintiff  exclusively.    Each  was  remunerated 

by  a  large  commission  on  the  amount  received  by  him  for  adver- 
tisements, and  agreed  to  furnish  all  blocks  and  translations 
relating  to  his  canvass  free  of  charge.  The  blocks,  however, 
were  generally  furnished  by  the  advertisers,  and  handed  over  for 
the  purpose  of  printing  the  advertisements. 

The  engagement  of  the  Defendants  Evans  came  to  an  end  in 
April,  1892,  and  they  entered  into  the  service  of  a  rival  publica- 
tion,  the  "  Commercial  Directory,"  and  assisted  in  adding  thereto 
a  Continental  Section.  The  Plaintiff,  considering  that  his  rights 
^  were  interfered  with,  brought  his  action  against  the  Defendants 
Evans  and  the  proprietor  and  the  publishers  of  the  "  Commer- 
cial Directory." 

Mr.  Justice  CMtty  was  of  opinion  that  the  Plaintiff  had  copy- 
right in  the  headings,  but  not  in  the  advertisements,  and  granted 
an  injunction  until  judgment  or  further  'order,  restraining  the 
Evanses  and  the  proprietors  of  the  "  Commercial  Directory " 
"  from  printing,  selling,  or  publishing  any  copy  or  copies  of  so 
much  of  the  Plaintiff's  book  in  the  writ  mentioned  as  consists  of 
headings  (not  forming  part  of  advertisements  therein),  so  or  in 
such  way  as  to  infringe  the  Plaintiff's  copyright  in  such  head- 
ings, and  from  displaying  or  using  for  the  purpose  of  obtaining 
advertisements  for  any  work  other  than  the  Plaintiff's  said  work, 
so  much  of  the  copies  of  the  Defendants'  book  already  printed 
as  consists  of  such  headings  aforesaid,  and  from  using  blocks  or 
materials  obtained  by  the  Defendants  E.  A.  Evans  and  T.  E.  A. 
Evans,  or  either  of  them,  while  in  the  employment  of  the  Plain- 
tiff, and  for  the  purposes  of  his  said  work,  or  any  copies  thereof, 
for  the  purposes  of  any  work  other  than  the  said  work  of  the  i 
Plaintiff.    But  this  order  is  not  to  extend  to  prevent  the  Defen- 
dants, or  any  of  them,  making  legitimate  use  of  the  Plaintiff's  \ 
work,  or  any  part  thereof,  for  the  purpose  of  obtaining  advertise-  j 
ments  or  otherwise." 
The  Defendants  Evans  appealed. 
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Farivell,  Q.C.,  and  Bihton,  for  the  appeal : —  C.  A. 

We  say  that  there  was  no  copyright  at  all.    There  cannot  be 
any  copyright  in  advertisements,  as  Mr.  Justice  Chifty  held  in  Lamb 
the  present  case,  and  the  headings  are  a  mere  part  of  the  adver-  Evans. 
tisements.    In  Magpie  &  Co.  v.  Junior  Army  and  Navy  Stores  (1) 
there  was  literary  labour  in  the  book  as  a  whole,  and  so  it  formed 
i  the  subject  of  copyright.    Moreover,  we  say  that,  if  the  headings 
are  the  subject  of  copyright,  the  Plaintiff  must  fail,  because  he 
has  not  satisfied  the  requirements  of  5  &  6  Vict.  c.  45,  s.  18. 
Under  that  section  he  cannot  sue  for  piracy  unless  he  proves  that 
the  writer  has  been  paid  for  his  services,  and  also  that  the  articles 
I  were  composed  on  the  terms  that  they  were  to  be  the  copyright 
I  of  the  employer.    There  must  be  evidence  of  this  latter  fact : 
Walter  v.  Howe  (2) ;  and  here  the  Plaintiff  has  given  no  evidence 
to  that  effect.    He,  therefore,  has  not  proved  his  case. 

[LiNDLEY,  L.  J.,  referred  to  the  judgment  of  Maule,  J.,  in  Sweet 
V.  Benning  (3)]. 

We  contend,  therefore,  that  the  judgment  is  wrong  as  to  the 
headings. 

Then,  as  to  the  blocks,  we  object  to  the  wide  injunction  as  to 
copies.  The  injunction  would  prevent  the  Defendants  from 
printing  from  the  blocks  at  the  request  of  the  advertisers  to 
whom  they  belong. 

[LiNDLEY,  L.J. : — That  cannot  have  been  intended.  I  should 
suggest  inserting  the  qualification  that  the  injunction  should  not 
prevent  the  publishing  copies  at  the  request,  or  by  the  direction, 
of  the  advertisers  to  whom  they  belong.] 

The  case  of  Beuter^s  Telegram  Company  v.  Byron  (4)  is  incon- 
sistent with  the  order  appealed  from.  The  whole  object  of  getting 
the  blocks  was  that  impressions  from  them  might  be  published  ; 
so  the  principle  of  Prince  Albert  v.  Strange  (5),  and  Pollard  v. 
PhotographiG  Company  (6)  does  not  apply.  The  blocks  were  got 
for  the  purpose  of  the  publication  ;  so  when  once  the  book  was 


(1)  21  Ch.  D.  369. 

(2)  17  Ch.  D.  709. 

(3)  16  C.  B.  459,  484. 


(4)  43  L.  J.  (Ch.)  661. 

(5)  2  De  a.  &  Sm.  652  ;  1  Mac.  &  G.  25. 

(6)  40  Ch.  D.  345. 
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C.  A-  published  the  object  was  attained,  and  there  was  no  further 

1892  restraint  in  the  use  of  them. 

Lamb         [Kay,  L.J. : — Is  not  the  principle  here  that  you  are  doing 

Evans.  something  inconsistent  with  the  duties  of  your  employment  ?] 

There  is  no  such  abuse  of  confidence  here  as  in  Morris  v. 
Aslibee  (1),  explained  in  Morris  v.  Wright  (2),  or  in  Merryweather 
V.  Moore  (3).  The  case  is  more  like  that  put  in  the  latter 
judgment,  of  a  conveyancer's  pupil  copying  and  making  use  of 
his  tutor's  precedents. 

Byrne,  Q.C.,  and  Morshead,  for  the  Plaintiff,  were  not  called 
upon. 

LiNDLEY,  L.J. : — 

This  is  an  appeal  from  an  injunction  granted  by  Mr.  Justice 
CJiitty,  restraining  the  Defendants,  two  of  whom,  the  Defendants 
Evans,  had  been  agents  of  the  Plaintiff,  from  printing  and  selling 
certain  portions  of  a  book  to  which  I  will  refer  hereafter,  and 
from  using  some  blocks  and  materials  obtained  by  the  Defen- 
dants Evans  during  their  agency.  The  Plaintiff  is  the  owner 
and  is  the  registered  proprietor  of  the  copyright  in  a  book  which 
is  called  "  Lamh's  International  Guide  to  Merchants  and  Manu- 
facturers." He  employed  two  gentlemen  of  the  name  of  Evans  to 
canvass  for  him  abroad,  to  obtain  from  merchants  and  manufac- 
turers and  traders  orders  for  the  insertion  of  their  names  and 
addresses,  and  the  short  description  of  what  they  make  or  trade 
in,  with  the  addition,  if  they  liked,  of  illustrations  by  means  of 
wood  blocks  or  electrotype  blocks.  The  Defendants  Evans  were 
appointed  by  Mr.  Lamh  his  exclusive  agents  for  the  purpose  of 
obtaining  such  orders  in  certain  places  in  Europe,  situate  in 
nearly  every  country  on  the  Continent ;  and  provision  was  made 
for  their  payment  out  of  the  moneys  paid  by  the  advertisers, 
The  general  result  was  that  the  agents  got  from  60  to  65  per 
cent.,  and  the  Plaintiff  got  the  difference.  Now,  it  appears  that 
the  agreements  between  the  Plaintiff  and  the  Defendants  either 
have  come  to  an  end,  or  are  about  to  come  to  an  end,  and  the 

(1)  Law  Kep.  7  Eq.  34.  (2)  Law  Kep.  5  Ch.  279. 

(3)  [1892]  2  Ch.  518. 
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Defendants  propose  to  do  the  same  sort  of  thing  for  a  rival  publi- 
cation. There  is  no  clause  in  the  agreement  between  the 
Plaintiff  and  the  Defendants  which  entitles  the  Plaintiff  to  say 
that  the  Defendants  Evans,  after  leaving  his  employment,  should 
not  engage  in  a  similar  kind  of  business. 

But  the  Plaintiff  relies,  first  of  all,  for  protection  upon  his 
copyright  in  the  book  ;  and,  secondly,  as  regards  the  use  of  the 
blocks  and  materials,  upon  principles,  not  of  copyright,  but  of 
agency.  The  first  point  is  on  the  copyright.  Mr.  Justice 
ChitUj  has  granted  an  injunction  restraining  the  Defendants,  until 
judgment  or  further  order,  from  printing,  selling,  or  publishing 
any  copy  or  copies  of  so  much  of  the  Plaintiff's  book  in  the 
•writ  mentioned,  as  consists  of  headings  (not  forming  part  of 
advertisements  therein),  so  or  in  such  a  way  as  to  infringe  the 
Plaintiff's  copyright  in  the  headings.  The  Appellants  contend 
that  this  part  of  the  order  is  wrong,  upon  the  ground  that  the 
Plaintiff  has  no  copyright  in  the  headings  ;  and  they  put  their 
case  in  this  way — that  the  headings  are  not  a  subject-matter 
of  copyright ;  and  that  if  they  were,  there  is  no  proof,  such  as  is 
required  by  the  18th  section  of  the  Copjright  Act  (5  &  6  Yict.  c.  45), 
that  the  parts  of  the  work  which  Mr.  Justice  Ghitty  has  protected  / 
"were  composed  upon  the  terms  that  the  copyright  in  them  should' 
belong  to  the  Plaintiff.  As  regards  copyright,  I  rather  think 
that  Mr.  Justice  Ghitty  has  not  gone  quite  far  enough.  I  do 
not  myself  see  the  difficulty  in  a  publisher's  having  a  copyright 
in  a  sheet  of  advertisements.  I  do  see  a  difficulty  in  his  having 
a  copyright  in  one  advertisement,  because,  as  Mr.  Justice  Ghitty 
pointed  out,  that  might  prevent  the  advertiser  from  republishing 
his  advertisement  in  another  paper,  which  is  absurd.  But  to  say 
that  it  follows  from  that,  that  the  proprietor,  say  of  the  Times,  has 
no  copyright  in  a  sheet  of  advertisements,  so  that  he  cannot 
restrain  anybody  from  copying  that  sheet,  appears  to  me  a  very 
different  proposition.  It  is  not  necessary  for  me  to  decide  it,  and 
I  do  not  decide  it,  as  the  Plaintiff  does  not  ask  for  an  injunction 
larger  than  Mr.  Justice  Ghitty  has  granted ;  but  I  doubt  very 
much  whether  he  has  not  been  a  little  too  cautious.  A  person 
has  a  copyright  in  a  book  though  he  has  not  a  copyright  in 
every  part  of  it ;  for  he  cannot  restrain  other  people  from  using 
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C.  A.      words  to  be  found  in  his  book.  It  appears  to  me  that  the  learned 
1892       Judge  has  overlooked  the  difference  between  the  right  to  publish 
a  whole  sheet  of  the  paper  and  the  right  to  publish  a  sentence 
Evans  sheet. 
I  •  di — L  J  regards,  however,  the  particular  portions  which  Mr.  Justice 

— Chitty  has  protected — the  headings — I  do  not  think  there  is  any- 
real  difficulty.    It  appears  to  me  that  the  Plaintiff  has  an  ex- 
clusive right  to  the  publication  of  those  headings  with  the  trans- 
lations— not  that  he  can  restrain  other  people  from  publishing 
the  same  sort  of  thing  if  they  go  about  it  in  the  right  way,  but 
he  has  a  right  to  restrain  other  people  from  copying  his  book. 
There  is  so  much  common  to  his  book  and  to  other  books  of  the 
same  sort  that  they  very  likely  will  contain  the  same  informa-  ' 
tion.    It  is  just  like  the  case  of  a  man  who  publishes  a  map 
of  a  particular  country :  another  may  publish  a  map  of  the 
same  country  exactly  like  it,  if  he  makes  his  map  from  original  i 
materials ;  but  the  first  can  restrain  the  other  from  copying  his  I 
map,  which  is  a  totally  different  thing.    I  see  no  difficulty  in  ! 
that  part  of  the  case  apart  from  the  argument  which  turns  on  ! 
the  wording  of  5  &  6  Yict.  c.  45,  s.  18,  which  enacts  that  when  \ 
any  person  shall  project,  conduct,  and  carry  on,  or  be  the  pro-  i 
prietor  of  any  encyclopsedia,  review,  magazine,  periodical  work,  i 
or  any  book,  ''and  shall  have  employed  or  shall  employ  any  i 
persons  to  compose  the  same,  or  any  volumes,  parts,  essays,  • 
articles,  or  portions  thereof,  for  publication  in  or  as  part  of  the 
same,  and  such  work,  volumes,  parts,  essays,  articles,  or  portions 
shall  have  been  or  shall  hereafter  be  composed  under  such 
employment,  on  the  terms  that  the  copyright  therein  shall 
belong  to  such  proprietor,  projector,  publisher,  or  conductor,  and 
paid  for  by  such  proprietor,  projector,  publisher,  or  conductor, 
the  copyright  in  every  such  encyclopaedia  ....  and  in  every 
volume,  part,  essay,  article,  and  portion  so  composed  and  paid  for, 
shall  be  the  property  of  such  proprietor.  .  .        Then  there  are 
in  the  section  various  other  provisions  into  which  I  need  not 
enter.    Mr.  Farwell  contends  that  the  Plaintiff  has  not  obtained 
the  copyright  in  these  headings  because  he  has  not  shewn  that 
they  were  composed  upon  the  terms  that  the  copyright  therein 
should  belong  to  the  Plaintiff.    I  think  his  argument  is  right, 
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that  the  burthen  of  proof  is  upon  the  Plaintiff  to  shew  that ;  but 
the  statute  does  not  say  anything  about  the  kind  of  evidence 
which  is  to  be  adduced  for  the  purpose  of  proving  that  an 
article  has  been  composed  on  those  terms.  If  there  is  an  express 
agreement  on  the  subject,  we  have  nothing  to  do  but  to  construe 
its  terms.  If  there  is  no  express  agreement,  the  question  is,  what 
is  the  inference  to  be  drawn  from  the  circumstances  of  the  case  ? 
In  drawing  the  inference  regard  must  be  had  to  the  nature  of 
the  articles,  which  are  here  merely  the  headings  to  groups  of 
advertisements  with  translations,  and  the  view  expressed  by 
Mr.  Justice  Maule  in  Sweet  v.  Benning  (1),  may  be  very  safely 
acted  upon,  viz.,  that  'prima  facie,  at  all  events,  you  will  infer, 
in  the  absence  of  evidence  to  the  contrary,  from  the  fact  of 
employment  and  payment  that  one  of  the  terms  was  that  the 
copyright  should  belong  to  the  employer.  That  is  not  a  neces- 
sary inference  ;  but  in  a  case  of  this  sort,  where  any  other  infer- 
ence would  be  unbusiness-like,  I  should  not  hesitate  myself  to 
draw  that  inference.  Having  regard  to  the  employment  and 
payment  and  the  kind  of  work  which  one  party  was  doing  for  the 
other,  I  draw  the  inference  of  fact  that  the  work  was  done  upon 
the  terms  that  the  copyright  in  these  headings,  which  are  of  no 
use  to  anybody  but  the  Plaintiff,  should  be  his.  Therefore,  so^^ 
far  as  the  copyright  is  concerned,  it  seems  to  me  that  Mr.  Justic^* 
Ghitty  is  perfectly  right. 

The  other  point  is  the  injunction  restraining  the  Defendants 
from  using  blocks  or  materials  obtained  by  the  Defendants  while 
in  the  employment  of  the  Plaintiff,  and  for  the  purpose  of  his 
work,  or  any  copies  thereof,  for  the  purpose  of  any  works  other 
than  the  work  of  the  Plaintiff.  There  was  some  little  contro- 
versy as  to  the  extent  of  this  injunction,  and  it  was  pointed  out 
that  the  expression  "or  any  copies  thereof"  went  too  far, 
because  those  words  unqualified  would  cover  the  case — which 
nobody  thought  of  covering — of  the  advertiser  getting  back  his 
block  from  the  Plaintiff  (the  block  belonging  to  the  advertiser), 
and  then  applying  to  the  Defendants  to  print  it,  which,  of  course, 
|the  advertiser  would  have  a  perfect  right  to  do.  Mr.  Byrne  does 
•not  object  to  the  qualification  which  I  suggested  in  the  course 

(1)  16  C.  B.  484. 
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C.  A.  of  the  argument,  that  this  order  is  not  to  prevent  the  Defendants 

1892  or  any  of  them  from  publishing  any  copy  of  any  block  at  the 

lI^e  request  or  by  the  direction  of  the  owner  thereof,  and  that  quali- 

EvANs  fixation  will  be  added. 

  That  leaves  only  one  point  for  consideration,  and  that  is  that 

ndley,  L.J.  .  . 

  part  of  the  injunction  which  restrains  the  Defendants  from  using  i 

the  blocks  or  materials  mentioned  in  the  order.     Mr.  Farwell  | 
has  endeavoured  to  shew  that  the  injunction  goes  too  far  as  ; 
regards  materials ;  but  the  whole  is  qualified  both  as  to  blocks  ' 
and  materials  by  this,  that  they  are  obtained  by  the  Defendants 
while  in  the  employment  of  the  Plaintiff  and  for  the  purpose  of  i 
his  work.    That  suggests  this  question — which  has  nothing  to  I 
do  with  copyright — What  right  has  any  agent  to  use  materials  i 
obtained  by  him  in  the  course  of  his  employment  and  for  his 
employer  against  the  interest  of  that  employer  ?     I  am  not 
aware  that  he  has  any  such  right.    Such  a  use  is  contrary  to  the  • 
relation  which  exists  between  principal  and  agent.  It  is  contrary 
to  the  good  faith  of  the  employment,  and  good  faith  underlies  : 
the  whole  of  an  agent's  obligations  to  his  principal.    No  case, 
unless  it  be  the  one  which  I  will  notice  presently,  can  I  believe  ' 
be  found  which  is  contrary  to  the  general  principle  upon  w^hich  j 
this  injunction  is  framed,  viz.,  that  an  agent  has  no  right  to  | 
\  employ  as  against  his  principal  materials  which  that  agent  has  i 
;  '^obtained  only  for  his  principal  and  in  the  course  of  his  agency. 
"They  are  the  property  of  the  principal.    The  principal  has,  in 
/     my  judgment,  such  an  interest  in  them  as  entitles  him  to  restrain 
the  agent  from  the  use  of  them  except  for  the  purpose  for  which  I 
they  were  got.    It  is  said  that  Beuter's  Telegram  Company  v. 
Byron  (1),  before  Sir  G.  Jessel,  is  opposed  to  this.    If  that  case  , 
went  on  the  ground  that  the  Master  of  the  Kolls  was  not  satisfied  ■ 
that  the  case  was  plain  enough  for  him  to  grant  an  interlocutory 
injunction,  there  is  nothing  more  to  be  said  about  it ;  but,  if  the 
decision  goes  further  than  that,  I  think  that  undoubtedly  the, 
principle  was  applied  there  more  narrowly  than  it  ought  to  have ' 
been.    In  the  present  case  I  see  no  reason  for  objecting  to  this 
part  of  the  injunction  ;  and,  therefore,  with  the  addition  of  the 
words  by  which  I  have  proposed  to  qualify  the  words  "  or  copies 
(1)  43  L.  J.  (Ch.)  661. 
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thereof,"  the  appeal  will  be  dismissed,  and  it  must  be  dismissed  0.  A. 
with  costs.  1892 


LA3IB 

BowEN,  L.J. :—  ^ 

Evans. 

I  am  of  the  same  opinion.    First,  with  regard  to  the  headings.   

That  they  are  the  subject  of  copyright  I  do  not  think  can  be 
disputed.  They  are  the  result  of  literary  labour,  both  as  regards 
the  composition  of  the  headings  themselves  and  their  collocation 
or  concatenation  in  the  book.  If  they  are  the  subject  of  copy- 
right, in  whom  is  the  copyright  ?  For  the  purpose  of  answering 
that  question  we  have  to  look  at  sect.  18  of  the  Act  of  1842. 
They  were  composed  by  persons  who  were  employed  to  compose 
them  and  paid  to  compose  them  by  the  Plaintiff.  They  are  parts 
of  a  book  ;  and  the  question  which  has  been  argued  before  us  by 
Mr.  Farwell  was,  that  the  Plaintiff  was  not  entitled  to  the  copy- 
right because  the  persons  who  composed  them  were  not  shewn  to 
have  composed  them  on  the  terms  that  the  copyright  should 
belong  to  the  Plaintiff.  To  my  mind,  as  between  the  Plaintiff 
and  the  Defendants  Evans,  that  point  might  easily  be  disposed 
of  by  saying  that  in  the  agreement,  between  them  and  the 
Plaintiff  prima  facie  evidence  is  afforded  that  the  book,  and 
therefore  the  parts  of  the  book,  belong  to  the  Plaintiff,  by  which, 
as  a  matter  of  business,  one  would  understand  that  with  regard 
to  those  parts  which  were  susceptible  of  copyright,  the  copyright 
as  between  the  Defendants  Evans  and  the  Plaintiff  must  be  taken 
to  belong  to  the  Plaintiff.  But  quite  apart  from  the  evidence 
inter  partes,  which  is  in  the  nature  of  admission,  it  seems  to  me 
that  the  same  result  follows  from  an  intelligent  consideration  of 
the  way  in  which  these  headings  came  into  existence.  Did  they 
come  into  existence  on  the  terms  that  the  copyright  should 
belong  to  the  proprietor  ?  It  is  clear  law  that  the  terms  which 
are  necessary  as  a  condition  precedent  to  the  vesting  of  the 
copyright  under  this  section  of  the  Act  need  not  be  terms  put 
into  writing.  It  is  equally  clear  law  that  they  need  not  be 
terms  that  are  expressed :  they  are  terms  which  may  be  either 
expressed  or  which  may  be  gathered  from  the  transactions,  and 
for  that,  if  it  is  necessary.  Sweet  v.  Benning  (1)  would  be  a 
(1)  16  C.  B.  459,  484. 
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C  A.      sufficient  authority  ;  but  it  cannot,  I  apprehend,  be  doubted  that 
1892       this  would  be  the  true  interpretation  of  the  section,  apart  from 
La.mb      authority.    From  what  are  you  to  collect  the  terms  ?    You  may 
jj^.^^'^.p      collect  them  from  what  passed  between  the  parties — that  is  to 
say,  between  the  Plaintiff  and  the  persons  whom  he  employed ; 
but  you  may  also  collect  them  from  the  nature  of  the  business 
itself,  and  it  seems  to  me  to  be  impossible,  as  a  matter  of  business 
to  suppose  that  these  headings  were  composed  and  furnished  to 
the  Plaintiff  upon  any  other  terms  than  that  he  was  to  have  the 
copyright  in  them,  because  otherwise  those  who  composed  them, 
having  furnished  them  to  the  Plaintiff,  might  themselves  have 
published  them  and  defeated  his  object.    It  appears  to  me, 
therefore,  that  the  headings  are  matters  in  which  copyright  can 
exist,  and  that  the  Plaintiff  is  entitled  to  copyright  in  them. 

With  regard  to  the  prints  and  illustrations,  it  is  equally  clear 
law  that  the  prints — I  am  not  talking  of  separate  prints,  but 
prints  which  are  part  and  parcel  of  the  book — are  covered  by  the 
law  of  copyright,  and  I  should  have  thought  that  the  prints  in 
this  book,  as  distinct  from  the  prints  separate  from  the  book 
(which  are  a  totally  different  thing),  were  the  subject  of  copyright, 
and  I  should  have  said,  in  the  same  way,  that  in  this  book  they 
are  the  copyright  of  the  Plaintiff.  With  regard  to  the  advertise- 
ments, though  it  is  not  necessary  to  decide  that,  I  am  by  no 
means  satisfied  that  Mr.  Justice  Chitty  did  not,  as  my  Brother 
the  Lord  Justice  has  said,  take  on  this  interlocutory  motion 
rather  a  narrower  view  of  the  law  of  copyright  as  applicable  to 
those  advertisements  than  probably  he  would  take  at  the  trial. 
It  is  perfectly  true  that  each  separate  advertisement  may  not 
have  become  in  its  separate  form,  and  as  a  distinct  entity,  the 
copyright  of  the  Plaintiff ;  but  he  still  might  have  a  copyright 
in  respect  of  the  collocation  and  concatenation  of  the  advertise- 
ments, just  as,  I  believe,  the  proprietors  of  the  Times  would  have ' 
copyright  in  a  sheet  of  advertisements.  Although  they  would 
not  have  a  right  of  preventing  any  person  who  furnished  them 
with  an  advertisement  from  inserting  it  in  some  other  paper, 
because  from  the  nature  of  the  case  it  would  be  obvious  that  the} 
did  not  receive  the  advertisement  upon  the  terms  that  they  should 
have  the  copyright,  yet,  nevertheless,  they  would,  I  think,  have 
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a  right  of  action  against  any  other  paper  that  took  a  whole  sheet  C.  A. 
of  advertisements  as  arranged  appearing  in  the  Times,  or  a  sub-  1892 
Istantial  part  of  it  with  the  advertisements,  and  reprinted  and  lamb 
I  republished  it.  But  it  is  not  necessary  to  decide  that  point,  as 
jthe  Plaintiff  is  not  asking  to  have  the  order  made  more  extensive. 
I  Then  we  come  to  the  second  part  of  the  case.  Has  not  the 
I  Plaintiff  a  right  to  restrain  the  Defendants  from  using  such 
[blocks  and  materials  or  copies  as  they  obtained  while  they  were 

in  the  employment  of  the  Plaintiff  and  for  the  purposes  of  their 
ervice  and  of  the  work  which  they  had  to  do,  that  is  to  say, 
yhich  they  obtained  for  the  purpose  of  doing  their  duty  to 
the  Plaintiff?  Ought  not  the  Plaintiff  to  be  able  to  restrain 
them  from  afterwards  using  those  materials  and  those  documents 
in  competition  with  the  PlaintiJBf  himself  ?  It  is  not  a  question  of 
copyright — that  must  be  kept  out  of  sight  altogether — nor  is  it, 
ion  the  other  hand,  a  simple  question  of  the  absolute  property  at 
law  in  the  documents  themselves  or  in  the  blocks  themselves. 
It  is  a  question  of  whether  the  Plaintiff,  whatever  the  property 
in  the  documents  may  be,  or  whatever  the  property  in  the 
materials  may  be,  has  not  sufficient  special  property  in  them  to 
sntitle  him  to  restrain  the  use  of  them  against  him  when  they 
bad  been  obtained  for  his  use  by  his  agents  in  the  course  of  their 
employment.  That  depends  entirely,  I  think,  upon  the  terms 
wpon  which  the  employment  was  constituted  through  which  the 
■jfiduciary  relation  of  principal  and  agent  came  into  existence.  I 
hink  my  Brothers  have  already  during  the  course  of  the  argu- 
ent  expressed  what  I  fully  believe,  that  there  is  no  distinction 
etween  law  and  equity  as  regards  the  law  of  principal  and  agent, 
he  common  law,  it  is  true,  treats  the  matter  from  the  point  of 
view  of  an  implied  contract,  and  assumes  that  there  is  a  promise 
|to  do  that  which  is  part  of  the  bargain,  or  which  can  be  fairly 
mplied  as  part  of  the  good  faith  which  is  necessary  to  make  the 
bargain  effectual.  What  is  an  implied  contract  or  an  implied 
bromise  in  law  ?  It  is  that  promise  which  the  law  implies  and 
authorizes  us  to  infer  in  order  to  give  the  transaction  that  effect 
}vhich  the  parties  must  have  intended  it  to  have  and  without 
jv^^hich  it  would  be  futile.  Take  this  business  as  a  business  of  an 
prdinary  kind — for  I  agree  that  in  different  businesses  the  terms 
Vol.  I.  1893.  S  1 
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O.  A.  (as  to  the  use  which  might  be  made  of  the  materials  obtained) 
1892  might  be  necessarily  different — but  take  this  business  as  a 
l^^^  business  of  an  ordinary  kind.  An  employer  gives  to  his  agent  by 
employing  him  the  means  of  obtaining  in  his  name  and  for  the 
purposes  of  the  contract  certain  materials  and  certain  infor- 
mation which  has  been  committed  for  the  purposes  of  that 
contract  to  writing.  Is  it  intelligible  that  the  bargain  made 
between  the  principal  and  agent  should  be  any  other  than  one 
which  implies  that  the  agent,  having  obtained  these  materials 
and  information  under  the  cover  of  this  agency,  is  not  to  turn 
round  and  use  the  materials  against  his  employer  as  soon  as  the 
agency  is  determined?  It  seems  to  me  that  in  this  case  the 
proper  inference  to  be  drawn  would  be  that  it  was  part  of  the 
understanding  that  these  materials  were  not  to  be  used  otherwise 
than  for  the  purposes  of  the  employment  in  the  course  of  which 
they  were  obtained.  It  is  true  that  you  must  find  out  the  terms 
here  as  elsewhere  partly  from  the  written  document  and  partly 
from  all  the  surroundings  of  the  written  document,  such  as  the 
nature  of  the  transaction  with  regard  to  which  the  document  is 
brought  into  life.  But  it  is  not  true  to  say  that  because  yon 
cannot  find  them  in  the  written  document  itself,  or  in  any  impli- 
cation to  be  extracted  from  the  words  used,  that  therefore  you  are 
not  to  imply  them.  You  must  take  the  words  used  with  reference 
to  the  subject-matter  about  which  they  are  used,  and,  taking 
the  subject-matter  and  document  together,  you  must  ask  your- 
self what  is  the  necessary  implication  to  be  drawn.  Nothing 
could  be  a  clearer  illustration  of  this  than  the  well-known 
cases,  of  which  I  will  mention  one  as  typical :  Ahernethy  y. 
Hutchinson  (1).  It  was  a  case  in  which  somebody  attending 
lectures  given  by  Mr.  Ahernethy  proposed  afterwards  to  publ* 
the  lectures  for  profit.  That  case  was  very  near  the  dividi 
line,  and  the  question  there  depended  upon  what  was  the  real 
relation  which  must  have  been  understood  by  both  parties  to  be 
created  between  the  student  and  the  lecturer.  Was  it  possible 
to  suppose  that  the  student  was  to  be  at  liberty  to  destroy  the: 
value  of  the  lectures  to  the  lecturer  by  publishing  them  foi) 
profit  ?  The  Lord  Chancellor  thought  not,  and  on  that  line  th< 
(1)  3  L.  J.  (O.S.)  (Ch.)  209. 
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case  was  decided.    Take  another  case,  which  Mr.  Farwell  put  in      C.  A. 
illustration.    A  pupil  goes  to  a  conveyancer.    He  carries  away,  1892 
it  is  true,  the  precedents  for  his  own  use  and  for  his  own  profit,  lamb 
because  that  is  the  understanding  between  the  parties.    The  evans. 
latter  case  accordine-ly  would  fall  on  the  other  side  of  the    ^  — ■ 

I  dividing  line.    But  it  does  not  follow  that  a  student  who  went   

to  a  conveyancer  could  take  all  the  precedents  of  the  convey- 
I  ancer  and  publish  them  in  a  book  as  against  the  conveyancer, 
which  would  seem  to  fall  within  the  spirit  of  Ahernethys  Case  (1). 
You  must  look  at  the  whole  transaction,  and  make  up  your 
mind  what  the  parties  must  have  intended  if  the  transaction  is 
to  have  any  business-like  efficacy  at  all.   If  you  see  that  it  could 
not  have  been  intended  by  the  parties  that  the  agent  should 
be  allowed  to  deal  in  the  way  he  is  proposing  to  do  with  materials 
obtained  in  the  course  of  his  agency,  then  the  law  will  imply 
that  it  was  part  of  the  bargain  that  he  should  not  do  so.  It 
is  said  by  Mr.  Farwell  that  it  must  have  been  intended  that  the 
confidential  fetter  imposed  upon  the  use  of  these  documents 
should  terminate  as  soon  as  the  book  was  published  for  which 
jthey  were  being  compiled;  and  he  urges  that  otherwise  we 
ishould  be  importing  questions  of  copyright  into  the  discussion 
of  this  branch  of  the  case.    On  the  contrary,  it  is  by  insist- 
ing on  that  view  that  he  imports  the  idea  of  copyright  into 
pis  part  of  the  case.    The  point  we  are  now  considering  has 
nothing  to  do  with  it.    It  is  perfectly  true  that  you  must  look 
kt  the  whole  transaction  to  see  what  the  documents  and  mate- 
rials had  been  collected  for;  but  that  would  by  no  means 
lufficiently  protect  the  employer  if  the  agent  was  to  be  left 
Tee  to  do  what  he  liked  with  the  materials  the  moment  the 
/■olume  was  published.    That  argument,  it  seems  to  me,  cannot 
)revail.    The  only  case  that  can  be  cited  at  all  as  inconsistent 
vith  the  law,  I  think,  as  expressed  by  the  Legislature,  and  as  I 
lave  tried  to  explain  it  also,  is  Beuter's  Telegram  Company  v. 
3yron  (2),  before  the  late  Master  of  the  Eolls,  a  great  lawyer, 
)ut  a  rapid  lawyer,  and  one  who  certainly  sometimes  brushed 
.way  cases  in  a  speedy  and  perhaps  somewhat  imperious  way. 
think  if  Beuters  Case  is  to  be  judged  of  by  the  result  it 
(1)  3  L.  J.  (O.S.)  (Cli.)  209.  (2)  43  L.  J.  (Cli.)  661. 
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C.  A.      no  doubt  is  right — and  Sir  George  Jessel  was  generally  right ; 
1892       but  I  do  not  think  that  the  propositions  reported  in  the  Laiv 
Lamb      Journal  as  laid  down  by  him  can  be  considered  to  be  sound. 
Evans.         seems  to  me  that  as  a  matter  of  law  or  as  a  matter  of  equity 
the  conduct  of  the  defendants  in  that  case  cannot  be  justified 
to  the  extent  to  which  that  learned  Judge  is  made  by  the  report 
to  justify  it.    If  Beuter's  Case  (1)  is  cited  as  an  authority  for  the 
propositions  which  the  Master  of  the  Eolls  is  there  stated  to 
have  laid  down,  I  am  not  prepared  to  follow  it. 

Kay,  L.J.  :— 

I  am  of  the  same  opinion.    On  both  points  I  will  very  shortly 
state  my  view. 

In  the  first  place,  I  have  no  doubt  that  the  headings  used  in 
this  book  of  the  Plaintiff's  are  the  subject  of  copyright.  The 
headings  are  short  descriptions  of  the  particular  trades  which  are 
there  gathered  together ;  but  each  separate  heading  of  those  is 
put  so  that  the  proper  catch-words  occur  first  in  alphabetical 
order  in  the  book,  and  each  of  those  headings  is  repeated  in  three 
other  languages  after  the  English  heading.  I  am  not  satisfied 
at  present  that  the  Defendants  had  anything  to  do  with  the 
English  headings.  It  may  have  been  so ;  but  certainly  the 
English  headings  were  translated  by  persons  who  were  employed 
and  paid  by  the  Plaintiff  to  do  it.  These  headings  are  published  in 
the  Plaintiff's  book,  arranged  in  a  certain  alphabetical  order,  and 
followed  by  a  series  in  each  case — longer  or  shorter,  as  the  ease 
may  be — of  advertisements  coming  under  that  particular  heading.  | 
Mr.  Farwell  contended,  that  if  there  was  any  copyright  in  those 
headings — which  I  understand  him  to  deny — it  must  be  the  copy-  j 
right  of  the  persons  who  composed  them,  because,  in  order  to  make  | 
them  the  copyright  of  the  owner  of  the  book  under  sect.  18  of| 
5  &  6  Vict.  c.  45,  it  is  necessary  for  the  Plaintiff  to  prove  that  itj 
was  a  term  of  the  arrangement  between  him  and  the  composer  i 
that  the  copyright  should  belong  to  the  Plaintiff.  I  do  not 
dissent  from  that  view  of  the  law.  Now,  in  the  first  place,  I 
think  that  there  is  sufficient  literary  labour  involved  in  the  pro 
duction  of  those  headings  to  make  them  properly  the  subject  o 
(1)  43  L.  J.  (Ch.)  661. 
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copyright.  Then  I  will  assume  that  they  were  prepared  by  an 
agent  or  agents  of  the  Plaintiff;  perhaps  the  simplest  way  would 
be  to  suppose  that  one  agent  did  the  whole  of  the  headings — that 
he  composed  the  English  headings  and  added  the  translations  of 
them.  Now,  as  it  has  been  pointed  out,  it  is  not  required  by 
the  State,  nor,  so  far  as  I  am  aware,  by  any  principle  of  law,  that 
the  terms,  as  between  the  owner  of  the  book  and  the  people  he 
employed,  that  the  copyright  in  the  headings  should  belong  to 
the  owner  of  the  book  should  be  in  writing.  In  fact,  the  deci- 
sions are  to  the  contrary,  and  shew  that  you  may  make  out  the 
terms  by  anything  that  satisfies  the  usual  rules  of  evidence. 
What  have  we  here  ?  We  have  a  very  bulky  book,  with  perhaps 
thousands  of  things  in  it,  prepared  by,  I  dare  say,  a  great 
number  of  hands ;  it  may  be  one  man  furnishing  the  headings, 
and  one  or  two  other  men  furnishing  the  translations — for  we  are 
not  informed  precisely  how  the  work  was  done.  What  is  the 
fair  inference  from  the  facts  of  the  case  ?  Surely  the  inference 
is  that  the  man  who  is  to  go  to  the  expense  of  printing  and 
publishing  this  book  will,  as  between  him  and  the  agents  he  may 
have  employed  to  assist  him  in  the  compilation  of  it,  have  in 
himself  whatever  property  the  law  will  give  him  in  that  book. 
That  is  the  inference  I  should  certainly  draw ;  and,  I  think,  in 
this  case  it  is  sufficiently  clear,  in  the  absence  of  evidence  to  the 
contrary,  that  the  terms  of  employment  of  those  several  agents 
involved  this,  that  the  copyright  in  the  portions  of  this  book 
which  they  composed  should  belong  to  the  owner  of  the  book. 

I  will  add  a  few  words  on  the  other  part  of  the  case,  which 
involves  a  perfectly  different  question,  wholly  unconnected  with 
copyright.  We  have  here  a  form  of  agreement  entered  into 
between  the  Plaintiff  and  the  Defendants  Evans.  They  were 
persons  employed  by  him  upon  the  Continental  part  of  this  book, 
which  is  a  comparatively  small  part  of  it.  They  were  employed 
in  various  countries  of  Europe  to  travel  about  and  to  obtain  from 
manufacturing  producers  of  all  sorts  and  kinds  the  authority 
from  them  to  enter  under  the  particular  heading  to  which  their 
respective  businesses  related  advertisements  of  the  names  and 
addresses  of  the  manufacturers,  and,  in  some  cases,  of  their 
trade-marks ;  and  each  person  who  chose  to  furnish  his  name  and 
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C.  A.      address  and  sufficient  particulars  could  obtain  the  insertion  of  an 
1892       advertisement  under  the  proper  heading  in  this  book  on  payment 
i'mmi,      of  9-  certain  sum  which  the  agent — he  is  called  agent  in  the 
Evans      contract — was  to  receive.    He  was  to  receive  that,  of  course,  on 
behalf  of  his  principal ;  but  as  between  his  principal  and  himself 
it  was  part  of  the  agreement  that  he  should  deduct  and  retain 
from  it  a  very  large  percentage  as  his  remuneration  for  what 
he  had  to  do.    In  the  course  of  this  agency  there  would  come 
into  his  hands  various  materials.    I  take  for  granted  that  he 
would  have  a  note-book,  in  which  he  would  note  down  all  the 
information  collected  from  the  people  whom  he  canvassed,  and 
he  would  also  in  some  cases  get  blocks  from  which  the  trade- 
marks were  to  be  printed  in  these  advertisements.    His  duty 
was  to  put  these  advertisements  into  shape  from  such  materials 
as  he  obtained,  which  sometimes  might  be  a  mere  copy  or  trans- 
lation of  a  foreign  advertisement  given  him  by  the  particular 
advertisers.    Whatever  the  materials  were,  his  duty  was  to  put 
those  materials  into  shape  and  translate  them  into  the  English 
language,  and  then  to  transmit  them  to  the  Plaintiff  to  be 
printed  under  the  proper  heading  in  this  book.    Kow,  I  will 
suppose  that  one  of  these  Defendants  had  a  note-book  which 
contained  practically  all  the  materials  which  he  has  supplied  to 
this  book,  including  the  headings  which  he  may  have  copied 
into  his  note-book.    The  part  of  the  injunction  complained  of  on 
this  point  is  an  injunction  restraining  the  Defendants  from 
displaying  or  using  for  the  purpose  of  obtaining  advertisements 
for  any  book  other  than  the  Plaintiff's  said  work  so  much  of  the 
copy  of  the  Defendants'  book  already  printed  as  consists  of  the 
heading,  and  from  using  (and  this  is  the  part  now  complained  of) 
blocks  or  materials  obtained  by  the  Defendants  Evans,  or  either 
of  them,  while  in  the  employment  of  the  Plaintiff",  and  for  the 
purpose  of  his  said  work  or  any  copy  thereof,  for  the  purpose  of 
any  work  other  than  the  said  work  of  the  Plaintiff's.    Xow,  it  has 
been  argued  that  that  goes  too  far.    The  particular  wording 
technically  is  not  material.    The  illustrations  given  in  argument 
shew  that  there  might  be  some  material  collected  by  the  Defen-  ( 
dants  while  they  were  the  Plaintiff's  agents  and  for  the  purposes 
of  his  book,  which  material  could  be  legally  used  for  the  new 
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book.    The  argument  was  put  most  forcibly  as  I  followed  it  in      C.  A. 
this  form  :  Why  should  they  not  retain  these  note-books  in  their  1892 
hands,  having  now  left  the  Plaintiff's  employ,  and  use  them  in  lamb 
order  to  find  out  the  persons  abroad  with  whom  they  had  formerly 
I  entered  into  engagements,  and  to  obtain  from  those  advertisers 
I  authority  to  put  advertisements  of  theirs  into  a  rival  publication 
I  to  be  published  as  a  rival  of  the  Plaintiff's  book  ?    The  answer 
I  is  a  very  simple  one.    All  those  materials  were  obtained  while 
j  you,  the  Defendants,  were  acting  as  the  Plaintiff's  agents,  while 
I  you  were  in  that  confidential  relation  to  him  and  for  the  purpose 
j  for  which  he  employed  and  paid  you,  viz.,  of  compiling  this  book 
j  of  the  Plaintiff's,  and  therefore  to  allow  you  to  use  any  of  those 
materials  for  your  own  purposes  would  be  allowing  you  to  use 
them  for  a  purpose  for  which  they  were  not  compiled — you, 
i  while  you  compiled  them,  being  in  the  position  of  the  Plaintiff's 
j  agent,  and  there  being  a  confidential  relation  between  you  and 
'  the  Plaintiff.    I  turn  to  one  of  the  leading  cases  on  this  sub- 
j  ject,  and  I  take  the  language  of  Lord  Justice  Turner  in  his 
judgment  in  Morison  v.  Moat  (1)  :  "  That  the  Court  has  exercised 
jurisdiction  in  cases  of  this  nature  does  not,  I  think,  admit  of 
iany  question.    Different  grounds  have  indeed  been  assigned  for 
ithe  exercise  of  that  jurisdiction.    In  some  cases  it  has  been 
[referred  to  property,  in  others  to  contract,  and  in  others,  again,  it 
has  been  treated  as  founded  upon  trust  or  confidence — meaning, 
as  I  conceive,  that  the  Court  fastens  the  obligation  on  the  con- 
science of  the  party,  and  enforces  it  against  him  in  the  same 
manner  as  it  enforces  against  a  party  to  whom  a  benefit  is  given, 
the  obligation  of  performing  a  promise  on  the  faith  of  which  the 
benefit  has  been  conferred ;  but  upon  whatever  grounds  the 
jurisdiction  is  founded,  the  authorities  leave  no  doubt  as  to  the 
Bxercise  of  it."    Then  the  judgment  goes  on  to  give  several 
nstances,  and  many  of  them  are  of  cases  where  a  man,  being 
n  the  employment  of  another,  has  discovered  the  secrets  of  the 
nanufacture  of  that  other  person,  or  has  surreptitiously  copied 
jomething  which  came  under  his  hands  while  he  was  in  the 
Dossession  of  that  trust  and  confidence,  and  he  has  been 
'estrained  from  communicating  that  secret  to  anybody  else, 
(1)  9  Hare,  241,  255. 
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C.  A.  and  anybody  who  has  obtained  that  secret  from  him  has  also 
1892  been  restrained  from  using  it.  But  amongst  the  instances  of 
Lamb  this  doctrine  given  is  that  one  to  which  Lord  Justice  Bowerc 
has  referred,  and,  as  he  desires  me  to  repeat  it,  I  will  only  repeat 
it  in  a  few  short  sentences  from  the  judgment  in  Morison  v. 
Moat  (1).  "  The  question  again  came  before  him  "  (that  is  Lord 
Eldon)  "in  Mr.  Ahernethys  Case  (2),  in  which  Mr.  Ahernethy 
had  filed  a  bill  to  restrain  the  publication  of  the  lectures  deli- 
vered by  him  at  St.  Bartholoinew  s  Hospital ;  and  I  well  remember, 
that,  upon  the  first  argument,  he  refused  to  grant  the  injunction 
on  the  ground  of  copyright,  Mr.  Ahernethy  not  being  able  to 
swear  that  the  whole  lecture  was  written  ;  but  that  afterwards,  on 
a  second  argument,  he  granted  it  on  the  ground  of  breach  of 
confidence."  Then  he  goes  on  to  deal  with  the  case  with  which 
we  are  all  familiar,  Prince  Albert  v.  Strange  (3).  There  a  man  en- 
trusted by  the  plaintiff  with  copperplates  for  the  purpose  of  taking 
impressions  for  the  plaintiff  took  surreptitiously  additional  impres- 
sions, which  came  into  the  hands  of  the  defendant  Strange,  who 
published  a  catalogue  of  them.  He  was  restrained  from  doing  it 
because,  as  Lord  J ustice  Turner  says,  he  obtained  them  by  a  breach 
of  the  trust  and  confidence  under  which  the  things  to  be  described 
in  that  catalogue  had  been  entrusted  to  the  care  of  the  printer. 
So  that  I  think  the  doctrine  goes  further  than  Mr.  Farivell  was 
inclined  to  admit  in  his  argument,  and  it  does  extend  to  every 
case  in  which  a  man  has  obtained  materials  (I  use  the  word 
advisedly,  because  it  would  be  very  difficult  indeed  to  grant  an 
injunction  to  prevent  a  man  using  his  knowledge) — where  a  man 
has  obtained  materials  while  he  was  in  the  position  of  agent  for 
another — materials  which  were  obtained  by  him  in  the  course  of 
that  agency  and  were  to  be  used  for  the  purposes  for  which  his 
principal  had  employed  him.  I  say  it  is  not  going  too  far  to  say 
to  him,  "  You  shall  not  use  those  materials  so  obtained  for  any 
other  purpose  than  the  purpose  for  which  you  were  employed  i 
to  obtain  them";  and  the  employer,  if  he  can  make  out  that' 
the  intended  use  is  one  which  would  tend  to  damage  him,  has 
a  right  to  come,  and  a  very  distinct  ground  for  coming,  to  thel 

(1)  9  Hare,  256.  (2)  3  L.  J.  (O.S.)  (Ch.)  209. 

(3)  1  Mac.  &  G.  25. 
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Court  and  saying,  "  Eestrain  my  agent  from  using  in  a  way  0.  A. 
which  will  injure  me  the  materials  which  he  got  while  he  was  1892 
in  my  employment."  Mr.  Farwell  has  very  ingeniously  said,  j.a^b 
assuming  the  doctrine  goes  as  far  as  that,  where  the  materials  evan& 
were  to  be  obtained  for  the  purposes  of  a  publication  which  was 
to  be  given  to  the  world,  assuming  that  he  could  not  use  them 
until  the  publication  has  been  given  to  the  world,  why  should  he 
not  use  them  when  it  has  been  ?  I  beg  leave  to  answer  that 
argument  in  the  words  again  of  Lord  Justice  Turner,  which  I 
take  from  another  part  of  his  judgment  in  Morison  v.  Moat  (1). 
He  said  :  "  It  was  much  pressed  in  argument  on  the  part  of  the 
defendant,  that  the  effect  of  granting  an  injunction  in  such  a  case 
as  the  present  would  be  to  give  the  plaintiffs  a  better  right  than 
that  of  a  patentee ;  and  the  case  of  Canliam  v.  Jones  (2)  was  cited 
on  the  defendant's  behalf;  but  what  we  have  to  deal  with  here  is, 
not  the  right  of  the  plaintiffs  against  the  world,  but  their  right 
against  the  defendant.  It  may  well  be,  that  the  plaintiffs  have 
no  title  against  the  world  in  general,  and  may  yet  have  a  good 
title  against  this  defendant."  That  seems  to  me  a  complete 
answer.  The  jurisdiction  against  these  Defendants  is  because 
these  materials  which  they  want  to  use  were  obtained  by 
them  when  they  were  in  the  position  of  agents  for  the  Plaintiff, 
and,  although  the  Plaintiff  might  not  be  able  to  prevent  any- 
body else  in  the  world  from  publishing  or  using  such  materials 
as  he  is  trying  to  prevent  these  Defendants  from  using, 
that  would  be  no  answer,  because  these  Defendants,  from  the 
position  in  which  they  were  in,  are  put  under  a  duty  towards  the 
Plaintiff  not  to  make  this  use  of  the  materials.  I  therefore  think 
that,  subject  to  the  verbal  correction  which  Lord  Justice  Lindleij 
has  made,  the  injunction  does  not  go  at  all  too  far  in  restraining 
the  use  of  the  materials  which  the  Defendants  obtained  during 
the  time  of  their  agency.  I  do  not  think  it  necessary  to  express 
any  confident  opinion  whether  there  is  or  is  not  copyright  in  the 
advertisements.  I  confess  from  the  statement  of  the  evidence 
which  has  been  made  to  us,  I  should  rather  be  .inclined  to  think 
there  was  a  copyright  in  this  publication  of  the  advertisements, 
collected  and  arranged  as  they  are  ;  but  if  this  case  is  to  go  any 
(1)  9  Hare,  258.  (2)  2  V.  &  B.  218. 
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C.  A.  further,  there  may  be  further  evidence  on  that  question,  and  the 
1892  question  may  be  more  deliberately  tried  hereafter.  However,  I 
j^ji  confess  that  I  myself,  upon  the  materials  before  us,  cannot  form 
g^.*^'^,^  any  confident  opinion  that  there  was  not  a  copyright  even  in  the 
• — j-^  advertisements  which  were  the  subject  of  this  book.  I  agree  on 
— ^  the  whole  that  this  appeal  fails,  and  I  think  it  should  be  dismissed 
with  costs. 

Solicitors :  Bye  &  Eyre  ;  C.  /.  Baivlinson. 

H.  C.  J. 


Nov.  16,  24. 


c.A.  JACKSON  V.  BAEKY  EAILWAY  COMPANY. 

1^92  ^1892    J.  1196.] 

Arbitration —  Unfitness  of  Arbitrator — Injunction — J urisdiction. 

A  contract  by  which  the  Plaintiff  undertook  to  construct  a  dock  for  the 
Defendant  company  provided  that  any  dispute  between  the  company  and 
the  contractor  as  to  the  meaning  of  any  part  of  the  contract,  or  as  to  the 
quality  or  description  of  the  materials  to  be  used  in  the  works,  should  be 
referred  to  the  company's  engineer  as  arbitrator.  A  dispute  arose  whether 
the  contract  required  the  interior  of  a  certain  embankment  to  be  made  of 
stone,  or  whether  rocky  marl  was  allowable,  so  that,  if  the  contractor  by 
the  direction  of  the  engineer  used  stone,  he  would  be  entitled  to  be  paid 
for  it  as  an  extra.  A  correspondence  took  place  between  the  contractor 
and  the  engineer,  in  which  the  engineer  stated  his  view  to  be  that  the 
contract  bound  the  contractor  to  use  stone,  and  that  it  was  not  an  extra. 
The  company  then  referred  the  dispute  to  the  arbitration  of  the  engineer. 
After  this  reference,  and  on  the  day  for  which  the  first  appointment  had 
been  made,  the  engineer  wrote  to  the  contractor  a  letter  in  which  he 
repeated  his  former  view.  The  Plaintiff  brought  his  action  to  restrain  the 
company  from  proceeding  further  with  the  arbitration. 

KeJcewicJi,  J.,  held,  that  the  last  letter  shewed  that  the  engineer  had 
finally  made  up  his  mind  on  the  point,  and  was,  therefore,  disqualified  to 
act  as  arbitrator,  and  granted  an  injunction  : — 

Held,  on  appeal,  that,  considering  the  position  of  the  engineer  who,  as 
engineer  of  the  company,  must  necessarily  have  already  expressed  an 
opinion  on  the  point  in  dispute,  his  writing  after  the  commencement  of 
the  arbitration  a  letter  repeating  the  same  opinion  would  not  disqualify 
him  from  acting  as  arbitrator  unless,  on  the  fair  construction  of  the  letter, 
it  appeared  that  he  had  made  up  his  mind  so  as  not  to  be  open  to  change 
it  upon  argument ; 

Held,  by  LindleTj  and  Boioen,  L.JJ.  (dissentiente  A.  L.  Smith,  L.J.), 
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that  tlie  letter  in  question  did  not,  upon  its  fair  construction,  shew  that  0.  A, 
the  engineer  had  precluded  himself  from  keeping  his  mind  open,  and  that  jgg2 
the  injunction  ought  to  be  dissolved;  and  whether  there  was  jurisdiction  "-"^v^ 

to  grant  it,  quxre.  Jackson 

OBakky 
X  the  27tli  of  November,  1891,  the  Barry  Bailway  Company  Railway  Co. 

accepted  a  tender  by  the  Plaintiff  to  construct  for  them  a  dock 
at  the  price  of  £152,938  7s.  Qd.,  according  to  a  specification  con- 
taining various  conditions  and  stipulations,  among  which  was 
the  following. 

"  50.  In  the  event  of  any  question  or  dispute  arising  between 
the  company  and  the  contractor  as  to  the  intent  and  meaning  of 
any  part  of  this  specification,  or  of  the  drawings  referred  to 
therein,  or  of  any  further  drawings  to  be  prepared,  or  as  to  the 
intent  and  meaning  of  any  part  of  the  tender  or  schedule  of 

'  quantities  and  prices,  or  the  application  of  the  same  to  the  ac- 

;  count  of  the  contractor,  or  as  to  the  manner  of  executing  the 
works,  or  the  quality  or  description  of  the  materials,  implements, 

j  or  plant,  used  or  required  to  be  used  in  the  works,  or  as  to  the 
mode  of  measuring  the  works,  or  the  computation  of  or  payment 
for  the  same,  or  as  to  the  interpretation,  meaning,  or  effect  of  the 
clauses  and  conditions  of  the  contract,  or  of  any  of  them,  or  as  to 
any  other  matter  or  thing  whatever  connected  with  or  arising 

j  out  of  the  contract  or  incidental  thereto,  or  not  thereby  provided 
for,  such  questions  or  disputes  shall  be  referred  to  the  engineer, 

j  whose  decision  shall  be  conclusive  and  binding  on  both  parties." 

By  a  former  clause  it  had  been  provided  that  in  the  speci- 
i  fication  the  word  "  engineer "  should  be  held  to  mean  /.  W. 
j  Barry,  Esq.,  or  other  the  engineer  for  the  time  being  appointed 
by  the  company. 

In  the  course  of  executing  the  works  a  question  arose  as  to 
the  construction  of  a  particular  embankment  or  breakwater.  That 
it  was  to  be  faced  with  stone  was  undisputed ;  the  question  was  as 
to  the  filling  up.  The  engineer  assented  to  a  portion  of  the 
.filling  up  being  done  with  rocky  marl,  but  required  the  rest  to  be 
rubble  stone,  which  was  much  less  advantageous  to  the  Plaintiff 
than  filling  up  with  rocky  marl.  That  the  engineer  could  direct 
i  stone  to  be  used  was  undoubted,  the  question  being  whether 
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C.  A.      the  contractor  was  entitled  to  be  paid  for  the  stone  as  an  extra. 

1892  A  correspondence  took  place  on  the  subject  between  the  Plain- 
Jackson    tiff  and  Mr.  Barry.    On  the  20th  of  July  Mr.  Barry  wrote,  "  Al- 

Barky  though  the  whole  of  the  hearting  of  the  old  breakwater  consists 
Railway  Co.  of  hard  rock  filling,  I  am  willing  to  agree  as  a  concession  to 
you  that  a  portion  of  the  hearting  of  the  closing  bank  may  be 
formed  of  rocky  marl,  the  remainder  of  the  closing  bank  being 
made  with  hard  rock  obtained  by  the  excavation  of  the  lock, 
which  is  to  be  selected  and  put  into  the  closing  bank  instead  of 
being  carried  to  spoil  or  used  in  any  other  way."  On  the  22nd 
the  Plaintiff  wrote  :  "  I  can  only  say  that  we  are  saving  the  good 
stone  we  are  now  getting  from  the  lock  excavations  for  use  in 
the  internal  masonry  as  provided  in  the  note  on  p.  39  of  the 
specification,  and  I  must  decline  to  deposit  it  as  you  wish  at 
the  breakwater  unless  it  is  agreed  that  I  shall  be  paid  for  it." 
On  the  25th  Mr.  Barry  wrote :  "  I  have  received  your  letter  of 
the  22nd  of  July,  1892,  in  which  you  refuse  to  deposit  any  of  the 
stone  obtained  from  the  excavations  of  the  lock  as  required  by 
me  in  the  closing  bank  to  the  western  breakwater  unless  it  is 
agreed  that  you  shall  be  paid  for  it.  I  beg  to  say  that  I  am 
willing  to  hear  any  arguments  which  you  may  have  to  adduce 
in  support  of  your  construction  of  the  specification  ;  but  I  dis- 
tinctly decline  to  come  to  any  agreement  on  the  subject  until 
the  arguments  are  heard  on  both  sides  and  the  matter  is  decided. 
In  the  meantime  I  call  upon  you  to  proceed  with  the  work  in 
accordance  with  my  instructions."  On  the  26th,  Mr.  Barry  wrote 
a  letter,  which  was  in  part  as  follows  :  "  The  bank  to  the  break- 
water is  not  a  tip  for  spoil,  as  you  seem  to  describe  it,  but  is  a 
contract  work  specially  shewn  upon  the  contract  drawing,  and 
referred  to  in  the  specification,  and  was  always  intended  to  be 
made  of  hard  rock  from  the  excavation  through  the  whole  of  its 
cross  section,  until,  as  a  concession  to  you,  I  agreed  that  the 
central  part  might  be  made  of  rocky  marl  according  to  a  cross 
section  which  had  been  sent  to  you  shewing  what  I  would 
accept." 

The  Plaintiff  adhered  to  the  view  that  he  was  not  bound  to  fill 
up  with  stone  unless  he  was  paid  for  it  as  an  extra ;  and  the 
company's  solicitors,  on  the  28th  of  July,  gave  notice  to  the 
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Plaintiff  that  they  should  forthwith  apply  to  the  engineer  to  fix      0.  A. 
an  early  day  for  hearing  the  parties  and  determining  the  dispute.  1892 
They  applied  accordingly  on  the  same  day,  and  on  that  day  the  Jaokson 
engineer  made  an  appointment  for  the  2nd  of  August,  on  which  baeky 
day  a  meeting  took  place,  at  which  the  engineer  appointed  a  Railway  Co. 
legal  gentleman  to  be  his  assessor.    On  the  1st  of  August  the 

\  Plaintiff  commenced  this  action  to  have  the  construction  of  the 
specification  as  regards  this  question  determined,  and  for  an 
injunction  to  restrain  the  company  from  proceeding  with  the 

I  arbitration. 

On  the  28th  of  July  the  Plaintiff  wrote  to  Mr.  Barrt/  a  long 
letter,  giving  various  reasons  in  support  of  his  own  construction 
of  the  specification,  and  containing  the  following  statement : — 

j  "Moreover,  after  the  tender  was  accepted,  it  was  I  who  first 

I  suggested  to  you  the  unadvisability  of  using  marl  for  the  heart- 
ing of  the  breakwater  without  a  stone  bank  to  protect  it.' ' 

On  the  2nd  of  August  Mr.  Barry  replied  as  follows  :  "  I 
have  your  letter  of  28  July.  In  view  of  the  fact  that  this 
matter  has  now  reached  the  stage  of  arbitration,  I  must  decline 
to  enter  into  any  of  the  arguments  advanced  in  that  letter,  and 
will  content  myself  by  saying,  in  order  to  avoid  any  miscon- 
struction which  might  hereafter  arise  from  my  allowing  the 
statement  to  pass  unnoticed,  that  I  cannot  in  any  way  agree 

i  with  your  statement  that  it  was  you  who  first  suggested  Hhe 
inadvisability  of  using  marl  for  the  hearting  of  the  breakwater 
without  a  stone  bank  to  protect  it.'  On  the  contrary,  as  I  have 
already  stated  in  my  previous  letters,  there  was  never  any  inten- 
tion to  construct  this  breakwater  in  any  way  differently  from  the 
others,  namely,  exclusively  of  stone  filling,  with  protecting  stones 
on  the  outside,  and  smaller  protecting  stones  on  the  inside, 
until  in  December  last  I  agreed  to  accept  a  small  portion  of 
rocky  marl  as  a  concession  to  you." 

The  Plaintiff  moved  for  an  injunction,  and  on  the  10th  of 

'  August,  1892,  Mr.  Justice  Kehewich  granted  it,  saying  that,  as 
the  parties  had  chosen  to  refer  all  matters  in  dispute  to 
Mr.  Barry,  the  Court  could  not  take  into  consideration  that 
he  might  have  a  strong  natural  bias  to  construe  the  contract  in 
!  the  manner  most  creditable  to  himself,  as  being  responsible  for 
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C.  A.      its  contents,  but  that  the  clause  making  him  arbitrator  was  never 
1892       intended  to  enable  him  to  act  as  such  upon  a  question  on  which 
Jackson     he  had  come  to  a  foregone  conclusion,  and  that  his  letters, 
Barky     especially  that  of  the  2nd  of  August,  shewed  that  he  did  not 
Kailway  Co.  bring  an  open  mind  to  the  case,  but  had  fully  made  up  his  mind 
upon  it. 

The  Defendants  appealed.  The  appeal  was  heard  on  the 
16th  of  November,  1892. 

Marten,  Q.C.  (with  him  Sir  B.  TVehster,  Q.C.,  and  Kenyan 
ParJcer),  for  the  appeal,  after  stating  the  facts  of  the  case,  was 
stopped  by  the  Court. 

Bigby,  S.G.,  Warmington,  Q.C,  and  Mulligan,  for  the  Plain- 
tiff:— 

When  a  point  was  referred  to  the  engineer  for  arbitration,  he 
ceased  to  act  as  engineer  of  the  company,  and  became  an  arbi- 
trator, and  he  did  so  at  the  latest  on  the  28th  of  July.  When  he 
became  an  arbitrator,  he  was  bound  like  any  other  arbitrator 
to  abstain  from  any  expression  of  opinion  on  the  matter  in 
dispute.  Instead  of  so  abstaining,  he,  in  his  letter  of  the  2nd 
of  August,  gives  his  decided  opinion  that  he  always  intended 
the  breakwater  to  be  made  of  stone.  We  admit  that  by  the 
contract  we  submit  to  the  arbitration  of  a  person  who  has  an 
amount  of  bias,  for  the  engineer  of  a  company  must  have  a 
bias  in  favour  of  the  company;  but  this  very  consideration 
ought  to  make  him  more  particular  to  keep  himself  as  unbiassed 
as  he  can. 

[LiNDLEY,  L.J. : — If  he  had  never  written  the  letter  of  the 
2nd  of  August,  you  would  have  known  from  his  former  letters 
that  he  had  an  opinion  on  the  point  in  dispute.] 

Yes,  but  the  former  letters  were  written  before  he  had  assumed 
the  position  of  arbitrator.  Here,  after  assuming  that  position,  he 
writes  a  letter  shewing  that,  before  hearing  arguments,  he  has  \ 
made  up  his  mind.  Where  parties  suppose  that  an  arbitrator  is 
independent,  proof  that  he  is  the  agent  of  one  of  the  parties  will 
disqualify  him ;  and  even  where  he  is  known  to  be  the  agent  of  | 
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one  party,  the  Court  will  interfere  if  he  shews  bias :  Niittall  v.  C.  A. 
Mayor  of  Manchester  (1).  1892 

[BowEN,  L.J. : — Where  an  application  is  made  to  stay  an  Jackson 
action  because  there  is  a  provision  for  referring  disputes  to  arbi-  ^  Barry 
tration,  the  Court,  under  the  ArUtraiion  Act,  1889  (52  &  53  Yict 
c.  49),  has  a  discretion.    Here  the  application  is  the  other  way, 
to  stay  the  arbitration.] 

We  admit  that  the  burden  of  proof  is  on  us  to  shew  that  the 
arbitration  ought  not  to  be  allowed  to  proceed. 

[A.  L.  Smith,  L.J. : — In  Nuttall  v.  Mayor  of  Manchester  we 
thought  that  the  arbitrator  would  be  judge  in  his  own  cause, 
and  be  deciding  whether  or  not  he  had  himself  been  guilty  of 
professional  negligence.] 

This  is  substantially  the  same  case ;  the  engineer's  reputation 
is  at  stake.  He  had  settled  a  contract,  which  we  say  allows 
the  use  of  rocky  marl  in  this  embankment.  He  now  thinks  it 
ought  to  be  all  stone,  and  he  is  under  a  great  bias  to  decide 
that  the  contract  requires  stone.  The  case  of  Scott  v.  Parochial 
Board  of  CarluJce  (2),  which  was  referred  to  below  on  the  other 
side,  is  rather  in  the  Plaintiff's  favour  than  otherwise.  The 
engineer  there  had  only  made  a  report  in  the  regular  course  of 
his  duty,  he  had  neither  said  nor  done  anything  which  must  not 
be  taken  to  have  been  within  the  contemplation  of  the  parties 
when  they  entered  into  the  contract.  The  late  Master  of  the  EoUs 
in  Beddow  v.  Beddow  (3)  lays  down  the  principles  on  which  the 
Court  will  act  in  interfering  with  an  arbitration.  When  the 
arbitrator  has  expressed  a  decided  opinion  on  the  construction 
of  a  document  prepared  by  himself,  an  arbitration  is  futile. 

Marten,  in  reply : — 

The  action  was  not  brought  on  the  faith  of  the  letter  of  the 
2nd  of  August,  on  which  the  Plaintiff  now  relies,  for  it  was  not 
written  till  after  the  action  had  commenced.  The  letter  does 
not  bear  the  construction  sought  to  be  put  on  it.  Mr.  Barry, 
in  substance,  says :  "  As  the  matter  is  come  to  the  stage  of 

(1)  8  Times  L.  K.  513.  (2)  6  Court  Sess.  Cas.  4th  Series,  616. 

(3)  9  Ch.  D.  89,  93. 
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C.  A.  arbitration,  I  will  not  enter  into  your  arguments ;  but  I  must 
1892       correct  the  statement  of  fact  contained  in  your  last  letter." 

Jackson        [A.  L.  SMITH,  L.J.,  referred  to  the  expression  in  the  letter  of 

Barry     the  2nd  of  August,  as  to  the  employing  a  portion  of  rocky  marl 
Railway  Co.  ,    .  "  . 
  being  a  "  concession.  J 

That  is  not  giving  a  concluded  opinion  that  the  stone  is  not 
to  be  paid  for.  The  Solicitor  General's  position,  that  when 
Mr.  Barry  becomes  an  arbitrator  he  ceases  to  be  in  the  position  of 
the  company's  engineer  is  fallacious ;  his  office  of  engineer  can 
never  cease  while  the  works  are  going  on.  Nuttall  v.  Mayor 
of  Manchester  (1)  is  quite  different,  being  a  case  where  the  temp- 
tation to  the  surveyor  to  decide  against  the  plaintiff  would  be 
extreme. 

1892.  Nov.  24.    Lindley,  L.J. 

This  is  an  appeal  from  an  order  made  by  Mr.  Justice  Keheivicli, 
granting  an  injunction  to  restrain  the  Defendants,  the  Barry 
Bailivay  Company  and  their  agents,  until  the  trial,  from  further 
proceeding  with  a  reference  to  arbitration  before  Mr.  John  Wolfe 
Barry  on  the  question  which  had  arisen  under  the  agreements  in 
the  writ  of  summons  mentioned. 

It  appears  by  those  agreements  that  Mr.  Jackson,  the  Plaintiff, 
undertook  certain  works  for  the  Barry  Bailway  Company.  The 
engineer  was  Mr.  John  Wolfe  Barry.  The  agreement  for  the 
construction  of  the  works  is  a  long  one,  and  contains  a  great 
number  of  clauses,  which  have  become  common  in  contracts  of 
this  kind,  and  in  particular  there  is  clause  50,  which  I  will  read. 
[His  Lordship  read  clause  50.] 

Now,  that  is  part  of  the  bargain,  and  it  means,  to  put  it 
shortly,  that  if  any  dispute  arises  between  the  contractor  and 
the  company,  or  in  substance — the  engineer  being  the  person 
to  look  after  the  contractor  in  the  interest  of  the  company — any 
dispute  arises  between  the  contractor  and  the  engineer,  it  is  to 
be  decided  by  the  engineer.  A  question  did  arise  as  to  whether, 
under  the  terms  of  the  contract,  the  contractor  was  bound  to 
use  stone  for  a  certain  portion  of  the  works  which  he  had  con- 

(1)  8  Times  L.  R.  513. 
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|,  tracted  to  do,  and  whether,  if  he  was  bound  to  use  it,  the  price  of      C.  A. 
it  was  covered  by  the  contract  price,  or  was  to  be  treated  and  1892 

i  paid  for  as  an  extra  ?    The  contractor  did  not  deny  that  he  was  Jaokson. 
bound  to  put  in  stone  if  ordered  by  the  engineer,  and  the  engi-  babby 

,  neer  did  order  it ;  but  the  question  then  was,  whether  the  Railway  Co. 
contractor  was  bound  to  put  in  stone  for  the  contract  price,  or  undiey,  l.j. 
whether  if  he  put  in  stone  in  obedience  to  the  order  of  the 
•engineer  that  would  be  an  extra.  The  engineer  told  the  con- 
tractor his  view  of  it,  and  I  do  not  see  how,  considering  his 
position,  he  could  help  expressing  his  view.  His  view  was  that 
the  contractor  was  bound  to  put  in  this  stone,  and  was  not  at 
liberty  to  charge  for  it  as  an  extra.  The  contractor's  view  was 
that  if  he  put  it  in  he  was  at  liberty  to  charge  for  it  as  an 
extra. 

That  being  the  nature  of  the  question  which  had  arisen,  the 
company  proceeded  to  make  arrangements  to  have  it  settled  by 
arbitration,  and  on  the  28th  of  July  Mr.  Barry  appointed 
^*12  o'clock  noon  on  Tuesday  next,  the  2nd  of  August,  for 
proceeding  with  the  arbitration."  Before  that  date  arrived 
Mr.  Jackson  wrote  a  long  letter  to  Mr.  Barry  enforcing  his 
views,  and  containing  a  statement  which  Mr.  Barry  did  not 
admit  to  be  accurate,  and  on  the  2nd  of  August,  1892,  which  it 
will  be  observed  was  the  day  already  fixed  for  the  arbitration, 
Mr.  Barry  wrote  and  sent  to  Mr.  Jackson  the  letter  which  I  am 
about  to  read.  [His  Lordship  read  Mr.  Barry's  letter  of  the  2nd 
}f  August.] 

Now,  it  is  contended  by  Mr.  Jackson ,  and  the  learned  Judge 
tias  acceded  to  that  contention,  that  the  true  inference  to  be 
irawn  from  this  letter  is  that  Mr.  Barry,  who  was  then  about  to 
3nter  upon  his  duties  as  arbitrator,  had  not  left  his  mind  open, 
out  had,  before  hearing  the  case  and  before  being  advised  by  his 
egal  assessor,  so  tied  himself  down  by  this  letter  as  not  to 
eave  it  reasonably  open  to  him  to  depart  from  the  view  which 
le  had  previously  taken  and  previously  expressed.  Unques- 
ionably,  if  I  drew  the  same  inference  from  this  letter,  I  should 
igree  in  the  consequence ;  but  I  am  unable  to  draw  that  inference. 
'.t  appears  to  me  that  when  you  look  at  this  letter  carefully  it 
^ell  admits  of  this  construction,  that  Mr.  Barry  merely  repeats 
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C.  A.      what  he  had  said  scores  of  times  before,  that  in  his  opinion  the 
1892       contract  entitled  the  company  to  have  stone  without  paying- 
Jackson     extra  for  it.    I  do  not  understand  this  letter  as  expressing,  or 
Barry     ^®  implying  or  insinuating,  "  I  have  made  up  my  mind,  and 
Railway  Co.  whatever  I  may  hear  or  my  assessor  may  advise  me,  I  shall 
Lindiey,  L.J.  stick  to  my  Opinion."    I  think  it  would  be  a  strained  interpre- 
'  tation  to  come  to  that  conclusion.    Unless  that  is  so,  unless  we 

can  draw  the  inference  that  the  engineer  has  precluded  himself 
by  this  letter  from  keeping  his  mind  open,  and  from  deciding 
according  to  the  evidence  and  according  to  the  advice  which 
might  be  given  him,  we  ought  not,  in  my  opinion,  to  stop  this 
arbitration,  and  I  say  that  the  more  readily  because  under  the 
19th  section  of  the  Arbitration  Act,  1889,  there  is  a  method  by 
which  the  contractor  can,  if  he  feels  aggrieved,  obtain  the 
opinion  of  the  Court  upon  the  true  construction  of  the  contract. 
Under  that  section  the  engineer  can,  and,  if  directed  by  the 
Court,  he  must  state  a  case  for  the  opinion  of  the  Court  upon 
any  question  of  law  arising  in  the  course  of  the  reference,  and  I 
cannot  infer  from  this  letter  that  Mr.  Barry  was  in  the  least 
reluctant  to  exercise  that  power  even  without  the  direction  ot 
the  Court. 

Upon  these  grounds  I  am  unable  to  concur  in  the  view  taken  i 
by  the  learned  Judge,  and  I  think  the  injunction  ought  to  be 
discharged. 

I  have  assumed,  for  the  moment,  that  there  is  jurisdiction  to 
grant  the  injunction.    That  point  was  not  pressed  and  was  but  i 
slightly  argued,  and  I  pass  it  by,  simply  observing  that  if  the! 
point  ever  should  come  up  for  decision  again  it  must  be  more! 
carefully  considered  than  it  has  been  in  this  case.    I  do  not  deny 
the  jurisdiction,  far  from  it ;  but,  on  the  other  hand,  I  wish  tc 
guard  myself  from  passing  this  point  over  as  if  an  injunctior. 
were  a  matter  of  course.    I  decide  the  question  upon  the  merits 
I  cannot  agree  with  the  learned  Judge,  and  I  think  the  appeaw 
must  be  allowed,  and  the  order  discharged  with  costs.  I 

BowEN,  L.J. : —  I 

It  was  an  essential  feature  in  the  contract  between  the  Plaii^jj 
tiff  and  the  railway  company  that  a  dispute  such  as  that  whicl! 
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I  has  arisen  between  the  Plaintiff  and  the  company's  engineer      C.  A. 
should  be  finally  decided  not  by  a  stranger  or  a  wholly  unbiassed  1892 
person  but  by  the  company's  engineer  himself.    Technically,  jackson 
the  controversy  is  one  between  the  Plaintiff  and  the  railway  baery 
!  company ;  but,  virtually,  the  engineer,  on  such  an  occasion,  must  Railway  Co. 
be  the  judge,  so  to  speak,  in  his  own  quarrel.    Employers  find  it   Bowen,  l. j. 
necessary  in  their  own  interests,  it  seems,  to  impose  such  terms 
on  the  contractors  whose  tenders  they  accept,  and  the  contractors 
are  willing,  in  order  that  their  tenders  should  be  accepted,  to  be 
bound  by  such  terms.    It  is  no  part  of  our  duty  to  approach  such 
curiously-coloured  contracts  with  a  desire  to  upset  them  or  to 
emancipate  the  contractor  from  the  burden  of  a  stipulation  which, 
I  however  onerous,  it  was  worth  his  while  to  agree  to  bear..  To  do  so, 
!  would  be  to  attempt  to  dictate  to  the  commercial  world  the  con- 
jditions  under  which  it  should  carry  |on  its  business.    To  an 
[adjudication  in  such  a  peculiar  reference,  the  engineer  cannot  be 
I  expected,  nor  was  it  intended,  that  he  should  come  with  a  mind 
I  free  from  the  human  weakness  of  a  preconceived  opinion.  The 
[perfectly  open  judgment,  the  absence  of  all  previously  formed  or 
pronounced  views,  which  in  an  ordinary  arbitrator  are  natural 
and  to  be  looked  for,  neither  party  to  the  contract  proposed  to 
exact  from  the  arbitrator  of  their  choice.    They  knew  well  that 
he  possibly  or  probably  must  be  committed  to  a  prior  view  of  his 
own,  and  that  he  might  not  be  impartial  in  the  ordinary  sense  of 
the  word.    What  they  relied  on  was  his  professional  honour,  his 
position,  his  intelligence;  and  the  contractor  certainly  had  a 
right  to  demand  that  whatever  views  the  engineer  might  have 
formed,  he  would  be  ready  to  listen  to  argument,  and,  at  the  last 
moment,  to  determine  as  fairly  as  he  could,  after  all  had  been 
said  and  heard.    The  question  in  the  present  appeal  is,  whether 
the  engineer  of  the  company  has  done  anything  to  unfit  himself 
to  act,  or  render  himself  incapable  of  acting,  not  as  an  arbitrator 
without  previously  formed  or  even  strong  views,  but  as  an  honest 
judge  of  this  very  special  and  exceptional  kind.    I  will  assume 
(without  deciding)  what  was  assumed  by  both  sides,  in  the  argu- 
ment at  the  Bar,  that  the  point  before  us  is  properly  raised  in 
such  an  action  as  the  present,  and  consider  the  matter  entirely 
pn  the  merits.    That  the  letter  of  the  2nd  of  August  shews  Mr. 
!  r  2  1 
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C.  A.  Barry  to  have  had,  and  retained  up  to  the  opening  of  the  arbitra- 
1892  tion,  a  rooted  view  that  the  contractor  was  wrong,  is  obvious. 
Jackson  This  Mr.  Barry  may  not  have  been  able  to  avoid.  Has  he, 
Barry  ^^iGn,  disqualified  himself  from  pursuing  the  function  of  such  an 
Railway  Co.  arbitrator  as  the  contract  contemplates,  by  informing  the  con- 
Bowen,  L.J.  tractor,  in  answer  to  the  contractor's  controversial  letter,  of  what 
the  contractor,  I  am  convinced,  well  knew  already,  viz.,  that  Mr. 
Barry  wholly  disagreed  with  him  ?  I  cannot  see  that  the  letter 
of  the  2nd  of  August  warrants  the  inference  that  Mr.  Barry 
would  not  or  could  no  longer  do  his  best,  when  the  matter 
formally  came  before  him  and  his  legal  assessor,  to  decide 
honestly  between  his  own  distinct  view  and  that  of  the  con- 
tractor. He  restates,  it  is  true,  what  he  had  already  stated,  and 
I  daresay  he  thought  it  fair  and  honest  towards  the  contractor  to 
do  so.  I  should  agree  with  my  Brother  Kekeiviclis  judgment,  if 
I  thought  the  letter  of  the  2nd  of  August  amounted  to  an  inti- 
mation that  the  contractor  would  not  be  patiently  listened  to  and 
receive  at  the  last  an  honest  decision.  Where  I  differ  from  my 
Brother  Kekewich  is,  that  he  seems  to  me  not  to  have  made  suffi- 
cient allowance  for  the  very  special  character  which  by  the 
contract  this  arbitrator  had  to  fulfil,  and  to  have  required  from 
the  engineer  of  the  company — who  must  necessarily  be  a  some- 
what biassed  person,  but,  by  whose  decision,  nevertheless  (fairly 
given),  the  parties  had  contracted  to  be  bound — the  icy  impar- 
tiality of  a  Bhadamanthus,  The  difficulty  in  the  contractor's 
way  arises,  not  from  the  engineer's  utterances  in  the  letter  of  the 
2nd  of  August,  but  from  the  fact  that  the  contractor,  by  his 
contract,  has  pledged  himself  to  submit  this  very  dispute  that 
has  arisen  to  the  person  with  whom  he  virtually  is  waging  it. 
The  contractor  is,  as  it  appears  to  me,  catching  at  a  straw; 
endeavouring,  on  the  ground  that  the  engineer  had  revealed  a 
view  which  every  one  was  aware  he  entertained,  to  escape  from 
an  onerous  arbitration  clause  which  the  contractor  accepted  aS| 
part  of  the  consideration  for  his  bargain.  To  release  him  or 
such  a  pretext  would  be  to  dissolve  his  obligations  under  the] 
contract  and  to  substitute,  by  force  of  the  power  of  this  Court 
a  wholly  different  and  far  more  agreeable  kind  of  arbitra 
ment  before  either  some  stranger  or  a  jury  of  strangers— ^ 
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jtribunal  whicli  it  was  the  express  object  of  this  contract  to  c.  A/ 

exclude.  1892 

i    For  these  reasons,  I  differ  with  reluctance  from  my  Brother  jackson 

\Kekewich,  with  whose  views  as  to  the  importance  of  judicial  barry 
impartiality  I  entirely  coincide,  regarding  them  only  as  not  quite  Railway  Go. 

applicable  to  this  special  case,  in  which  it  was  part  of  the  very  Bowen,  l.j. 
bargain  that  the  scales  of  justice  in  the  case  of  a  dispute  need 
not  be  held  in  a  neutral  or  wholly  indifferent  hand. 

A.  L.  Smith,  L  J. 

j   This  is  an  appeal  from  the  judgment  of  Mr.  Justice  Kehewich, 
who  granted  an  injunction  restraining  the  Barry  Railway  Corn- 
many  from  proceeding  further  with  an  arbitration  between  the 
(Company  and  its  contractor,  Mr.  Jackson.    The  ground  of  the 
judgment  is  that  Mr.  Barry,  the  arbitrator,  had  expressed  in 
[writing  that  he  had  arrived  at  a  determination  of  the  point  in 
dispute  before  he  had  heard  Mr.  Jackson,  or  his  witnesses,  or,  in 
iother  words,  that  the  evidence  shewed  that  Mr.  Barry,  as  arbi- 
J:rator,  had  prejudged  the  case.  In  November,  1891,  Mr.  Jackson, 
jthe  applicant  for  the  injunction,  had  contracted  with  the  Barry 
\Railway  Company  to  construct  for  it,  amongst  other  works,  the 
bank  of  the  western  breakwater.    By  this  contract  Mr.  Barry 
jwas  appointed  engineer  of  the  works,  and  it  was  further  contracted 
fchat  in  case  of  disputes  arising  between  Mr.  Jackson  and  the 
pompany  they  should  be  referred  to  Mr.  Barry,  whose  decision 
should  be  final.    There  is  no  doubt  that  the  dispute  which  has 
msen  between  Mr.  Jackson  and  the  company  is  within  clause  50 
3f  the  contract,  which  constituted  Mr.  Barry  sole  arbitrator  in 
the  matter.    The  dispute  is  whether  by  the  contract  the  interior 
)r  "  hearting,"  as  it  is  called,  of  the  bank  of  the  breakwater  is  to 
36  constructed  of  stone  or  of  rocky  marl,  and  if  of  stone,  whether 
he  company  is  to  pay  for  such  as  an  extra. 

It  was  not  disputed  at  the  Bar,  and  I  will  assume  it  to  be  the 
aw  that  the  rule  laid  down  by  Sir  G.  Jessel  in  Beddow  v. 
Beddow  (1)  is  correct — viz.,  that  an  injunction  will  be  granted  to 
restrain  an  arbitrator  from  proceeding  to  hear  a  case  when  from 
my  special  reason  he  is  unfit  or  incompetent  to  hear  it. 

(1)  9  Ch.  D.  93. 
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C.  A.         It  is  obvious  under  the  contract  that  the  parties  have  placed 
1892       Mr.  Barry  in  a  double  capacity,  the  one  being  that  he  is  to  act 
Jackson        engineer  of  the  works,  to  design  them,  to  give  directions  as  to 
Barry  they  are  to  be  carried  out,  and  to  see  that  Mr.  Jaclcscm  , 

Railway  Co.  faithfully  performs  the  provisions  of  the  contract:  the  other 
A.L.Smith, L,.j.  being  that  should  disputes  arise  between  Mr.  Jackson  and  the 

company  touching  the  contract  or  works  Mr.  Barry  should  act  \ 
as  arbitrator  between  them.    It  appears  to  me  that  Mr.  Barry,  \ 
when  acting  as  engineer  of  the  works,  was  not  only  empowered 
but  bound  to  put  his  own  construction  upon  the  contract,  and  to  \ 
direct  Mr.  Jackson  as  to  how  the  works  were  to  be  carried  out 
and  to  insist  upon  what  he  directed  being  executed. 

It  appears  also  to  me  that  when  a  dispute  arose  and  Mr.  Barry  i 
became  the  arbitrator,  no  matter  how  difficult  it  might  be  for  | 
him  to  lay  aside  his  preconceived  opinions,  expressed  as  they  i 
properly  may  have  been  by  him  as  engineer  to  the  contractor,  he 
was  in  duty  bound  as  far  as  possible  to  do  so  and  to  keep  an  open  | 
mind  as  to  the  matters  upon  which  he  was  called  upon  to  adjudi-  ( 
cate,  and  if  it  be  shewn  that  he  has  failed  in  this  duty,  then,  in  i 
my  judgment,  to  use  the  words  of  Sir  George  Jessel,  he  is  not  fit  ; 
or  competent  to  adjudicate  upon  the  case.  ! 

Now,  what  are  the  facts?    In  the  spring  of  1892,  after  the  | 
works  had  proceeded  some  way,  the  question  arose  whether  by  ; 
the  contract  Mr.  Jackson  was  to  fill  up  the  hearting  of  the  bank  ! 
of  the  breakwater  with  rocky  marl  or  with  stone,  and  if  with  i 
stone,  was  it  to  be  paid  for  as  an  extra  ?    Mr.  Barry  as  engineer 
took  up  the  position  that  under  the  contract  the  filling  was  to  j 
be  done  with  stone  and  that  it  was  not  an  extra.    Here  Mr.  Barry  ! 
was  well  within  his  rights,  and  no  possible  complaint  can  be 
made  as  to  this.    We  are  told  that  the  decision  of  Mr.  Barry 
involves  an  expenditure  to  Mr.  Jackson  of  many  thousands  of 
pounds,  but  this  is  nothing  to  the  point.    Arbitration  pursuant 
to  the  contract  was  agreed  upon  to  settle  this  dispute,  and  ■ 
Mr.  Barry  became  the  arbitrator.  I 

On  the  25th  of  July,  1892,  Mr.  Barry  wrote  as  follows  to ' 
Mr.  Jackson :  [His  Lordship  read  the  letter  of  that  date  which  is  i 
given  above.]    That  was  a  very  proper  letter.  ' 

On  the  28th  of  July,  1892,  Mr.  Jackson  wrote  to  Mr.  Barry -^^ 
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jiong  letter  in  order,  as  he  says  therein,  to  recapitulate  what  he      C.  A. 
had  already  stated  verbally  and  in  writing,  and  to  deal  with  the  1892 
whole  case.    In  short,  he  states  reasons  why  he  was  entitled  to  be  jackson 
paid  for  stone  as  an  extra :  that  Mr.  Boherfs  (a  local  engineer  of  ^^kky 
the  company)  had  said  that  he  was  to  be,  and  that  he,  Jackson,  Railway  Co. 
had  first  suggested  the  inadvisability  of  using  rocky  marl.  A.L.smitii,L.j. 

On  the  2nd  of  August,  1892,  the  first  meeting  of  the  arbitra- 
jtion  took  place,  and  Mr.  Barry  appointed  Mr.  Beale  to  act  with 
'him  as  his  assessor.  On  this  day,  whether  before  or  after  the 
jmeeting  does  not  appear,  Mr.  Barry  wrote  as  follows  to  Mr. 
Ijackson :  [His  Lordship  read  the  letter  of  the  2nd  of  August.] 

Had  this  letter  stopped  at  the  words  "  a  stone  bank  to  protect 
|t,"  there  would  have  been  nothing  to  complain  of ;  he  was  there 
imswering  a  statement  of  fact  made  by  Mr.  Jackson ;  but  it  does 
jiot  stop  there.    It  proceeds,  as  I  read  it,  as  follows :  "  On  the 
Contrary,  as  I  have  already  stated  in  my  previous  letters  (and  I 
igain  state  now),  there  was  never  any  intention  to  construct  this 
breakwater  in  any  way  differently  from  the  others,  namely, 
xclusively  of  stone  .  .  .  until,  in  December  last,  I  agreed  to 
ccept  a  small  portion  of  rocky  marl  as  a  concession  to  you  " — 
hat  is,  allowing  you  to  use  marl  which  you  were  aot  entitled  to 
lo  under  the  contract,  or,  in  other  words,  as  I  understand  it,  that 
he  hearting  was  by  the  contract  to  be  of  stone  and  not  rocky 
bail,  which  was  the  very  point  Mr.  Barry,  when  he  wrote  this 
ptter,  was  arbitrating  upon  between  the  litigants. 

What  is  the  inference  to  be  drawn  from  this  letter,  if  I  read  it 
orrectly  ?  In  my  judgment  it  is  that  Mr.  Barry  instead  of 
etting  aside  as  best  he  could  his  old  opinions  and  keeping  an 
pen  mind,  was  as  arbitrator  not  only  reasserting  but  committing 
jo  writing  at  the  commencement  of  the  arbitration  the  opinion 
e  had  theretofore  formed  and  expressed  when  acting  as  engineer. 
]his  letter,  in  my  judgment,  enables  Mr.  Jackson  to  demonstrate 
3  the  Court  the  real  state  of  mind  of  Mr.  Barry  as  arbitrator, 
ad  it  shews  that  he  was  not  doing  his  duty — viz.,  keeping  an 
pen  mind  upon  the  matters  in  dispute — and  in  these  circum- 
;ances  Mr.  Jackson  is  entitled  to  come  to  the  Court  for  relief, 
nd  the  decision  of  Mr.  Justice  Kekewich  is  correct.  As  to  the 
oint  that  the  Arbitration  Act  enables  Mr.  Jackson  to  have  a 
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c.  A.      special  case  stated,  I  have  to  add  that  it  is  Mr.  Barry  who  would 
1892       state  it,  and  no  one  else.    It  is  true  that  the  writ  was  issued 
.Tack.son    upon  the  1st  of  August,  before  the  letter  of  the  2nd  was  written. 
Bakry     -^^^  principal  part  of  the  claim  upon  that  writ  is  misconceived,. 
Railway  Co.  but  the  motion  upon  which  judgment  was  given  was  founded 
A.L.smi(i,,L.j.  upon  the  letter  of  the  2nd  of  August,  1892.    The  company,  in, 
my  opinion,  would  have  been  very  well  advised  to  have  accepted 
the  offer  of  Mr.  Jackson — viz.,  to  appoint  any  other  gentleman  of 
position  the  company  might  select  to  adjudicate  upon  the  dis- 
pute.   They  have  not  done  so,  and  in  my  judgment  this  appeal 
should  be  dismissed.    Knowing  as  I  do  that  I  am  failing  ta 
agree  with  those  whose  opinion  I  hold  in  the  highest  respect,  I 
need  hardly  say  that  I  have  great  doubt  if  the  judgment  I  have 
formed  be  correct,  and  if  I  could  have  brought  myself  to  agree 
with  the  inference  my  brethren  have  drawn  from  the  letter  of 
the  2nd  of  August,  I  most  certainly  should  have  done  so.  I 
have  been  unable,  and  am  therefore  unwillingly  compelled  to 
deliver  this  judgment. 

Solicitors:  Downing^  Holman  &  (7o.,  agents  for  Downing  & 
HandcoeJc,  Cardiff;  Batten,  Proffitt,  &  Scott, 

H.  C.  J. 


0-  A.  In  re  EVANS. 

1892  EVANS  V.  NOTON. 

KEKEWICH, 

J.  [1891   E.  1506.] 

Nov.  25. 

Practice — Action — Non-appearance  of  Defendant — Examiner — Order  on  Lefen-  , 
^'  A-  dant  to  attend  as  Witness — Party  to  Action —  Contempt — Attachment—  i 

^ov^O.  Filing  Notice  of  Motion — Personal  Service — Irregularity — Imprisonment- 

Discharge,  Application  for— Rules  of  Supreme  Court,  1883,  Order  jlit., 
r.  2  ;  Order  Lxvii.,  r.  4 ;  Order  lxs.,  r.  1 ;  Order  lxxii.,  r.  2. 

A  Defendant  to  an  administration  action,  who  did  not  appear  to  the 
action,  was  ordered  to  attend  before  the  examiner  as  a  witness  on  the  part 
of  the  Plaintiff  on  certain  inquiries  directed  in  the  action.  The  Defen- 
dant having  disobeyed  that  order  and  also  a  further  order  to  attend  at  hi; 
own  expense,  the  Plaintiff  moved  for  and  obtained  an  order  for  leave  to 
issue  a  writ  of  attachment,  under  which  the  Defendant  was  imprisoned. 
The  notice  of  motion  on  which  the  order  was  made  was  not  served  gb 
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the  Defendant  personally,  but  was  filed  under  Eules  of  Supreme  Court,       0.  A. 

1883,  Order  lxvii.,  rule  4 : —  -^^^^ 

Held,  that  attachment  and  not  committal  was  the  proper  course,  and  that  ^^^-w 

the  filing  of  the  notice  of  motion  for  attachment  was  sufficient  without 

T     ■  .  Evans. 
personal  service. 

SemUe,  that  the  proceeding  was  not  so  far  of  a  criminal  nature  as  to 

make  the  order  not  appealable.  Notox. 

This  action  commenced  by  originating  summons  which  was 
duly  served  on  the  Defendant  Noton,  the  executor  of  T.  F,  Evans ; 
but  he  never  entered  an  appearance,  and  on  the  1st  of  February, 
1892,  an  order  was  made  directing  an  inquiry  of  what  the  pro- 
perty subject  to  the  trusts  of  the  will  consisted  and  how  it  was 
invested. 

On  the  4th  of  March,  an  order  was  made  in  Chambers  that 
Noton  should  attend  before  the  examiner  in  rotation  at  such 
place  and  time  as  he  should  appoint,  and  be  examined  on  the 
part  of  the  Plaintiff  for  the  purpose  of  the  inquiry  directed  by 
the  order  of  the  1st  of  February,  1892.  The  summons  on  which 
this  order  was  made  was  not  served  on  Noton,  but  was  filed  under 
Order  lxvii.,  rule  4.  The  examiner  appointed  the  15th  of  March. 
The  order  and  notice  of  appointment  were  personally  served  on 
Noton ;  but  he  failed  to  attend,  and  the  examiner  adjourned  the 
appointment  that  Noton  might  be  served  with  a  subpoena.  A 
suhpoena  duces  tecum  was  accordingly,  on  the  19th  of  March,  served 
on  him  personally  to  attend  on  the  22nd  of  March  ;  but  he  again 
failed  to  attend. 

On  the  25th  of  March,  1892,  Mr.  Justice  Kehewich  made,  on 
motion,  an  order  that  Noton  should  attend  at  his  own  expense  to 
be  examined  at  such  time  and  place  as  the  examiner  should 
appoint.  The  notice  of  motion  for  this  order  was  not  served ; 
but  was  filed  under  Order  lxvii.,  rule  4. 

The  examiner  appointed  the  11th  of  April,  and  the  order  and 
notice  of  appointment  were  duly  served  on  Noton  personally  on 
the  5th  of  April ;  but  he  again  failed  to  attend. 

On  the  29th  of  April,  1892,  Mr.  Justice  Kehewicli  made,  on 
motion,  an  order  giving  the  Plaintiff  leave  to  issue  a  writ  of 
attachment  against  Noton  for  his  contempt  in  not  having  attended 
before  the  examiner.  The  notice  of  motion  was  not  served,  but 
was  filed  under  Order  lxvii.,  rule  4. 
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'  C.  A.  An  attachment  was  forthwith  issued,  but  Noton  kept  out  of  the 
1892  way,  and  at  last  on  the  2nd  of  November,  1892,  he  was  arrested 
jn  re      under  it  and  lodged  in  Holloway  Frison. 

Evans.  25th  of  November,  Noton  gave  notice  of  motion  that 

V.  he  might  be  discharged  from  custody,  and  that  the  attachment 
might  be  discharged,  on  the  ground  that  no  notice  of  motion  for 
leave  to  issue  it  was  served  on  him. 

The  motion  was  heard  before  Mr.  Justice  Kekewich  on  the 
25th  of  November,  1892. 

(7.  JELemery  Lindon,  for  the  motion : — 

The  order  for  the  issue  of  the  writ  of  attachment  was  irregular, 
the  notice  of  motion  on  which  the  order  was  made  not  having 
been  served  personally;  filing  the  notice  under  Order  lxvii., 
rule  4,  being,  I  submit,  insufficient.  It  is  true  that,  in  In  re 
Morris  (1),  it  was  held  that  filing  the  notice  was  sufficient 
service  under  the  rule,  the  defendant  not  having  entered  an 
appearance;  but  that  was  a  case  in  which  the  defendant  had 
been  ordered  to  pay  a  sum  of  money  into  Court,  whereas  here 
the  order  disobeyed  was  an  order  made  against  the  Defendant  to 
attend  for  examination  merely  in  his  character  of  a  witness,  and 
not  as  a  party  to  the  action.  There  is  a  difference  in  procedure 
between  the  two  cases,  and  I  submit  that  in  such  a  case  as  the 
present,  a  notice  of  motion  of  this  kind  must  be  served  personally, 
according  to  the  old  practice  which  is  preserved  by  Order  Lxxn., 
rule  2.  Not  having  appeared  to  that  action,  I  am  virtually  in  the 
position  of  a  stranger,  in  which  case  the  proper  process  should  have 
been  by  committal  and  not  by  attachment :  In  re  BelVs  Estate  (2). 

The  Court  has  jurisdiction  under  Order  Lxx.,  rule  1,  to  set 
aside  a  proceeding  for  irregularity  :  Petty  v.  Daniel  (3)  ;  Oswald 
on  Contempt  (4) :  and  I  submit  the  order  for  attachment  was 
clearly  irregular  through  the  failure  to  effect  personal  service  of 
the  notice  of  motion  on  which  it  was  made. 

Ingpen,  for  the  Plaintiff: — 

The  Defendant,  being  a  solicitor,  is  an  officer  of  the  Court,  and 

(1)  44  Ch.  D.  151.  (3)  34  Cli.  D.  172. 

(2)  Law  Eep.  9  Eq.  172.  (4)  Pages  110,  154. 
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therefore  especially  bound  to  obey  its  orders.  When  I  applied  C.  A. 
for  and  obtained  the  order  for  attachment,  I  expressly  called  1892 
your  Lordship's  attention  to  In  re  Morris  (1)  as  an  authority  jnre 
for  filing  the  notice  of  motion  in  default  of  appearance  by  the 
Defendant. 

[He  was  stopped  by  the  Court.] 

Kekewich,  J. : — 

This  being  an  application  for  the  discharge  of  a  prisoner,  it  is 
right  that  there  should  be  no  doubt,  not  only  as  to  my  opinion, 
but  as  to  the  grounds  of  it.  The  Defendant,  Noton,  is  in  prison 
under  an  order  made  on  the  29th  of  April  last  because  he  had 
committed  a  contempt  of  Court  in  not  attending  before  the 
examiner  appointed  to  take  evidence  in  the  action.  He  is  a 
solicitor;  being  an  officer  of  the  Court,  he  was  bound,  therefore, 
if  possible  more  than  any  other  person,  to  obey  an  order  of  the 
Court  to  attend  before  the  examiner.  It  appears  he  had  ample 
opportunity  of  attending  the  appointments,  and  there  has  been 
no  attempt  to  say  that  every  indulgence  was  not  extended  to 
him.  I  will  assume  he  was  ordered  to  attend  merely  as  a  witness 
and  not  as  a  defendant.  As  at  present  advised,  I  do  not  see  that 
that  makes  the  slightest  difference. 

It  is  said  that  the  order  for  the  writ  of  attachment  was  made 
irregularly ;  that  is  to  say,  that  the  service  of  the  order  was  not 
personal,  and  was  only  effected  by  filing  the  notice  of  motion  in 
the  central  office.  Possibly  that  may  have  been  wrong.  That 
was  called  to  my  attention  by  Mr.  Ingpen  when  he  moved  for 
the  order.  The  Defendant  did  not  appear  before  me  on  the 
motion,  it  may  have  been  because  he  was  not  aware  that  the 
motion  was  coming  on,  though  there  was  the  fact  that  he  had 
deliberately  disobeyed  the  order  for  his  examination.  But  it  is 
said  that  the  order  was  irregular,  and  that  without  personal 
service  of  the  notice  of  motion  I  ought  not  to  have  made  the 
order.  I  will  assume  that  there  is  much  to  be  said  in  favour 
of  that  view ;  but  no  authority  for  that  was  cited  on  behalf  of 
the  Applicant  which  appeared  to  be  in  point,  and  it  has  been 
already  decided  that  an  order  once  made  is  not  void,  but  that 
(1)  44  Ch.  D.  151. 
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it  can  be  set  aside  or  otherwise  dealt  with  at  the  discretion 
of  the  Court :  that  is  to  say,  if  the  Court  is  satisfied,  not  only 
that  the  order  ought  not  to  have  been  made  according  to  the 
strict  practice,  or  that  practically  the  man  ought  not  to  have 
been  in  prison  at  all  or  that  he  should  be  released,  then  the 
Court  will  exercise  its  discretion  in  his  favour. 

The  case  I  refer  to  i^\PeUy  v.  Daniel  (1),  in  which  Mr.  Justice 
Kay  reserved  judgment  to  consider  the  practice  ;  and  it  is  clear 
he  considered  the  point,  for  he  said  (2)  that  the  application  in 
that  case  to  discharge  a  prisoner  for  contempt  was  "  on  the 
ground  that  the  evidence  used  in  support  of  the  motion  for 
attachment  was  never  properly  served."  There  is  not  much 
distinction  between  that  case  and  the  one  I  have  here.  Mr. 
Justice  Kay  came  to  the  conclusion  (3)  that  an  irregularity  had 
been  committed,  and  he  considered  whether  the  Court  could 
condone  the  irregularity,  and  he  came  to  the  conclusion  that  it 
was  competent  to  the  Court  to  condone  an  irregularity  of  that 
kind ;  and  in  short  he  held  that  the  order  for  attachment  was 
not  void,  "  but  (4)  there  has  been  an  irregularity  in  obtaining 
it,  and  therefore  under  Order  lxx.,  rule  1,  the  Court  may  set  it 
aside,  or  amend,  or  otherwise  deal  with  it  in  such  manner  and 
upon  such  terms  as  the  Court  shall  think  fit.*'  Acting  on  that 
power,  he  did  not  set  aside  the  order,  but  exercised  the  discre- 
tion conferred  upon  him,  and  ordered  the  Applicant's  release 
from  prison. 

I  hold,  with  Mr.  Justice  Kay,  that  this  order  is  not  void. 
How,  then,  ought  I  to  exercise  my  discretion  ?  A  solicitor  who 
was  summoned  to  attend  before  the  examiner  did  not  attend. 
An  opportunity  was  given  to  him  to  attend,  but  he  did  not  avail 
himself  of  the  opportunity,  and  an  order  was  made  that  Le 
should  attend  at  his  own  expense.  The  solicitor  again  failed  to 
attend.  The  only  alternative  was  to  send  him  to  prison:  no 
other  course  could  have  any  effect  upon  him,  and  he  comes 
precisely  within  the  words  of  Mr.  Justice  Kay :  "  Much  has  been 
said  to  me  about  the  liberty  of  the  subject,  but  I  have  not  much 
respect  for  the  liberty  of  a  subject  who  deserves  to  be  in  prison." 


(1)  34  Ch.  D.  172. 

(2)  Ibid.  177. 


(3)  34  Ch.  D.  179. 

(4)  Ibid.  181. 
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In  my  opinion  the  Applicant  in  the  present  case  deserves  to 


Noton  appealed  from  this  decision.  The  appeal  was  heard  on 
the  30th  of  ISTovember,  1892. 

C.  Hemery  Lindon,  for  the  Appellant : — 

I  submit  that  the  order  for  leave  to  issue  attachment  was 
wrong  as  having  been  made  without  notice.  The  witness  has 
no  doubt,  under  Order  xxxvii.,  rule  8,  been  guilty  of  contempt 
of  Court,  and  the  proceedings  are  quasi  criminal  proceedings,  so 
that  strict  regularity  is  necessary. 

[LiNDLEY,  L.J. : — If  the  proceedings  are  criminal  no  appeal 
will  lie  :  Judicature  Act,  1873,  sect.  47.] 

An  appeal  was  entertained  in  Davis  v.  Galmoye  (1). 

[A.  L.  Smith,  L.J. : — What  sort  of  crime  do  you  call  it?] 

A  misdemeanour,  as  was  laid  down  by  Mr.  Justice  Mathew  in 
the  case  of  In  re  Davies  (2).    In  re  Pollard  (3)  also  supports  our 


[BowEN,  L.J.,  referred  to  O'Shea  v.  O'Shea  (4).] 

There  are  cases  where  service  has  been  held  sufficient,  though 
not  personal :  Browning  v.  Sahin  (5) ;  In  re  A  Solicitor  (6)  ;  In 
re  Morris  (7) ;  but  all  these  were  cases  where,  under  the  old 
practice  of  the  Court  of  Chancery,  an  attachment  would  have 
been  issued  as  of  course  by  the  Clerks  of  Eecords  and  Writs 
without  any  application  to  the  Court.  The  present  application 
is  more  in  the  nature  of  committal  than  attachment :  Callow  v. 
Young  (8).  The  necessity  of  notice  is  shewn  by  BlacJcstone's  Com- 
mentaries (9)  ;  5roo?/^'s  Legal  Maxims  {Audi  alteram  ^partem)  (10). 
In  the  case  of  a  motion  to  commit  it  is  necessary  to  serve  the 
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(1)  39  Ch.  D.  322. 

(2)  21  Q.  B.  D.  236,  238. 

(3)  Law  Eep.  2  P.  C.  106. 


(8)  56  L.  J.  (Ch.)  690;  55  L.  T. 
(N.S.)  543. 

(9)  Vol.  iv.  p.  286. 


(6)  U  Ch.  D.  152. 

(7)  44:  Ch.  D.  151. 


(4)  15  P.  D.  59. 

(5)  5  Ch.  D.  511. 


(10)  6th  Ed.  p.  106. 
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party  personally :  Mander  v.  FalcJce  (1).  In  the  cases  where 
service  of  notice  for  attachment  otherwise  than  personally  has 
been  held  sufficient,  there  has  been  service  on  the  solicitor,  or 
an  attempt  to  serve  the  party  personally.  Here  there  could 
be  no  service  on  the  solicitor,  for  Noton  not  having  appeared 
was  not  a  party  to  the  cause,  and  so  could  not  have  a  solicitor. 

[BowEN,  L.J. : — If  a  person  keeps  out  of  the  way  to  avoid 
service,  is  not  that  a  case  where  the  Court  would  authorize 
another  form  of  service;  and  if  service  had  been  effected  in 
some  other  way  without  leave,  would  it  not  be  within  the  power 
of  the  Court  to  ratify  it  ?] 

If  there  is  no  difficulty  in  effecting  personal  service  it  will 
be  required,  though  it  will  be  dispensed  with  if  the  parties 
cannot  be  found:  Richards  v.  Kitchen  (2).  Here  it  is  evident 
that  he  could  have  been  found,  for  several  orders  were  served  on 
him  personally.  The  Plaintiff  did  not  try  to  serve  him  with 
the  notice  of  motion  for  leave  to  attach,  but  relied  on  Order 
Lxvii.,  rule  4. 

Then  I  contend  that,  as  against  a  stranger  to  the  action,  the 
remedy  for.  contempt  is  by  committal  not  by  attachment :  In  re 
BelVs  Estate  (3). 

[LiNDLEY,  L.J. : — It  seems  rather  a  strong  thing  to  say  that  a 
person  named  as  Defendant  in  an  action  and  served  is  a  stranger 
to  it] 

I  contend  that  he  is  not  a  party  but  a  stranger  until  he  has 
entered  an  appearance. 

[LiNDLEY,  L.J. : — In  Savvey  v.  Harvey  (4)  an  attachment  for 
non-delivery  of  deeds  was  held  so  far  a  criminal  proceeding  that 
the  sheriff  could  break  open  an  outer  door  to  execute  it.  Does 
not  this  put  a  difficulty  in  the  way  of  your  appeal  ?] 

I  rely  on  Davis  v.  Galmoye  (5)  as  shewing  that  an  appeal 
will  lie. 

[The  Court  referred  to  O'Shea  v.  O'Shea  (6)  as  shewing  that  ' 
some  contempts  might  be  criminal  and  others  not.] 


(1)  [1891]  3  Ch.  488. 

(2)  25  W.  E.  602. 

(3)  Law  Eep.  9  Eq.  172. 


(4)  26  Ch.  D.  644. 

(5)  39  Ch.  D.  322. 

(6)  15  P.  D.  59. 
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The  present  eomes  within  the  class  of  cases  mentioned  by 
Cotton,  L.J.,  as  having  nothing  of  a  criminal  nature  in  them, 
processes  to  get  something  done  in  the  action.  The  writ  of 
attachment  could  not,  under  the  old  practice  before  the  con- 
solidated order,  have  been  issued,  it  would  have  been  a  case  for 
committal,  the  Appellant  not  being  a  party  to  the  cause.  If 
attachment  is  now  a  proper  course,  it  is,  in  a  case  like  the 
present,  a  mere  substitute  for  committal,  and  ought  to  be  subject 
to  the  same  checks.  Now,  from  time  immemorial,  personal 
service  of  a  notice  to  commit  has  been  necessary:  Nelson  v. 
Worssam  (1).  [DanielTs  Chancery  Practice  (2)  was  also  referred 
to.]  By  Order  xlii.,  rule  7,  an  order  to  do  an  act  other  than 
payment  of  money  may  be  enforced  by  committal  or  attachment, 
i.e.,  by  committal  in  cases  where  that  is  the  appropriate  remedy, 
and  by  attachment  in  other  cases ;  it  does  not  mean  that  in  any 

I  case  either  remedy  may  be  applied.    [Treherne  v.  Dale  (3)  was 

I  also  referred  to.] 
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Ing]pen,  for  the  Plaintiif : — 

In  re  Morris  (4)  justifies  us  in  having  filed  the  notice  of 
motion,  instead  of  serving  it,  and  is  a  direct  authority  in  my 
favour.  The  passage  in  Daniell  which  has  been  referred  to 
stongly  tends  to  shew  that  any  order  of  a  nature  analogous  to 
this  could  be  made  ex  parte  under  the  old  practice. 

[LiNDLEY,  L.J. : — But  now,  under  Order  xliv.,  rule  2,  it  must 
be  upon  notice.] 

Yes;  but  Order  Lxvii.,  rule  4,  makes  the  filing  the  notice 
of  motion  equivalent  to  service,  so  that  the  Defendant  has 
had  sufficient  notice:  In  re  Morris  ;  and  it  appears  from  Mr. 
Lavie's  certificate,  furnished  to  one  of  the  judges,  that  the 
practice  has  been  in  accordance  with  that  decision  (5).  Under 


(1)  W.  N.  (1890)  216. 

(2)  5th  Ed.  p.  804. 

(3)  27  Gh.  D.  66. 

(4)  44  Ch.  D.  151. 

(5)  By  kind  permission  of  Mr. 
Registrar  Lavie  this  certificate  is  here 
inserted : — 


Memorandum  as  to  committal  and 
attachment. 

Attachment  is  directed  to  the  sheriff, 
who  lodges  the  prisoner  in  the  county 
goal.  Committal  is  executed  by  the 
tipstaff,  who  brings  the  prisoner  up 
to  the  Court  prison  at  Uollotoay,  in 
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Order  lxx.,  rule  1,  the  judge  has  a  discretion,  and  is  not  bound  to 
discharge  an  order  because  it  has  been  irregularly  obtained: 


whatever  part  of  the  country  he  may- 
take  him.  The  latter  is  probably  the 
more  expensive  and  less  convenient 
practice,  except  where  the  person  com- 
mitted is  actually  present  in  Court. 
In  such  a  case  the  tipstaif  need  not 
wait  for  the  order  to  be  drawn  up, 
but  can  act  on  a  memorandum  signed 
by  the  Eegistrar  (see  Form  I.). 

This  memorandum  is  handed  to  the 
tipstaff,  who  leaves  it,  on  lodging  the 
prisoner,  with  the  keeper  of  the  prison, 
and  the  order  is  subsequently  drawn 
up  and  a  copy  sent  to  the  keeper. 

The  tipstaff,  who  was  formerly  in 
attendance  in  the  Lord  Chancellor's 
Court,  has  now  a  room  opposite  to 
Appeal  Court  II.,  and  he  is  bound  to 
keep  the  Kegistrar's  messenger  in- 
formed where  he  is  to  be  found. 

If,  however,  he  is  not  forthcoming, 
which  is  sometimes  the  case,  the 
Court  can  appoint  one  of  the  ushers 
to  take  the  prisoner.  A  memorandum 
is  in  such  case  signed  by  the  Judge 
himself  (see  Seton,  p.  1592). 

If  the  person  committed  is  not 
present  in  Court,  the  order  has  to  be 
drawn  up,  passed,  and  entered,  and  is 
given  by  the  solicitor  to  the  tipstaff, 
who  does  not  act  upon  the  order  till 
he  has  obtained  the  Lord  Chancellor's 
warrant  (see  Form  II.).  This  neces- 
sitates some  delay,  as  the  Lord  Chan- 
cellor's own  signature  is  required ; 
but  the  tipstaff  does  not  proceed  with- 
out it,  as  he  considers  that  he  would 
not  be  entitled  without  it  to  call  upon 
the  bystanders  to  assist  him  in  arrest- 
ing the  prisoner. 

The  difference  between  attachment 
and  committal  before  the  Judicature 
^4c^  was  well  established.  A  man  was 
committed  for  doing  what  he  ought 
not  to  do,  and  attached  for  not  doing 


what  he  was  ordered  to  do.  This  dis- 
tinction is,  to  a  great  extent,  done 
away  with  by  Order  xlii.,  rule  7, 
under  which  a  judgment  which  in- 
cludes an  order  (see  Order  xlii.,  rule 
24),  requiring  a  person  to  do  an  act 
other  than  payment  of  money,  or  to 
abstain  from  doing  anything,  may  be 
enforced  by  attachment  or  committal. 
But  it  is  submitted  that  a  large  class 
of  cases  yet  remains  unaffected  by 
this  rule.  As  for  example,  where  there 
is  a  breach  of  an  undertaking,  mis- 
conduct towards  a  ward,  interference 
with  a  receiver,  unjustifiable  comment 
on  a  pending  case,  or  what  may  be 
called  personal  contempt  of  the  Court, 
as  in  the  Egg  Case,  in  none  of  which 
is  there  any  enforcement  of  an  order 
to  do  or  to  abstain  from  doing  any- 
thing. 

This  point  was  suggested  as  regards 
a  breach  of  undertaking  in  Calloi'j  v. 
Young  (56  L.  J.  (Ch.)  690),  where 
Chitty^  J.,  had,  on  an  affidavit  of 
service  of  a  notice  for  attachment 
made  an  order.  His  Lordship  directed 
the  case  to  be  re-argued  on  the  point 
whether  committal  or  attachment  was 
the  proper  remedy,  and  also  on 
another  point,  to  be  referred  to  here- 
after, as  to  the  necessity  of  personal 
service  of  the  notice  of  motion. 

But  counsel  elected  to  serve  a  fresh 
notice  rather  than  re-argue  the  point, 
and  on  the  fresh  notice  the  Defendant 
appeared. 

It  is  submitted  that  the  correct 
view  is  that  these  special  contempts 
are  still  regulated  by  the  old  practice 
under  which  committal  rather  than 
attachment  was  the  absolutely  correct 
remedy;  though  attachment  being 
considered  less  than  committal  it 
would,  under  the  old  practice,  have 
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be  done  by  keeping  it  on  foot.    If  a  man  is  in  prison,  and  has 


■been  open  to  the  person  aggrieved  to 
ask  for  an  attachment  rather  than  a 
committal. 

The  distinction  is  still  important 
in  reference  to  a  question  as  to  the 
necessity  of  personal  service  of  the 
notice  of  motion,  as  to  which,  there  is, 
I  think,  some  misapprehension. 

It  must  be  borne  in  mind  that 
where  attachment  was  the  proper 
remedy  under  the  old  practice,  the  at- 
tachment issued  as  a  matter  of  course, 
without  any  order,  on  production  to 
the  proper  officer  of  the  order  direct- 
ing the  act  to  be  done  and  evidence  of 
the  default  in  doing  it;  but  no  one 
could  be  committed  without  an  order 
for  that  purpose,  which  order  was 
made  either  in  cases  where  the  offender 
was  present  in  Court,  or,  if  made  on 
notice  of  motion,  required  personal 
service  of  such  notice.  The  reason 
for  this  distinction  probably  was,  that 
whether  the  person  to  be  attached 
had  or  had  not  done  what  he  was 
ordered  to  do,  was  a  simple  question 
of  evidence ;  but  that  the  question 
whether  what  he  had  done  was  or  was 
not  a  breach  of  the  order,  was  one 
for  judicial  determination,  or,  in  other 
words,  the  contempt  in  the  latter  case 
had  to  be  adjudicated. 

By  Order  xliv.,  rule  2,  no  attach- 
ment is  to  be  issued  without  leave,  to 
be  applied  for  on  notice  to  the  party 

f gainst  whom  the  attachment  is  to  be 
jsued. 
The  question  arose,  whether  a  notice 
)f  motion  now,  for  the  first  time,  re- 
quired by  reason  of  this  jule,  was  to 
)e  personally  served,  and  in  Browning 
^  Sahin  (5  Ch.  D.  511),  the  late 


Master  of  the  EoUs  decided  that  service 
of  such  notice  in  the  manner  pointed 
out  for  service  of  any  other  notice  not 
requiring  personal  service  was  suffi- 
cient. 

But  it  is  submitted  that  this  applies 
only  to  cases  where  before  the  rule 
the  attachment  would  have  issued 
without  any  adjudication  of  the  con- 
tempt, and  that  the  Master  of  the 
Eolls  had  no  intention  to  alter  the 
existing  practice,  which  was  not  in 
question  before  him,  but  only  to  hold 
that  the  new  rule  did  not  involve  the 
adoption  of  the  old  practice,  that  per- 
sonal service  was  requisite  when  the 
result  of  the  motion  would  be  to  affect 
the  liberty  of  the  subject. 

This  seems  reasonable,  as  the  inten- 
tion being  that  the  suitor  should  not 
have  the  power  of  imprisoning  any  one 
without  the  intervention  of  the  Court, 
full  effect  could  be  given  to  this  limi- 
tation of  the  rights  of  the  suitor  by 
allowing  the  notice,  now  for  the  first 
time  rendered  necessary,  to  be  served 
on  the  solicitor,  instead  of  imposing  on 
the  party  aggrieved  the  burden  of 
effecting  personal  service.  But  this 
did  not  necessitate  any  alteration  in 
the  practice  which  required  personal 
service  in  all  cases  where  it  was  ne- 
cessary that  the  contempt  should  be 
adjudicated,  and  the  leave  of  the  Court 
was  required  before  the  attachment 
could  be  issued. 

No  one,  I  think,  has  yet  contended 
that  Browning  v.  Sahin  (5  Ch.  D.  511) 
applies  to  a  notice  to  commit,  and  I 
do  not  see  how  the  obligation  of 
personal  service  can  be  got  rid  of 
merely  by  applying  for  an  attachment 
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clearly  been  guilty  of  contempt,  I  submit  that  the  Court  has 
jurisdiction  to  keep  him  there,  though  there  may  have  been 


instead  of  a  committal  in  a  case  where 
committal  was  the  remedy  before  the 
Judicature  Act. 

The  true  rule  would  appear  to  be 
that  a  motion  for  leave  to  issue  an 
attachment  which  but  for  the  Judica- 
ture rule  the  party  moving  would  have 
been  enabled  to  issue  without  leave, 
does  not  require  to  be  personally 
served,  but  that  a  notice  of  motion  for 
leave  to  issue  an  attachment  which 
the  party  moving  could  never  have 
issued  without  leave,  requires  as  before 
the  Act  to  be  personally  served. 

The  Debtors  Act  requires,  perhaps, 
separate  notice.  The  six  weeks' 
committal  under  sect.  5  is  not  the 
same  as  ordinary  committal,  but  is 
executed  by  any  sheriff  or  officer  to 
whom  it  is  directed  by  one  of  the 
Masters  of  the  Supreme  Court  (see 
Seton,  p.  1566),  but  the  description 
"  Holloiuay "  Prison  in  the  form  is 
incorrect.  There  seems  no  doubt 
that  the  notice  of  motion  for  such  an 
order  would  require  personal  service, 
but  there  may  be  some  question  as  to 
a  notice  of  motion  for  an  attachment 
under  the  Debtors  Act.  It  is  not 
necessary  to  adjudicate  the  contempt, 
but  it  is  necessary  for  the  Court  to  be 
satisfied  that  the  case  is  within  the 
exceptions  of  the  Act.  So  it  may  be 
considered  not  a  case  in  which  the 
attachment  would  have  issued  alto- 
gether as  of  course,  but  it  is  a  case  in 
which  there  could  be  no  contest 
whether  there  had  or  had  not  been  a 
breach  of  the  order. 

Broiunmg  v.  Sabin  (5  Ch.  D.  511) 
was  a  case  of  payment  into  Court ; 
but  it  was  decided  on  the  language  of 
the  Judicature  rule,  not  with  reference 
to  the  Debtors  Act. 

I  have  referred  to  the  original  order 


which  it  was  there  sought  to  enforce, 
and  the  language  of  it  shews  so  clearly 
that  the  case  was  within  the  excep- 
tions of  the  Debtors  Act,  that  I  think 
it  may  be  assumed  that  under  it  an 
attachment  would  have  issued  without 
further  order  had  it  not  been  for  the 
Judicature  rule.  But  even  if  it  be 
held  that  this  case  is  a  conclusive 
authority  that  personal  service  of  a 
notice  of  motion  for  an  attachment 
under  the  Debtors  Act  is  not  necessary, 
it  is  submitted  that  this  apparent 
exception  to  what  has  been  suggested 
as  the  true  rule  is  more  apparent  than 
real.  For  it  is  not  strictly  accurate 
to  say  that  the  leave  of  the  Court  was 
required  before  the  Judicature  rule  for  , 
the  issue  of  an  attachment  under  the  i 
Debtors  Act. 

The  officer  issuing  the  attachment  | 
would  not  take  upon  himself  the  re-  { 
sponsibility  of  determining  whether  ! 
the  particular  case  was  within  the  } 
exception  of  the  Debtors  Act,  and  re-  | 
quired  to  have  this  stated  on  the  face  • 
of  an  order,  and  the  more  convenient  I 
way  of  stating  it,  where  it  did  not  i 
appear  in  the  original  order,  might  be 
by  giving  leave  to  issue  an  attach- 
ment. 

But  if  the  officer  had  issued  the 
attachment  without  any  such  leave 
and  even  without  any  such  statement 
the  attachment  could  not  have  beeni 
set  aside  as  it  now  might  be  on  th 
ground  that  the  leave  of  the  Court  to 
issue  it  had  not  been  obtained.  I 
would  have  been  sufficient  to  shew  ii: 
answer  to  an  application  to  set  it  aside 
that  the  case  was  in  fact  within  th 
exception  of  the  Debtors  Act. 

No  second  order  was  required  if  th 
original  order  for  payment  shewc' 
clearly  that  the  case  was  within  th 


r 


I 


ICh. 


CHANCEEY  DIVISION. 


263 


some  irregularity  about  his  imprisonment.  It  is  not  like  a  case 
where  a  man  finds  himself  in  prison  without  knowing  why.  If  a 
man  has  been  personally  served  with  an  order,  ordering  him  to 
do  a  definite  act,  disobeys  it,  and  sets  the  Court  at  defiance, 
justice  does  not  require  that  he  should  have  had  personal  service 
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j  -exceptions  or  had  on  the  face  of  it  a 
I  statement,  "  and  this  order  may  be 
i  ■enforced  by  attachment."  Thisstate- 
t  ment,  however,  did  not  mean  "  Liberty 
I  is  hereby  given  to  enforce  this  order 
by  attachment  "  ;  but  "  This  order  is 
i  one  which  may,  having  regard  to  the 
provisions  of  the  Debtors  Act,  be 
enforced  by  attachment." 

It  should  also  be  noticed  that,  as 
pointed  out  by  Mr.  Justice  Chitty  in 
Harvey  v.  Earvey  (26  Ch.  D.  644),  at- 
tachment for  debt  is  not  really  process 
of  contempt,  but  process  of  execution, 
which  originally  issued  like  any  other 
process  of  execution  as  of  course,  and 
which  in  the  cases  excepted  from  the 
Debtors  Act  the  suitor  was  still  en- 
titled to  issue  without  leave  until  the 
Judicature  rule. 

In  every  case  the  notice  of  motion, 
I  whether  personally  served  or  not,  must 
state  in  general  terms  the  ground  of 
I  the  application,  and  the  affidavits  in- 
tended to  be  used  on  the  hearing  must 
be  served  together  with  the  notice  of 
motion,  Order  lii,,  rule  4.  This  will 
not,  of  course,  include  the  affidavit  of 
service  of  the  notice  of  motion ;  but 
(notwitlistanding  the  decision  to  the 
contrary  of  Pearson,  J.)  is  considered 
to  include  all  other  affidavits  which 
are  necessary  to  establish  the  case  for 
attachment,  such  as  the  affidavit  of 
•service  of  the  order  and  of  default. 

The  question  of  notice  of  motion 
3nly  has  been  here  dealt  with,  as  the 
strong  opinion  expressed  by  the  Court 
3f  Appeal  in  Davis  v.  Galmoije  (39 
Oh.  D.  322)  that  such  application  in 
phancery  should  not  be  made  by  sum- 

U 


mons,  seems  to  render  it  unnecessary 
to  discuss  that  course  of  procedure. 

Form  I. 
A,  V.  B.  Date. 

The  defendant  (name)  is  for  con- 
tempt in  disobeying  an  order  made  in 
this  cause  by  Mr.  Justice  ,  on 

the  day  of  committed  to 

the  custody  of  the  keeper  of  Her 
Majesty's  Gaol  at  HoUoway  to  be  kept 
in  safe  custody  until  the  further  order 
of  this  Court. 

Form  II. 
Lord  Chancellor's  Warrant 

(after  order  to  commit). 
In  the  High  Court  of  Justice, 

Chancery  Division. 
Lord  Chancellor 
Mr.  Justice 

A.  V.  B. 

Whereas,  by  an  order  made  by  his 
Lordship   Mr.   Justice  in  the 

above  action  bearing  date  the 
It  was  ordered  that  the  said  defendant 
do  stand  committed  to  Hollo- 
ivay  Prison  for  his  contempt  in  the 
said  order  mentioned.  These  are 
therefore  in  pursuance  of  the  said 
order  to  will  and  require  you  forth- 
with upon  receipt  hereof  to  make 
diligent  search  after  the  body  of  the 
said  and  wheresoever  you  shall 

find  him  to  arrest  and  apprehend  him 
and  him  safely  convey  to  HoUoway 
Prison  there  to  remain  until  further 
order  Willing  and  requiring  all 
Mayors  Sheriffs  Justices  of  the  Peace 
Headboroughs  Constables  and  all  other 
Her  Majesty's  loving  subjects  to  be 
2  1 
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C.  A.      of  the  notice  for  leave  to  issue  attachment.    In  some  cases  the 
1892       General  Orders  provide  for  personal  service,  and  there  is  no 
^J^g      ground  for  implying  it  where  they  do  not  prescribe  it.  The 
Evans.     orders  do  not  prescribe  personal  service  in  this  case,  and  the  old 
practice  cannot  be  appealed  to,  for  under  it  an  attachment  would 
NoTON.     ]xQ,Ye  been  issued  by  the  Clerks  of  Eecords  and  Writs  without 
any  order. 

LindoUy  in  reply  : — 

Illness  would  be  an  excuse  for  non-compliance  with  any  order. 
The  Defendant  may  have  been  ill,  and  this  shews  it  to  be  essential 
to  justice  that,  before  a  man  is  committed  to  prison,  he  should 
have  notice,  that  he  may  have  an  opportunity  of  explaining  why- 
he  has  not  obeyed  the  order  by  attending  before  the  examiner, 

LiNDLEY,  L.J. : — 

This  case  has  been  ingeniously  argued  by  Mr.  Lindon,  but  he 
has  not  persuaded  me  that  the  proceedings  have  been  wrong,  or 
that  we  ought  to  reverse  the  decision  of  Mr.  Justice  Keheivich. 
The  Defendant,  a  solicitor,  is  the  executor  of  a  will,  the  Plaintiff 
is  cestui  que  trust  under  that  will,  and  the  action  is  for  the  adminis- 
tration of  the  trusts.    The  Defendant  has  not  appeared,  and  it 
has  been  contended  that  he  therefore  is  not  a  party  to  the 
action ;  but  I  think  that  he  became  such  when  he  was  served. 
He  not  having  appeared,  steps  were  taken  against  him,  an  order 
for  inquiries  was  made,  and  ultimately,  on  the  25th  of  March 
last,  an  order  was  made  that  the  Defendant  should  attend  at 
his  own  expense  to  be  examined,  at  such  time  and  place  as  the 
examiner  should  appoint.    It  is  urged  for  the  Defendant  that 
this  order  was  not  made  upon  notice.    It  is  true  that  he  did  not 
personally  receive  notice ;  but  the  notice  was  filed  ;  and  that 


aiding  and  assisting  to  you  in  the  due  Dated  this  day  of  in  j 
execution  of  the  premises,  as  they  the  year  of  our  Lord  18 
tender  Her  Majesty's  service,  and  will  To  Mr.  Amos  Hawkins 
answer  the  contrary  thereof  at  their  the  Tipstaff  attending 
peril,  and  this  shall  be  to  you  and  any  Her  Majesty's  High 
of  you  who  do  the  same  a  sufficient  Court  of  Justice  Chan- 
warrant,  eery  Division.  (Signed) 
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way  of  giving  notice  is  authorized  by  Order  lxvii.,  rule  4,  where      0.  A. 
the  party  to  whom  notice  is  to  be  given  has  not  appeared.    The  1892 
examiner  appointed  a  time  and  place,  and  the  order  and  notice      in  re 
of  appointment  were  served  on  the  Defendant  personally.  The 
Defendant  failed  to  attend,  and  on  the  29th  of  April  Mr.  Justice 
Kekewicli  made  an  order  giving  the  Plaintiff  leave  to  issue  an 
attachment,         notice  of  motion  for  this  order  had  been  served 
on  the  Defendant  personally ;  but  the  notice  was  filed  pursuant 
to  Order  lxvii.,  rule  4,  so  that  notice  was  given  in  the  manner 
provided  in  cases  other  than  cases  in  which  personal  service  is 
required.    Is  this  a  case  in  which  personal  service  was  required  ? 
According  to  the  practice  of  the  Court  of  Chancery,  if  a  man 
failed  to  obey  a  definite  order  to  do  an  act,  an  attachment  issued 
against  him  as  a  matter  of  course  without  any  notice  to  him. 
This  practice  was  altered  by  the  Judicature  Acts  in  two  respects — 
an  attachment  cannot  be  issued  without  leave  of  the  Court  or 
a  Judge,  and  such  leave  can  only  be  obtained  on  notice  to  the 
party.    These  alterations  are  embodied  in  Order  xliv.,  rule  2, 
which  says :  "  No  writ  of  attachment  shall  be  issued  without 
leave  of  the  Court  or  a  Judge,  to  be  applied  for  on  notice  to 
the  party  against  whom  the  attachment  is  to  be  issued."  This 
rule  does  not  say  that  service  of  the  notice  is  to  be  personal. 
We  are  left  to  the  other  rules  to  see  how  notice  ought  to  be 
■given ;  and  this  being  an  application  for  a  writ  which  under  the 
old  practice  would  have  issued  without  any  order,  I  do  not  see 
any  ground  on  which  we  can  say  that  personal  service  is  required. 
When  the  case  came  before  Mr.  Justice  Kehewich,  he  found  that 
the  Defendant  had  not  appeared,  and  that  the  notice  had  been 
filed  under  Order  lxvii.,  rule  4;  and  his  Lordship  made  the 
order  for  leave  to  issue  an  attachment.    We  are  now  asked  to 
say  that  this  order  was  made  without  jurisdiction.   If  the  matter 
were  clear  of  precedent,  there  would  be  much  to  be  said  in  favour 
of  the  view  that  the  service  must  be  personal ;  for  it  seems  a 
strong  thing  to  put  a  man  in  prison  without  his  having  notice 
)f  the  application.    But,  according  to  the  General  Orders,  the 
practice  is  settled.    Whether  the  rules  ought  to  be  altered,  it 
is  not  for  us  to  say. 
I  have  dealt  with  the  case  on  the  assumption  that  an  appeal 
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lies.  But  it  is  not  clear  whether  the  proceeding  is  of  a  criminal 
nature,  in  which  case  an  appeal  would  not  lie,  or  is  purely 
civil :  O'Sliea  v.  O'Shea  (1).  I  should  myself  say  that  it  was 
not  criminal.  In  O'Shea  v.  O'Shea,  Lord  Justice  Lopes  says  (2) : 
"There  are  different  kinds  of  attachment  for  contempt.  One 
kind  of  attachment  is  to  enforce  obedience  to  an  order  made 
in  a  civil  action  or  proceeding,  against  one  of  the  parties,  in 
respect  of  something  the  doing  or  not  doing  of  which  is  not  a 
criminal  act.  That  would  not  be  an  order  in  a  '  criminal  cause 
or  matter '  within  86  &  37  Vict.  c.  66,  s.  47.  The  case  of  Ret^.  v. 
Barnardo  (3)  is  an  example  of  that  kind."  But  there  are  autho- 
rities which  look  the  other  way,  as  In  re  Freston  (4) ;  Harvey  v. 
Harvey  (5).  I  will  not  decide  this  point,  but  will  leave  it  to  be 
reconsidered  when  it  becomes  necessary  to  decide  it. 


BowEN,  L.J. : — 

I  also  will  assume  that  an  appeal  lies,  and  will  consider  the 
case  on  its  merits,  whether  according  to  the  true  view  the  order 
appealed  from  is  wrong.  I  will  not  go  through  what  the  Lord 
Justice  has  dealt  with.  The  practice  is  correctly  stated  in 
Howarth  v.  Howarth  (6),  and  in  Mr.  Lavies  report.  The  Judica- 
ture Acts  have  altered  the  practice  as  to  writs  of  attachment,  and 
the  question  to  what  extent  is  it  altered  depends  on  Order  xliv., 
rule  2,  assuming  the  present  case  to  come  under  the  category  of 
attachment,  and  not  of  motion  to  commit.  The  Defendant  was 
ordered  to  attend  before  an  examiner.  This  was  a  proceeding 
in  a  suit  to  compel  him  to  do  something  for  the  purposes  of  the 
suit,  and  I  cannot  see  any  such  difference  as  was  urged  in  argu- 
ment between  such  an  order  and  an  order  to  pay  money  inta 
Court.  If  a  party  to  a  suit  is  ordered  to  do  anything,  and  he 
omits  to  do  it,  that  is  a  case  for  attachment.  In  HoivartJi  v.  I 
Howarth  the  Court  of  Appeal  held  that  personal  service  was  not  ! 
indispensable,  and  the  same  was  held  in  the  Chancery  Divi-  i 
sion  in  In  re  Morris  (7).    Order  xliv.,  rule  2,  does  not  prescribe 

(1)  15  P.  D.  59.  (4)  11  Q.  B.  D.  545. 

(2)  Ibid.  65.  (5)  26  Ch.  D.  644. 

(3)  23  Q.  B.  D.  305.  (6)  11  P.  D.  95. 

(7)  44  Ch.  D.  151. 
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I  personal  service,  it  only  requires  notice,  leaving  it  to  be  gathered 
from  the  other  orders  what  mode  of  giving  notice  is  required.  I 
1  should  prefer  to  have  had  it  enacted  by  the  rules  that  leave  to 
issue  an  attachment  should  not  be  given  without  personal  service 
of  notice  on  the  party,  or  such  substituted  service  as  the  Court 
might  direct.   But  the  rule  does  not  provide  this,  it  only  directs 
that  the  application  must  be  on  notice  to  the  party.    How  is 
this  notice  to  be  given?    Order  lxvii.,  rule  4,  provides  that, 
"where  no  appearance  has  been  entered  for  a  party  .  .  .  ,  all 
writs,  notices,  .  .  .  ,  and  written  communications  in  respect  of 
which  personal  service  is  not  requisite  may  be  served  by  filing 
,  them  with  the  proper  officer."    I  should,  if  the  point  were 
I  entirely  new,  have  felt  some  little  hesitation  in  deciding  that 
[  Order  lxvii.,  rule  4,  applies  where  the  liberty  of  the  subject  is 
i  in  question  ;  but  when  I  find  a  course  of  practice  established,  and 
a  decision  on  the  point  in  In  re  Morris  (1),  I  cannot  say  that 
there  was  not  here  a  sufficient  service  within  the  rules.    It  must 
be  observed  that  this  decision  need  not  lead  to  any  abuse,  for  in 
every  case  the  leave  of  the  Court  has  to  be  obtained,  and  the 
Court  can  in  any  case  where  notice  has  only  been  filed  require 
further  notice  to  be  given,  if  it  thinks  such  a  course  desirable 
for  the  furtherance  of  justice.    Justice  is  obviously  satisfied  in 
this  particular  case  by  leaving  the  Defendant  in  gaol,  but  we 
construe  the  rules  without  any  reference  to  that.    The  appeal 
will  be  dismissed. 

A.  L.  Smith,  L.J. : — 

I  agree,  and  have  but  little  to  add.  In  my  judgment  this 
is  a  proceeding  rightly  taken  by  way  of  attachment  and  not  by 
way  of  committal,  it  being  a  step  to  compel  a  party  to  a  cause 
to  obey  an  order  made  in  the  cause.    Under  the  old  practice  of 

I  the  Court  of  Chancery,  a  writ  of  attachment  would  have  been 
issued  in  such  a  case  as  of  course,  and  without  any  notice  at  all 
to  the  party.  This  practice  has,  however,  been  altered  by  the 
rules  under  the  Judicature  Acts,  and  the  question  is,  has  the 
Applicant  duly  followed  these  rules  ?    Order  xliv.,  rule  2,  now 

'  puts  the  judge  between  the  applicant  and  the  party  sought  to  be 

(I)  44  Ch.  D.  151. 
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C.  A.      attached,  by  providing  that  no  attachment  shall  issue  without 
1892       leave  of  the  Court  or  a  Judge  to  be  applied  for  on  notice  to  the 
party.    Is  it  necessary  that  the  service  of  this  notice  for  attach- 
EvANs.     ment  should  be  personal  ?    I  do  not  find  anything  in  the  rules 
^^^^^^     to  say  that  it  is ;  and,  this  being  so.  Order  lxvii.,  rule  4,  as  to 
NoTON.     ^jjg  which  service  of  this  notice  is  to  be  effected,  applies, 

L.  Smith.  L.J,  and  this  rule  has  been  complied  with.    The  Defendant  is,  there- 
fore, rightly  in  gaol,  and  must  stay  there. 

As  to  the  question  whether  this  is  an  appealable  order,  I  think 
that  it  is;  but  it  is  unnecessary  to  decide  that  point,  as  we 
dismiss  the  appeal  upon  the  other  ground. 

Solicitors :  B.  B.  Eorman-Fisher  ;  Hopgoods  &  Dowson, 

H.  C.  J. 


o.A.  STKONG  V.  CARLYLE  PRESS. 

1892 

-v^  [1892    S.  3868.] 

Dec.  14. 

Company — Windinfj-ujp — Appointment  of  Beceiver  for  Debenture-holders. 

On  the  30th  of  September  a  creditor's  petition  to  wind  up  a  company 
was  presented,  and  on  the  10th  of  October  the  Official  Eeceiver  was 
appointed  provisional  liquidator.  On  the  11th  of  October  the  debenture- 
holders  of  the  company,  whose  charge  extended  over  all  the  property  of 
the  company,  and  whose  interest  was  in  arrear,  commenced  an  action  to 
enforce  their  security  ;  and  on  the  14th  of  October  a  receiver  was  appointed 
on  their  application,  with  power  to  manage  the  business  until  the  winding- 
up  petition  was  disposed  of.  On  the  25th  of  October  a  winding-up  order 
was  made,  and  the  Official  Eeceiver  was  continued  as  provisional  liquidator. 
On  the  28th  of  October  leave  was  given  to  the  Plaintiffs  to  go  on  with 
their  action ;  and  on  the  same  day  the  receiver  was  continued,  with  power 
to  manage  the  business.  On  the  24th  of  November,  on  the  application  of 
the  Plaintiffs,  leave  was  given  to  discontinue  the  business.  The  liquidator 
thereupon  applied  to  discharge  the  receiver,  and  Vaughan  Williams,  J., 
considering  that,  as  the  business  was  discontinued,  the  reason  for  his 
appointment  had  ceased,  discharged  him.  It  appeared  that  there  was  no 
uncalled  capital,  and  that  the  assets  of  the  company  were  not  enough  to 
pay  the  debentures  : — 

Jleldy  on  appeal,  that  the  order  discharging  the  receiver  must  be  reversed, 
for  that  the  debenture-holders,  whose  interest  was  in  arrear,  had  a  right  to 
a  receiver,  which  right  was  not  taken  away  by  the  winding-up,  and  that 
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the  receiver  ought  not  to  be  displaced  without  some  strong  reason  for       g.  A. 
doing  so. 

A  case  having  been  fully  argued  by  counsel  before  a  Judge  in  Chambers, 

an  appeal  from  the  order  in  Chambers  was  heard,  though  the  Judge  had  Strong 

not  certified  that  he  did  not  require  further  argument.  Caelylb 


In  September,  1891,  a  printing  and  publishing  company  was 
registered  under  the  name  of  the  Carlyle  Press,  Limited. 

By  the  memorandum  and  articles  the  directors  were  empowered 
to  issue  such  debentures,  and  to  affix  the  seal  of  the  company  to 
such  trust  deed  as  hereafter  mentioned. 

The  directors,  under  their  powers,  issued  200  A  debentures  of 
£100  each,  and  200  B  debentures  of  £100  each. 

By  each  A  debenture  the  company  covenanted  to  pay  £100, 
and  the  interest  thereon,  and  declared  that  the  registered  holder 
was  entitled  jpari  jpassu  with  the  holders  of  the  other  A  deben- 
tures to  the  benefit  and  was  subject  to  the  pro  visions  of  the 
trust  deed  of  the  4th  of  February,  1892,  mentioned  below,  and 
the  company  charged  with  the  said  payments  all  and  such  part 
of  its  undertaking  and  property,  present  and  future,  as  was  not 
effectually  charged  by  the  deed  of  trust,  including  book  debts 
and  uncalled  capital,  and  on  each  A  debenture  was  a  provision 
that  it  was  one  of  a  series  of  200  A  debentures,  and  that  all  the 
debentures  of  that  series  should  rank  as  a  first  charge.  By  each 
B  debenture  the  company  covenanted  to  pay  £100,  and  interest, 
and  charged  with  such  payments  its  undertaking,  and  all  its 
property  present  and  future,  including  uncalled  capital  (subject 
to  the  A  debentures),  and  on  each  B  debenture  was  a  condition 
that  it  was  one  of  a  series  of  200  B  debentures  of  £100  each, 
and  that  all  the  debentures  of  that  series  should  rank  as  a  second 
charge  ]pari  passu. 

By  a  deed  of  trust  dated  the  4th  of  February,  1892,  made 
between  the  company  of  the  first  part,  the  Plaintiffs  of  the  second 

iiart,  and  W,  Burgess  of  the  third  part,  the  company  demised  to 
he  Plaintiffs  certain  leaseholds  for  the  residue  of  the  respective 
arms  for  which  they  were  holden,  except  the  last  day  of  such 
brms  respectively,  and  certain  other  leaseholds  were  declared  to 
)e  held  by  W,  Burgess  in  trust  for  the  Plaintiffs.  And  the  com- 
pany conveyed  to  the  Plaintiffs  all  its  undertaking  and  all  its 
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0.  A.  property  (except  leaseholds)  both  present  and  future  (including 
1892  book  debts,  clioses  in  action ,  and  uncalled  capital).  And  it  was 
Strong  declared  that  the  Plaintiffs  should  stand  possessed  of  all  the 
Jarltle  P^^emises  upon  the  trusts  therein  set  forth,  being  trusts  to  secure 
Press.      payment  of  the  principal  and  interest  on  the  A  debentures. 

The  £20,000  of  A  debentures  were  issued  to  the  Plaintiffs  on 
the  same  4th  of  February,  and  the  £20,000  B  debentures  were 
issued  to  one  William  Booth  on  the  22nd  of  September,  and 
subsequently  became  vested  in  the  Plaintiffs,  who  became  the 
registered  holders  of  all  the  A  and  B  debentures. 

On  the  30th  of  September,  1892,  a  creditors'  petition  to  wind 
up  the  company  was  presented,  and  on  the  10th  of  October  the 
Official  Eeceiver  was  appointed  provisional  liquidator. 

On  the  11th  of  October,  the  Plaintiffs  commenced  this  action 
to  enforce  their  security  by  foreclosure  or  sale ;  and  on  the  14th 
of  October,  1892,  an  order  was  made  in  the  action  appointing 
A.  B.  Bussell,  until  after  the  winding-up  petition  was  disposed  of 
or  until  further  order,  to  receive  on  behalf  of  the  debenture- 
holders  all  the  property  and  assets  of  the  company  comprised  in 
or  subject  to  the  charge  created  by  the  debentures  and  the  trust 
deed,  and  to  manage  the  business  of  the  company,  the  Plaintiffs 
undertaking  to  provide  the  moneys  necessary  for  carrying  it  on 
up  to  the  21st  of  October. 

On  the  25th  of  October,  1892,  a  compulsory  winding-up  order 
was  made,  and  the  Official  Eeceiver  was  continued  as  provisional 
liquidator. 

•On  the  28th  of  October,  1892,  an  order  was  made  in  the  wind- 
ing-up giving  the  Plaintiffs  liberty  to  proceed  with  their  action. 

On  the  same  28th  of  October,  an  order  was  made  by  Mr.  Justice 
Chitty  in  the  action  appointing  A,  B.  Bussell  to  receive  on  behalf 
of  the  Plaintiffs,  the  debenture-holders,  all  the  property  and 
assets  of  the  company  comprised  in  or  subject  to  the  trust  deedj 
of  the  4th  of  February,  1892,  and  in  the  securities  and  charges  j 
created  by  the  debentures,  and  to  manage  the  business  of  thej 
company,  with  a  proviso  that  he  was  not  to  act  as  manager  forj 
more  than  six  months  from  the  date  of  the  order  without  leave  oi  i 
the  Judge  in  Chambers.  The  receiver  was  to  be  at  liberty  tc  j 
advance  moneys  for  current  expenses  up  to  £5000.  .  I 
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The  action  was  shortly  afterwards  transferred  from  Mr.  Justice  C.  A. 
Chitty  to  Mr.  Justice  Vaughan  Williams,  before  whom  the  wind-  ,1892 
ing-up  was  carried  on.  Steong 

The  business  of  the  company  consisted  in  a  great  measure  of  q^^lyle 
the  printing  and  publishing  periodicals.  The  proprietors  of  so  Pkbss. 
many  of  these  publications  withdrew  their  business  from  the 
company  that  the  receiver  found  he  could  not  carry  on  the 
business  at  a  profit.  The  Plaintiffs  thereupon  applied  that  the 
receiver  might  be  at  liberty  to  discontinue  the  business  on  or 
before  the  1st  of  December,  1892,  and  to  relinquish  possession  of 
such  part  of  the  company's  leasehold  properties  as  was  not 
required  for  realization  of  the  assets.  On  the  24th  of  November, 
1892,  leave  to  discontinue  the  business  was  given,  with  liberty  to 
apply  as  to  the  leaseholds.  The  Eegistrar,  by  whom  the  appli- 
cation was  heard,  said  that  there  must  not  be  two  officials 
employed  to  get  in  the  assets,  and  directed  the  solicitors  of  the 
Official  Eeceiver  to  take  out  a  summons  to  remove  Mr.  Bussell 
from  being  receiver,  and  to  appoint  the  Official  Eeceiver  in  his 

I  place. 

II  On  the  same  24th  of  November,  1892,  the  summons  was 
!  taken  out  accordingly. 

Mr.  Bussell,  by  affidavit,  stated  that  the  leaseholds  of  the 
company  were  held  at  a  rack-rent,  and  had  no  saleable  value, 
and  that  the  assets,  to  his  belief,  would  not  realize  more  than 
I  £14,600.  He  further  stated,  as  the  result  of  inquiries  he  had 
made,  that  there  was  no  unpaid  and  no  uncalled  capital  of  the 
company.  The  Plaintiffs  deposed  that  £20,000  with  an  arrear 
of  interest  was  due  to  them  on  the  A  debentures,  besides  what 
was  due  on  the  B  debentures. 

The  application  was  heard  in  Chambers  by  Mr.  Justice  Vaughan 
Williams,  who,  after  full  argument  by  counsel,  made  an  order 
discharging  the  receiver  and  directing  him  to  pass  his  final 
account,  the  order  to  be  without  prejudice  to  such  application, 
if  any,  as  the  Plaintiffs  might  be  advised  to  make.  His  Lord- 
ship said  that  Mr.  Bussell  appeared  to  have  been  appointed  for 
jthe  purpose  of  managing  the  business,  for  which  he  had  special 
jqualifications,  and  that  as  the  business  had  come  to  an  end  he 
jought  to  be  discharged. 
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C.  A.         The  Plaintiffs  appealed. 

1892 

CrachantJiorpe,  Q.C.,  and  Beddall,  for  the  appeal. 
Strong  ^  ^ 

V. 

Caelyle        Bihton,  for  the  company,  took  the  preliminary  objection  that 

 1!  *      the  order  having  been  made  in  Chambers  by  Mr.  Justice  Vaughan 

Williams  as  an  additional  Judge  of  the  Chancery  Division,  the 
application  to  discharge  it  ought  not  to  be  to  the  Court  of 
Appeal,  but  to  himself  in  Court,  unless  ^he  certified  that  he  did 
not  desire  further  argument,  which  he  had  not  done. 

CracJcanthor]oe,  Q.C.,  for  the  Appellants  : — 

The  ease  was  argued  by  counsel  on  both  sides  at  considerable 
length  before  the  Judge  in  Court,  though  technically  he  was 
sitting  in  Chambers,  and  it  would  have  been  idle  to  ask  him 
whether  he  desired  further  argument. 

[The  Court  overruled  the  objection.] 

CracJcanthorpej  Q.C.,  and  Beddally  for  the  Appellants : — 

The  debenture-holders  were  in  possession  by  their  receiver, 
appointed  by  an  order  of  the  Court,  and  the  order  now  under 
appeal  ousts  them.  This  is  inconsistent  with  the  authorities. 
In  re  Henry  Pound,  Son,  &  Hutehins  (1),  and  In  re  Joshua  Stiibhs, 
Limited  (2),  shew  the  principles  applicable  to  the  case.  The 
Court  will  not  in  general  appoint  the  liquidator  in  place  of  the 
receiver  unless  there  are  outstanding  assets  of  such  a  nature  that 
the  liquidator  can  by  the  machinery  of  the  Companies  Acts  get 
them  in  more  economically  and  quickly  than  a  receiver  can  do. 
There  is  in  the  present  case  nothing  to  be  got  in  except  some 
book  debts,  which  the  receiver  can  get  in  as  well  as  a  liquidator, 
and  there  is  really  nothing  for  the  liquidator  to  do.  The  book 
debts  are  included  in  our  securities,  and  the  whole  assets  are  not 
sufficient  to  satisfy  our  claim.  The  present  order  leaves  the 
liquidator  to  take  possession  of  property  the  equity  of  redemption 
in  which  is  worthless. 

Bihton,  for  the  Defendants : — 

Mr.  Bussell  was  appointed  receiver  for  the  purpose  of  carrying  ' 
(1)  42  Ch.  D.  402.  (2)  [1891]  1  Ch.  475. 
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on  the  business  of  the  company.  The  Official  Eeceiver  could  not  C.  A. 

carry  it  on  as  the  unsecured  creditors  would  not  advance  money  1892 

for  the  purpose.    The  business  has  been  dropped,  and  the  only  Steong 

j  reason  for  appointing  Mr.  Bussell  ceases,  and  a  person  of  his  high  c^rlyle 

I  qualifications  is  not  wanted  for  the  mere  purpose  of  getting  in  Press. 

assets.  If  the  order  of  Mr.  Justice  Vauglian  Williams  stands,  the 
j  Plaintiffs  are  at  liberty  to  apply  for  the  reappointment  of  Mr. 
i  Bussell,  and  it  would  be  open  to  the  Judge  to  call  for  further 

evidence  as  to  what  was  given  for  the  debentures. 

I  [Kay,  L.J.,  referred  to  the  observations  of  James,  L.J.  in  In  re 
■  David  Lloyd  &  Co.  (1)  as  to  the  rights  of  a  mortgagee  where 
'  there  is  a  winding-up.] 

This  is  not  the  ordinary  case  of  a  mortgagor  and  mortgagee. 
I  In  an  ordinary  case  the  facts  are  within  the  knowledge  of  the 
mortgagor  ;  but  it  is  quite  different  when  the  mortgagor  is  a 
company  and  the  parties  substantially  interested  subject  to  the 
mortgage  are  the  unsecured  creditors. 

[LiNDLEY,  L.J. : — If  we  affirm  this  order,  the  result  will  be 
that  the  assets  will  be  vested  in  the  liquidator.  Is  not  that 
sacrificing  the  rights  of  the  mortgagees  ?] 

If  the  Plaintiffs  can  shew  that  cash  was  given  for  these  deben- 
tures, they  will  get  their  own  receiver. 

[Kay,  L.J. : — Then  your  case  is  that  you  wish  to  contest  the 
Plaintiffs'  title,  and  in  the  meantime  to  get  hold  of  the  assets 
to  fight  the  Plaintiffs  with  what  p^ima  facie  is  their  own 
money.] 

The  Judge  has  thought  it  proper,  having  regard  to  the 
circumstances  under  which  Mr.  Bussell  was  appointed,  that  his 
appointment  should  not  stand;  but  the  Plaintiffs  have  leave  to 
japply  for  his  reappointment,  and  submit  that  this  order  should 
aot  be  interfered  with. 

Lindley,  L.J. : — 

,  I  think  the  learned  Judge  has  made  a  mistake  in  this  case, 
md  I  understand  and  appreciate  the  view  which  led  to  it.  His 

(1)  6  Ch.  D.  339. 
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object  was  to  save  expense — that  was  the  object ;  and  this  is  one 
of  those  mistakes  which  might  have  been  foreseen  as  likely  to 
arise  in  consequence  of  the  transition  state  in  which  we  are  as 
regards  winding-up  and  the  transfer  of  debenture-holders'  actions 
to  the  Court  of  the  Judge  who  is  winding  up  companies  under 
the  Act  of  1890.  But,  with  all  deference  to  the  learned  Judge, 
I  think  he  has  not  given  due  effect  to  the  rights  of  mortgagees. 

The  mortgagees  here  are  prima  facie  the  holders  of  valid 
mortgages ;  they  claim  under  deeds  which  at  present  are  not 
impeached.  On  the  face  of  them  they  appear  quite  regular,  and 
there  is  no  reason  at  present  for  saying  that  they  are  in  any  degree 
invalid.  Under  those  circumstances,  the  mortgagee  says,  "  My 
interest  is  in  arrear.  I  want  a  receiver."  If  he  holds  valid 
debentures  and  his  interest  is  in  arrear,  he  is  entitled  to  a 
receiver,  and  he  has  got  an  order  for  a  receiver.  Now,  the  fact 
that  the  mortgagor  is  a  company,  which  has  since  been  ordered 
to  be  wound  up,  does  not  in  any  way  affect  the  rights  of  the 
mortgagees.  The  learned  Judge  who  is  entrusted  with  the 
winding-up  is  quite  right  in  endeavouring  to  keep  down  ex- 
pense, and  I  thoroughly  appreciate  his  view,  which  is,  "  We  do 
not  want  two  people  to  wind  up  this  company  and  to  apply  the 
assets  in  payment  of  the  creditors."  That  is  quite  true ;  but  who 
under  those  circumstances  is  the  person  to  do  it  ?  Surely  it  is 
the  receiver  of  the  mortgagees,  unless  there  is  some  sufficient 
reason  to  the  contrary.  Here  I  think  the  learned  Judge  has 
omitted  ^er  incuriam  to  give  effect  to  the  rights  of  the  mortgagees 
as  distinguished  from  the  rights  of  unsecured  creditors. 

I  do  not  regard  the  Official  Eeceiver  as  having  any  right  at  all 
except  so  far  as  he  is  an  officer  of  the  Court  and  has  rights  con- 
ferred by  statute  in  the  winding-up.  He  has  nothing  to  do  with 
it  except  as  such  officer.  What  the  learned  Judge  has  done  is, 
that  he  has  simply  discharged  the  receiver  of  the  mortgagees. 
The  practical  result  of  that  will  be  that  there  is  no  receiver  for 
the  mortgagees,  and  all  the  assets  will  be  collected  and  realized 
by  the  liquidator  under  the  control,  no  doubt,  of  the  learned 
Judge.  He  might  by  this  order  have  given  directions  to  protect 
the  mortgagees,  but  he  has  not  done  so.  It  now  appears  from 
the  remarks  of  M.i\  Bihton  that  what  is  at  the  bottom  of  the 
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matter  is  this — the  unsecured  creditors  want  to  find  out  some 
reason  for  upsetting  the  Plaintiffs'  security.  I  think  it  would  be 
rather  strong  that  the  mortgagor  should  be  able  to  do  that  at 
the  expense  of  the  mortgagees.  I  think  we  ought  to  discharge 
this  order ;  and  the  Appellants  must  have  their  costs  both  here 
and  below  from  the  liquidator,  who  must  get  them  in  the  best 
way  he  can. 

Lopes,  L.  J. : — 

Prima  facie  in  this  case  the  title  of  the  debenture-holders,  the 
mortgagees,  appears  to  be  complete,  and  therefore  in  this  case, 
like  any  other  case  of  mortgagees,  they  appear  to  me  to  be  en- 
titled to  a  receiver  unless  something  is  made  out  to  shew  that 
they  are  not  so  entitled  ;  and  it  is  to  be  observed  in  this  case  that 
there  are  no  calls  for  the  provisional  liquidator  to  make,  and 
there  are  no  outstanding  assets.  The  case,  therefore,  is  very 
similar  to  the  case  of  In  re  Henry  Pound,  Son,  S  Hutchins  (1). 
If  the  receiver  of  the  mortgagees  is  discharged,  in  this  case 
there  will  be  no  receiver  at  all  for  the  mortgagees,  and,  so  far  as 
I  can  see,  they  will  not  be  protected.  I  think,  therefore,  this 
appeal  ought  to  be  allowed  with  costs. 

Kay,  L  J.  :— 

I  agree.  The  mortgagees  in  this  case,  the  debenture-holders, 
on  the  14th  of  October  obtained  an  order  for  the  appointment 
of  a  receiver  until  a  pending  petition  to  wind  up  the  company, 
who  were  the  mortgagors,  was  disposed  of.  On  the  25th  of 
October,  the  winding-up  order  was  made.  On  the  28th,  there 
was  an  application  to  continue  the  receiver  notwithstanding  the 
winding-up  order,  and  that  was  ordered  by  the  Judge  before 
whom  this  debenture-holders'  action  came.  The  receiver  was 
continued,  but  was  not  to  act  for  more  than  six  months  without 
leave  of  the  Judge.  Then,  on  the  3rd  of  December,  the  provi- 
sional liquidator  .under  the  winding-up  order  applied  to  discharge 
the  receiver.  At  present  there  is  no  impeachment  at  all  of 
the  mortgage  deed,  and,  as  we  are  told,  it  is  uncontested  that 
»the  whole  of  the  assets  of  this  company  are  not  worth  more 

(1)  42  Ch.  D.  402. 
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C.  A.      than  £14,600,  and  the  mortgage  debt  is  £20,000  and  upwards. 
1892       Therefore,  if  the  mortgages  are  good,  every  farthing  of  this 
Strong     company's  property  belongs  to  the  mortgagees,  the  debenture- 
^ARLYLE     holders.     Why  that  property  should  be  taken  from  their  re- 
Peess.     ceiver  and  handed  over  to  the  liquidator,  I  really,  with  deference, 
Kay,  L.J.     am  uuable  to  imagine.    Mr.  Bihton  has  suggested,  on  behalf  of 
the  liquidator,  that  there  may  be  some  ground  for  contesting 
these  debentures.    Observe  what  that  comes  to.    The  mort- 
gagor wants  to  contest  the  validity  of  the  mortgage  ;  at  present 
he  has  not  taken  any  step  whatever  to  do  so,  but  he  says, 
"  Let  me  have  possession  of  the  assets  which  prima  facie  be- 
long entirely  to  the  mortgagee  in  order  that,  having  those 
assets  in  my  hands,  I  may  contest  the  validity  of  the  mortgage." 
I  asked  Mr.  Bihton  whether  he  had  ever  heard  of  such  a  thing 
being  done  in  all  the  history  of  the  Court  of  Chancery.  Certainly 
I  never  did.    At  present  the  mortgagor  has  not  taken  any  step 
whatever  to  contest  the  validity  of  the  mortgage  ;  but  he  says, 
"  I  want  to  have  possession  of  the  mortgage  property  in  order 
that  I  may  the  more  easily  be  able  to  contest  the  validity  of  the 
mortgage."    Does  not  the  argument  come  to  that  ?    I  think  we 
must  follow  the  course  this  Court  took  in  the  case  of  In  re  Henry 
Pound,  Son,  &  Sutchins  (1),  and  the  observations  made  in  the 
later  case  of  In  re  Joshua  Stuhbs,  Limited  (2).    We  must  treat 
the  mortgagees  as  being  persons  entirely  outside  the  winding-up. 
They  have  rights  with  which  the  winding-up  ought  not  to  be 
allowed  to  interfere,  and,  having  properly  obtained  the  appoint- 
ment of  a  receiver,  it  is  impossible  to  allow  that  receiver  to  be 
displaced  and  the  liquidator  in  the  winding-up  to  be  put  in 
his  place.    One  of  the  reasons  mentioned  in  the  case  of  In  re 
Joshua  Stuhhs,  Limited,  applies  especially  here.   If  these  assets  are 
put  in  the  possession  of  the  liquidator,  there  will  be  some  costs 
incurred  in  the  winding-up  with  which  the  mortgagees  have 
nothing  on  earth  to  do ;  and  the  liquidator  then  will  try,  and  I 
suppose  prima  facie  will  have  a  right,  to  retain  those  costs  out  of 
the  assets  which  belong  entirely  to  the  mortgagees.  Anything 
more  unfair  than  that  cannot  possibly  be  imagined.    Here  the 
mortgagees  have  rightly  got  their  receiver,  and  there  seems  to 
(1)  42  Ch.  D.  402.  (2)  [1891]  1  Ch.  475. 
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me  to  be  no  ground  for  displacing  him.  They  have  taken  pos- 
session of  the  property  which  is  theirs,  they  being  creditors 
entirely  outside  the  winding-up  ;  and  I  think,  with  great  defer- 
ence to  the  learned  Judge,  this  is  the  very  case  in  which  the 
mortgagees'  receiver  ought  not  to  be  displaced.  I  therefore 
think  this  order  must  be  reversed,  with  the  costs  of  the  appeal 
and  the  costs  below. 

Solicitors  :  Clapham  &  Fitch  ;  Fiesse  &  Son. 

H.  C.  J. 


EAEL  POULETT  v.  VISCOUKT  HILL. 

[1892    P.  2189.] 

Foreclosure  Action — Subsequent  Action  for  Arrears  of  Interest — Liquidated 
Sum — Rules  of  Supreme  Court ^  1883,  Order  ///.,  r.  6 ;  Order  xiv. 

Mortgagees  commenced  in  May,  1891,  an  action  claiming  payment  of 
■the  principal  and  interest,  an  account  of  what  was  due,  foreclosure,  and  a 
receiver.  In  June  the  equitable  tenant  for  life  of  the  mortgage  money 
was  appointed  in  the  action  to  be  receiver  of  the  rents  of  the  mortgaged 
property,  with  directions  authorizing  him  to  retain  the  arrears  of  interest 
and  the  current  interest  out  of  the  rents.  The  rents  were  insufficient  to 
pay  the  current  interest.  The  action  had  not  yet  been  tried.  In  September, 
I  1892,  the  Plaintiffs  commenced  a  second  action  against  the  mortgagor, 
indorsing  the  writ  for  a  definite  sum,  being  the  amount  of  two  years' 
interest  from  August,  1890,  less  the  amount  of  rents  received,  and  they 
applied  for  immediate  judgment  under  Order  xiv.  Kehewicli,  J.,  ordered 
payment : — 

j  Beld^  on  appeal,  that  as,  according  to  the  form  of  order  settled  in  Farrer 
V.  Lacy^  Eartland  &  Co.  (1),  a  mortgagee  in  a  foreclosure  action  obtains  a 
personal  order  for  payment  of  the  principal  with  interest  down  to  the  date 
of  the  certificate,  the  money  to  be  recovered  in  the  second  action  could  be 

'  recovered  in  the  first,  and  that  the  second  action,  therefore,  was  improperly 
brought : 

,        Held,  also,  that  the  case  did  not  come  within  Order  xiv. ;  for  that  as  the 
receiver  was  receiving  the  rents  with  liberty  to  retain  the  interest  out  of 
them,  there  was  no  liquidated  sum  for  which  the  writ  could  be  indorsed 
under  Order  iii.,  r.  6. 
The  order  for  payment  was,  therefore,  discharged. 

}n  the  26th  of  May,  1891,  Earl  Foulett  and  others,  as  mort- 
agees,  commenced  an  action.  Earl  Foulett  v.  Viscount  Hill  (1891 

(1)  31  Ch.  D.  51. 
Vol.  L  1893.  X  1 
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P.  1223),  in  which  they  claimed  payment  of  £34,612,  secured  by 
a  mortgage  executed  by  the  Defendant,  Viscount  Hill,  together 
with  interest,  an  account  of  what  was  due,  foreclosure  in  default 
of  payment,  a  receiver,  possession  of  the  mortgaged  premises, 
and  an  injunction  against  cutting  timber.  The  Plaintiffs  had 
advanced  the  money  as  trustees  of  a  settlement,  and  the  security 
had  turned  out  unsatisfactory.  On  the  15th  of  June,  1891,  an 
order  was  made  appointing  Vere  Somerset,  the  tenant  for  life 
under  the  settlement,  receiver,  with  special  directions  authorizing 
him  to  retain  the  arrears  of  interest  and  the  current  interest  out 
of  the  rents.  On  the  29th  of  January,  1892,  an  order  was  made 
in  Chambers  for  sale  of  the  mortgaged  property.  The  pleadings 
were  closed ;  but  at  the  time  of  the  proceedings  forming  the 
subject  of  the  present  report,  notice  of  trial  had  not  been  given. 
The  rents  proved  insufficient  to  keep  down  the  interest.  On  the 
22nd  of  February,  1892,  Vere  Somerset  and  his  children,  the 
cestuis  que  trust  under  the  settlement,  commenced  an  action  of 
Somerset  v.  Earl  Poulett,  against  the  trustees  to  make  them  per- 
sonally liable  for  improper  investment.  On  the  3rd  of  June, 
1892,  Mr.  Justice  Kehewieh  made  an  order  for  a  receiver  of  the 
principal  moneys  and  interest  payable  under  the  mortgage, 
with  liberty  to  the  receiver  to  apply  for  the  conduct  of  proceed- 
ings in  Poulett  v.  Hill  (1891  P.  1223).  On  the  13th  of  July, 
1892,  the  Court  of  Appeal,  on  the  trustees  undertaking  to  take 
such  proceedings  as  they  might  be  advised  were  necessary  and  f 
proper  to  recover  payment  from  Lord  Hill  of  the  arrears  of  I 
interest  when  ascertained,  discharged  this  order,  the  costs  of  the 
trustees  to  be  their  costs  in  any  event. 

The  trustees,  on  the  20th  of  fSeptember,  1892,  commenced 
the  present  action  against  the  mortgagor.  The  writ  was  specially 
indorsed  for  £1106  18s.  Sd.  This  sum  was  made  out  as  follows ; ' 
two  years'  interest  on  the  mortgage  from  the  24th  of  August. 
1890,  less  income  tax,  £2699  14s.  Sd.,  from  which  was  deducted 
£1592  16s.  dd.,  the  amount  of  rents  in  the  hands  of  the  receiver 
together  with  a  small  sum  of  purchase-money  received  from  sale 
of  a  portion  of  the  mortgage  property,  leaving  a  balance  o 
£1106  18s.  Sd. 

The  Plaintiffs  applied  in  Chambers  under  Order  xiv.  for  im 
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mediate  judgment  for  that  sum ;  and  the  Defendant  applied  to 
stay  the  action  as  vexatious.  The  applications  were  heard  to- 
gether, and  on  the  14th  of  November,  1892,  Mr.  Justice  Kehewich 
ordered  Lord  Bill  to  pay  the  £1106  18s.  3cZ.  The  Defendant 
moved  to  discharge  this  order;  and  on  the  2nd  of  December, 
1892,  Mr.  Justice  Kekewich  dismissed  the  motion  with  costs. 
The  Defendant  appealed. 

Warrington,  for  the  appeal : — 

I  contend  that  this  action  cannot  be  maintained. 

[LiNDLEY,  L.J. : — You  do  not  dispute  that  you  owe  the  money. 
Why  should  you  not  pay  it  ?] 

The  Defendant  ought  not  to  be  harassed  by  a  separate  pro- 
ceeding for  an  amount  included  in  what  is  to  be  recovered  in 
the  former  suit.  It  was  decided  by  Mr.  Justice  North  in  Farrer 
V.  Lac^f  Hartland  &  Co.  (1)  that  the  Plaintiff  in  a  foreclosure 
suit  is  entitled  to  an  order  for  personal  payment  of  what  is 
found  due  on  taking  the  account  of  principal  and  interest,  the 
interest  being  computed  to  the  date  of  the  certificate,  and  this 
was  affirmed  by  the  Court  of  Appeal  (2),  where  the  forms  of 
order  approved  by  the  Court  are  given.  What  the  Plaintiffs 
seek  to  recover  here  would  be  included  in  the  amount  for  which 
they  will  have  an  order  for  personal  payment  in  the  other  action, 
and  it  would  lead  to  great  oppression  if  a  plaintiff  was  allowed 
to  commence  a  second  action  for  the  purpose  of  obtaining 
speedier  payment  of  a  part  of  what  is  to  be  recovered  in  his 
original  action.  Moreover,  this  case  does  not  come  within 
Order  xiv. ;  for,  as  the  rents  are  being  received  on  behalf  of  the 
Plaintiffs,  and  ^are  to  be  applied  in  payment  of  interest  and 
arrears,  the  amount  due  is  a  fluctuating  sum,  and  not  a  liquidated 
sum  as  required  by  Order  iii.,  r.  6.  This  order,  therefore,  ought 
to  be  discharged. 

Carson,  for  the  trustees : — 

We  were  put  under  an  undertaking  in  Somerset  v.  Earl  Poulett 
to  take  such  proceedings  as  we  might  be  advised  were  necessary 
and  proper  to  recover  the  arrears  of  interest,  and  we  have  taken 
(1)  25  Ch.  D.  636.  {,2)  31  Cli.  D.  42. 
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C.  A.  the  only  course  which  appeared  to  be  open.    It  was  important  to 

1892  the  tenant  for  life  to  have  the  interest  paid,  and  the  rents  are 

eI^l  insufficient  to  pay  it.   The  proceedings  in  the  second  action  will 

PouLK'i'T  stayed  unless  they  are  vexatious — which,  under  the  cir- 

ViscoiiNT    cumstances  of  this  case,  they  clearly  are  not. 
Hill. 

' —  [Lopes,  L.J. : — What  answer  would  you  have  had  if  you  had 

been  met  by  the  old  plea  of  a  pending  action  ?] 

As  to  the  other  objections,  a  liquidated  sum  was  due  when  this 
action  was  commenced,  and,  as  the  rents  are  less  than  the 
interest,  the  amount  then  due  could  not  be  diminished  by  the 
receipt  of  rents.  This  is  a  mere  endeavour  on  the  part  of  the 
Defendant  to  delay  payment  of  what  is  justly  due. 


LiNDLEY,  L.J. : — 

In  this  case  the  learned  Judge  has  made  a  mistake  which  is 
attributable  to  a  wish  to  save  costs.  On  the  26th  of  May,  1891, 
the  Plaintiffs  commenced  against  the  Defendant  an  action  for 
foreclosure,  and  by  the  writ  they  claimed  not  only  foreclosure 
but  also,  as  the  practice  has  been  since  the  passing  of  the  Judi- 
cature Acts,  a  personal  order  for  payment.  Under  that  writ  an 
account  of  what  is  due  would  be  directed — an  account  which, 
being  taken  on  the  footing  on  which  such  accounts  were  always 
taken  in  Chancery,  would  include  interest  down  to  the  date  of 
the  certificate,  and  an  order  would  be  made  for  personal  payment 
of  the  amount  found  due.  Before  the  Judicature  Acts  a  personal 
order  for  payment  could  only  be  obtained  by  bringing  a  common 
law  action,  in  which  interest  could  only  be  recovered  down  to 
the  date  of  the  writ,  and  a  personal  order  for  payment  of  the 
subsequent  interest  could  only  be  obtained  by  a  fresh  action ; 
but  now  that  a  personal  order  can  be  obtained  for  payment  of 
what  is  found  due  on  taking  the  account,  such  second  action  is 
unnecessary.  In  Farrer  v.  Lacy,  Uartland  &  Co.  (1)  the  form  of 
judgment  is  given  which  was  settled  by  the  Court  of  Appeal 
Whether  this  particular  point  was  present  to  the  mind  of  the 
Court  is  not  quite  clear ;  but  a  general  form  was  settled  giving  a 
personal  order  for  payment  of  what  was  found  due  for  principal 

(I)  31  Ch.  D.  42,  51. 
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1  and  interest  on  taking  an  account,  so  that  the  necessity  for  a  sub- 
sequent action  for  interest  is  taken  away.    The  Plaintiffs  then 

I  could  in  the  first  action  have  obtained  a  personal  order  for  pay- 
ment of  all  that  was  due  to  them  for  principal  and  interest,  and 

'  the  present  action  is  unnecessary.  If  we  were  to  affirm  the  order 
under  appeal  our  decision  would  lead  to  bringing  improper  and 
vexatious  actions ;  and,  though  I  believe  that  the  attempt  to 
recover  in  the  present  action  was  well  meant,  it  was  a  mistake. 

I     I  am  further  of  opinion  that  this  is  not  a  case  for  the  applica- 

|j  tion  of  Order  xiv. ;  for,  having  regard  to  the  receipt  of  rents  by 
the  receiver,  the  amount  claimed  was  not  a  liquidated  sum  within 
the  meaning  of  Order  iii.,  rule  6.    The  order  must  be  discharged 

I  with  costs. 

Lopes,  L.J. : — 

A  fusion  of  law  and  equity  has  taken  place,  and,  according  to 
Farrer  v.  Lact/y  Hartland  &  Co,  (1),  it  is  clear  that  the  Plaintiffs 
can  obtain  in  the  first  action  everything  to  which  they  are 
entitled,  yet  they  bring  a  second  action.  This  second  action  is 
unnecessary.  Under  the  old  practice  a  plea  of  abatement  of  a 
pending  action  would  have  been  a  perfectly  good  plea  to  the 
present  action,  all  the  relief  sought  in  the  second  action  being 
covered  by  the  first.    The  order  must  be  discharged. 

Kay,L.J.:— 

I  am  of  the  same  opinion.  The  form  in  Farrer  v.  Lacy,  Hart- 
land  &  Co.  (2)  runs  thus :  "  The  Court  doth  order  and  adjudge 
that  the  following  account  be  taken — (1.)  An  account  of  what  is 
due  to  the  plaintiff  for  principal  and  interest  under  the  defen- 
dant's covenant  to  pay  contained  in  the  indenture  of  mortgage 

dated   .    And  it  is  ordered  that  the  plaintiff  do  recover 

against  the  defendant  the  amount  which  shall  be  certified  to  be 
due  to  him  on  taking  the  said  account,  and  also  so  much  of  his 
costs  of  this  action  as  would  have  been  incurred  if  it  had  been 
brought  for  payment  only,  such  costs  to  be  taxed  by  the  Taxing 
Master."  The  reason  is  obvious:  the  Court  now  having  juris- 
diction to  make  a  personal  order  for  payment,  wished  to  make 
(1)  31  Ch.  D.  42.  (2)  31  Ch.  D.  51. 
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the  different  parts  of  the  order  consistent  by  giving  the  same 
amount  of  principal  and  interest  under  the  covenant  as  would 
be  found  due  on  taking  the  account  for  ascertaining  what 
must  be  paid  to  avoid  foreclosure,  thus  making  it  unnecessary 
to  bring  a  second  action  for  arrears  of  interest  when  no  second 
action  is  wanted  to  obtain  foreclosure.  The  object  was  to  make 
successive  actions  unnecessary.  I  think  that  it  was  quite  within 
the  power  of  the  Court  to  adopt  this  form  of  order,  for  it  is  a 
mere  matter  of  procedure.  The  strong  ground  for  making  orders 
in  this  form  being  to  prevent  multiplicity  of  actions,  it  is  most 
improper,  after  a  foreclosure  action  has  been  commenced,  to 
bring  a  second  action  for  arrears  of  interest.  According  to  the 
old  practice,  the  plaintiff  could  have  brought  an  action  every 
half-year  for  payment  of  half  a  year's  interest ;  and  if  we  sanc- 
tioned the  order  now  under  appeal,  we  should  be  sanctioning  a 
revival  of  that  practice.  When  an  action  has  been  brought  by 
which  the  plaintiff  can  recover  everything  to  which  he  is  entitled, 
he  ought  not  to  bring  another.  ]\Ioreover,  this  second  action 
includes  some  interest  which  had  become  due  before  the  issue  of 
the  writ  in  the  first  action.  The  second  action  is  wrong  in  every 
way.  The  Plaintiffs,  too,  were  wrong  in  supposing  that  Order  xiv. 
could  be  resorted  to.  A  receiver  being  in  receipt  of  the  rents, 
the  writ  could  not,  under  Order  iii.,  rule  6,  be  properly  indorsed 
for  a  liquidated  sum.    The  order  will  be  discharged  with  costs. 


Solicitors :  Stihhard,  Gibson  &  Co.,  agents  for  Boidands  &  Co., 
Birmingham  ;  Hulherts  dt  Husseij, 

H.  C.  J. 
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In  re  PERKINS. 
PEEKINS  V,  BAGOT. 

[1892    P.  874.] 

Power — Exercise — Validity — Condition  attached — Fraud  on  Poiver. 

Under  the  will  of  her  father  a  testatrix  had  power  to  appoint  a  fund 
among  her  children  or  remoter  issue.  In  default  ®f  appointment  the  fund 
was  to  go  to  her  children  in  equal  shares  at  twenty-one  or  marriage.  She 
bad  two  sons  and  two  daughters.  By  her  will,  which  recited  the  power, 
and  stated  that  she  had  appointed  the  greater  part  of  the  fund  in  favour 
of  her  daughters,  and  that  the  only  part  remaining  unappointed  was  a 
sum  of  £713  Consols,  she,  in  exercise  of  the  power,  appointed  the  £713, 
and  all  other  the  trust  moneys  over  which  she  had  a  power  of  appointment 
under  her  father's  will,  to  her  sons  in  equal  shares,  on  condition  that 
they  should  give  up  all  claim  to  the  proceeds  of  the  sale  of  the  furniture 
in  a  house  formerly  occupied  by  her,  and  sign  a  release  to  her  executors  in 
respect  of  all  claims  to  any  portion  of  the  produce  of  the  sale  of  the  furni- 
ture within  three  months  after  her  death.  But,  in  the  event  of  their 
making  any  claim  to  the  furniture,  or  the  produce  of  the  sale  thereof,  or 
refusing,  neglecting,  or  declining  to  give  such  release  to  her  executors 
within  the  time  specified,  then  she  appointed  the  £713,  and  the  trust 
•funds  thereinbefore  appointed,  to  one  of  her  daughters  absolutely.  She 
bequeathed  the  residue  of  her  estate  to  a  person  who  was  not  an  object  of 
the  power.  Besides  the  £713,  there  was,  in  fact,  a  further  sum  of  £934, 
which  the  testatrix  had  not  previously  appointed.  The  furniture  to  which 
she  referred  had  been  bequeathed  by  her  deceased  husband  to  herself  for 
life,  with  remainder  to  her  sons  in  equal  shares.  Power  was  given  to  her 
to  sell  it ;  but,  if  she  did  so,  the  proceeds  of  sale  were  to  be  held  on  the 
same  trusts.  She  had  sold  the  furniture  for  about  £700,  and  had  received 
the  proceeds  of  sale,  so  that  her  sons  had  a  claim  against  her  estate  for 
those  proceeds. 

There  was  no  evidence  that  the  appointment  was  made  in  pursuance  of 
any  bargain  between  the  testatrix  and  her  sons,  or  that  the  sons  knew 
of  the  appointment  before  her  death  : — 

Held,  that  the  appointment  could  not  be  severed  from  the  condition  ;  that 
it  was  made  for  the  purpose  of  increasing  the  estate  of  the  testatrix  for  the 
benefit  of  the  residuary  legatee  by  the  amount  of  the  claim  which  her 
sons  had  against  her  ;  that  it  would  not  have  been  made  but  for  this ;  and 
that,  consequently,  the  appointment  was  void  in  toto  as  a  fraud  on  the 
power. 

Originating  summons  by  the  trustees  of  the  win  of 

Hennj  PerJcins,  who  died  on  the  15th  of  April,  1855,  asking  for 
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the  determination  by  the  Court  of  {inter  alia)  the  following 
question  arising  in  the  administration  of  the  testator's  estate, 
viz.,  whether  an  appointment  contained  in  the  will  of  the  tes- 
tator's daughter,  Matilda  Bagot,  of  a  sum  of  £713  10s.  l()d.  Consols 
(over  which  she  had  a  power  of  appointment  under  her  father's 
will),  in  trust  for  her  two  sons,  Ponsonby  Bagot  and  Villiers  Spencer 
Bagot,  on  a  condition  in  her  will  mentioned,  was  a  valid  and 
effectual  appointment,  and,  if  it  was  valid,  whether  it  was  subject 
to  or  freed  and  discharged  from  the  condition. 

By  the  will  of  Henry  Perkins,  dated  the  6th  of  December, 
1851,  his  trustees  were  directed  after  the  death  of  Mrs.  Bagot 
to  stand  possessed  of  one  equal  third  part  of  certain  trust 
moneys,  stocks,  funds,  and  securities  therein  mentioned,  and  the- 
annual  income  thereof,  in  trust  for  all  and  every  or  such  one  or 
more  exclusively  of  the  others  or  other  of  the  children  or  more- 
remote  issue  of  Mrs.  Bagot  (such  more  remote  issue  to  be  born  in 
her  lifetime),  and  with  such  provisions  for  their  respective  main- 
tenance, education,  and  advancement,  at  such  age,  day,  or  time, 
or  respective  ages,  days,  or  times,  not  exceeding  the  period  of 
twenty-one  years  from  her  death,  and,  if  more  than  one,  in  such 
parts,  shares,  and  proportions,  and  with  or  subject  to  such  annual 
sums  of  money  and  limitations  and  conditions  for  the  benefit  of 
or  relating  to  the  said  children  or  issue  or  some  or  one  of  them, 
and  generally  in  such  manner  as  Mrs.  Bagot,  whether  covert  or 
sole,  should  by  deed  or  will  as  therein  mentioned,  at  any  time 
or  times  direct  or  appoint.  And  in  default  of  and  until  such 
direction  or  appointment,  and  so  far  as  no  such  direction  or  ap- 
pointment should  extend,  in  trust  for  all  and  every  the  children 
or  child  of  Mrs.  Bagot  who  (whether  in  her  lifetime  or  after  her 
decease),  being  a  son  or  sons  should  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters  should  attain  that 
age,  or  marry  under  that  age,  which  should  first  happen,  and, 
if  more  than  one,  in  equal  shares,  and  if  there  should  be  but  one 
such  child,  the  whole  to  be  in  trust  for  that  one  child. 

The  will  of  Mrs.  Bagot  (then  a  widow),  dated  the  5th  of  March, 
1881,  contained  a  recital  of  the  power  of  appointment,  and  a 
further  recital  that  she  had  appointed  the  greater  part  of  the 
trust  fund  in  favour  of  her  two  daughters,  Mrs.  Bernal,  since 
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deceased,  and  Mrs.  Pafon,  respectively,  and  that  the  only  part  NORTH,  J. 
of  the  fund  then  remaining  unappointed  consisted  of  a  sum  1892 
of  £713  10s.  lOd.  Consols.  The  testatrix  then,  in  pursuance 
and  exercise  of  the  power  to  her  given  by  the  said  will  of  her 
father,  and  of  all  other  powers  and  authorities  enabling  her 
in  that  behalf,  did  thereby  "  direct  or  appoint  that  the  said 
sum  of  £713  10s.  lOd.  Consols,  being  the  unappointed  share 
of  the  trust  funds  over  which  I  have  a  power  of  appointment 
as  aforesaid,  and  all  other  the  trust  moneys,  stocks,  funds, 
and  securities  hereinbefore  mentioned  or  referred  to,  and  over 
which  I  have  a  power  of  appointment  under  the  will  of  my  said 
father  as  aforesaid,  and  which  have  not  been  appointed  by  me  as 
aforesaid,  shall  from  and  after  my  decease  be  held  by  the 
trustees  or  trustee  for  the  time  being  of  the  said  will  of  my 
I  said  father,  upon  trust  for  my  sons  Fonsonby  Bagot  and  VilUers 
Spencer  Bagot  in  equal  shares  share  and  share  alike,  on  condition 
that  they  give  up  all  claim  to  the  proceeds  of  the  sale  of  the 
effects  in  the  house  at  Dover  formerly  occupied  by  me,  and  sign 
a  release  to  my  executors  in  respect  of  all  claims  to  any  portion 
of  the  produce  of  the  sale  of  the  said  furniture  within  three 
calendar  months  after  my  decease.  But,  in  the  event  of  their 
making  any  claim  to  the  said  furniture  or  the  produce  of  the 
sale  thereof,  or  refusing,  neglecting,  or  declining  to  give  such 
release  to  my  executors  as  aforesaid,  within  the  time  specified, 
then  I  direct  and  appoint  that  the  said  last-mentioned  sum, 
and  the  trust  funds  hereinbefore  appointed  or  intended  so  to 
be,  shall  be  held  "  in  trust  for  Mrs.  Baton  absolutely. 

The  testatrix  also  bequeathed  a  moiety  of  a  third  part  of  a  sum 
of  £100,000,  to  which  third  part  she  was  entitled  for  her  separate 
juse  under  the  will  of  her  brother,  to  Charles  Edivard  Ormerod, 
labsolutely  for  his  own  use  and  benefit.  She  also  bequeathed 
to  him  all  the  residue  of  her  estate  absolutely  for  his  own  use 
nd  benefit. 

Ormerod  was  not  an  object  of  the  power  of  appointment.  He 
as  bailiff  to  the  testatrix.     The  furniture  referred  to  in  the 
kvill  had,  by  the  will  of  the  husband  of  the  testatrix,  been  be- 
[ueathed  to  her  for  her  life,  with  remainder  to  her  two  sons  in 
qnal  shares.    Power  was  given  to  her  to  sell  the  furniture,  but, 
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NORTH,  J.  if  she  did  so,  the  proceeds  of  sale  were  to  be  held  on  the  same 
trusts  as  the  furniture.  Mrs.  Bagot  in  her  lifetime  had  sold  the 
furniture,  and  had  received  the  proceeds  of  sale,  amounting  to 
about  £700 ;  and,  therefore,  her  sons  had  at  the  time  of  her 
death  a  claim  against  her  estate  for  that  £700. 

Though  the  testatrix  stated  in  her  will  that  £713  10s.  lOd. 
Consols  was  the  only  part  of  the  trust  fund  remaining  unap- 
pointed,  there  was,  in  fact,  a  further  sum  of  £934  remaining 
unappointed.  The  testatrix  died  on  the  4th  of  July,  1889. 
Her  only  children  were  the  two  sons  and  the  two  daughters 
named  in  her  will.  The  sons  both  survived  her.  Mrs.  Bernal 
died  on  the  21st  of  April,  1877,  and  Mrs.  Pafon  died  on  the 
11th  October,  1888.  A  settlement  was  made  on  the  marriage  of 
Mrs.  Faton,  which  contained  a  covenant  to  settle  after-acquired 
property.  Ho  settlement  was  made  on  the  marriage  of  Mrs. 
Bernal. 

The  Defendants  to  the  summons  were  the  two  sons  of  the 
testatrix ;  the  trustees  of  Mrs.  Baton's  settlement ;  Mr.  Bernal, 
as  representing  the  estate  of  his  deceased  wife ;  and  Colonel 
Baton,  as  representing  the  estate  of  his  deceased  wife. 

CoUman,  for  the  Plaintiffs,  stated  the  facts. 
J.  W.  ClarJc,  for  the  two  sons  : — 

The  appointment  to  the  sons  is  good,  but  the  condition  is  void, 
and  they  take  the  fund  free  from  the  condition.  The  condition 
can  be  severed  from  the  appointment :  Alexander  v.  Alex- 
ander (1)  ;  Sadler  v.  Pratt  (2)  ;  Watt  v.  CreyTce  (3).  This  is  not 
like  Hay  v.  WatMns  (4),  in  which  the  condition  was  not  severable 
It  is  not  suggested  that  there  was  any  bargain  between  the  testa- 
trix and  the  sons,  or  that  they  knew  what  she  intended  to  do. 


Bramley,  for  the  trustees  of  Mrs.  Baton's  settlement : — 

The  appointment  is  void  altogether ;  it  is  a  fraud  on  th 
power.  It  was  not  made  for  the  purpose  of  benefiting  the  sous 
but  in  order  that  the  proceeds  of  the  sale  of  the  furniture  migh 


(1)  2  Yes.  Sen.  640. 

(2)  5  Sim.  632. 


(3)  3  Sm.  &  Gifif.  362. 

(4)  3  D.  &  War.  339. 
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go  to  the  residuary  legatee.  It  would  not  have  been  made  at  all 
but  for  the  condition.  The  material  question  is,  what  was  the 
motive  for  making  the  appointment :  Duke  of  Portland  v.  Top- 
ham  (1).  Sadler  v.  Pratt  (2),  amounts  only  to  a  dictum,  for  the 
children  of  the  first  marriage  took  just  in  the  same  way  as  they 
would  have  taken  in  default  of  appointment. 

Sebastian  for  the  Defendant  Bernal : — 

Scroggs  v.  Scroggs  (3),  and  Baubeny  v.  CocTchurn  (4),  are  autho- 
rities shewing  that  the  appointment  is  void  in  toto.  The  sons 
cannot  accept  the  gift  without  entering  into  a  bargain  to  fulfil 
the  condition,  and  that  would  be  a  fraud  on  the  power. 

[KoETH,  J. : — That  is  quite  a  different  thing  from  an  ante- 
cedent bargain,  and  it  is  admitted  there  v/as  no  antecedent 
bargain.] 

In  re  Marsden's  Trust  (5)  shews  that  the  ignorance  of  the 
appointee  is  immaterial.  The  power  has  been  exercised  merely 
for  the  purpose  of  benefiting  a  stranger :  Whelan  v.  Palmer  (6). 

Clark,  in  reply,  referred  to  In  re  Crawshay  (7) ;  Boach  v. 
Trood{8), 

NoKTH,  J.  (after  reading  so  much  of  the  clause  in  the  will  by 
which  the  testatrix  exercised  the  power  of  appointment  as  pre- 
ceded the  condition,  continued)  : — 

It  happens  that,  besides  the  sum  of  Consols,  which  the  testatrix 
states  was  the  only  part  of  the  trust  fund  then  remaining  un- 
appointed,  there  was  a  further  sum  of  £934  which  had  not  been 
appointed,  and  the  words  of  the  will  are  sufficient  to  carry 
that  £934.  But  the  fact  remains  that  the  testatrix  thought  that 
she  was  disposing  of  that  sum  of  £713  10s.  10^^.  Consols  alone. 
If  the  clause  had  stopped  at  the  point  down  to  which  I  have 
read  there  could  be  no  question  that  the  appointment  to  the 
sons  would  be  perfectly  good.    But  then  follow  words  which 


(1)  11  H.  L.  C.  32. 

(2)  5  Sim.  632. 

(3)  1  Amb.  272. 

(4)  1  Mer.  626. 


(5)  4  Drew.  594. 

(6)  39  Ch.  D.  648. 

(7)  43  Ch.  D.  615. 

(8)  3  Ch.  D.  429. 
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impose  a  condition  on  the  sons.    [His  Lordship  then  read  the 
condition  and  the  gift  of  the  residue  to  Ormerod,  and  stated 
the  facts  as  to  the  furniture,  and  continued:—]    The  result  is 
that  the  sons  had  a  claim  against  their  mother's  estate  for  i 
the  proceeds  of  sale  of  the  furniture,  which  were  almost  equal  1 
in  amount  to  the  sum  of  Consols  which  she  appointed  by  her  j 
will.    The  effect  of  the  will  as  it  stands  is,  that  the  testatrix  had  ! 
given  the  sum  of  Consols  to  her  two  sons  upon  the  express  terms  | 
that  they  should  give  up  the  claim  for  a  sum  of  nearly  equal  • 
amount  which  they  had  against  her  estate.    The  result  was  that  i 
her  residuary  estate  would  be  increased  by  that  amount.    In  j 
other  words,  the  purpose  of  the  appointment  was  to  enlarge  j 
her  residuary  estate  by  releasing  it  from  a  claim  of  equal  , 
amount  which  her  sons  had  against  it.    It  appears  to  me  im-  j 
possible  to  say  that  in  such  circumstances  the  appointment  to  I 
the  sons  is  good,  while  the  condition  attached  to  it  is  void.    I  j 
cannot  in  any  way  sever  the  condition  from  the  appointment.  | 
The  real  object  of  the  testatrix,  in  making  the  appointment,  j 
was  to  give  a  sum  of  equal  amount  to  a  person  who  was  not 
an  object  of  the  power.    This  was  an  abuse  of  the  power — what  i 
is  called  a  fraud  upon  the  power.    I  do  not  mean  to  suggest  \ 
that  the  testatrix  had  any  fraudulent  intention,  but  she  was  \ 
exercising  the  power  in  a  manner  which  was  not  authorized  by  j 
its  terms.    I  think  the  case  of  Alexander  v.  Alexander  (1)  shews ' 
that  the  present  appointment  is  void.    In  that  case  a  mother 
had  power  to  appoint  by  will  a  sum  of  £6000  among  herj 
children.    There  being  five  children  living  she  made  her  will,  | 
in  which  she  recited  the  power,  and  in  pursuance  thereof  shej 
gave  to  her  daughter  Anne  £100,  and  she  gave  to  her  daughter 
Mary  and  her  son  James  each  one-fourth  part  of  the  remainder,  | 
and  to  them  also  the  other  two-fourth  parts ;  but,  as  to  one  of  | 
the  latter  fourth  parts,  upon  trust  to  pay  the  income,  during; 
the  life  of  their  sister  Catherine,  to  such  person  or  persons  as  she 
should  from  time  to  time  direct,  and  in  default  of  such  direction | 
to  herself,  and  upon  trust  at  her  decease  to  pay  the  principal : 
of  such  fourth  part  to  such  child  or  children,  if  any,  as  she 
should  have  living  at  her  decease,  as  she  should  appoint,  anC| 

(1)  2  Yes.  Sen.  640. 
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Ifor  default  of  such  appointment  to  her  children.    In  default  of  NORTH,  J 
such  children,  then  the  principal  of  that  fourth  part,  if  she  1892 
isurvived  her  husband,  to  be  paid  to  her ;  but,  if  she  should  die 
jin  his  life,  the  principal  at  her  death  to  go  to  James  and 
Mary,  yet  for  their  own  respective  benefit  only  as  to  one-third 
part  thereof  to  each  of  them  ;  and  as  to  the  other  third  part 
thereof,  and  also  as  to  the  other  of  the  two  remaining  fourth 
parts,  upon  trust  to  pay  and  apply  the  principal  and  interest 
jthereof,  or  any  part  of  either  from  time  to  time,  in  such  manner 
jas  Mary  and  James  should  in  their  discretion  think  most 
[beneficial  for  the  personal  support  and  maintenance  of  their 
Ibrother  Francis  and  his  wife  and  children.     It  was  held  that 
[the  exercise  of  the  power,  so  far  as  it  concerned  other  persons 
man  the  children  of  the  testatrix,  was  void  and  of  no  effect.  The 
'material  passage  in  the  judgment  is  this.    Sir  Thos.  Clarhe,  M.K., 
;5aid  (1) :  "  The  execution  of  a  power  may  be  good  and  bad  in 
ipart :  but  the  consequence  of  this  will  be  various,  as  the  circum- 
stances of  the  cases  are.     As  suppose  a  power  to  a  man  to 
t,ppoint  £1000  among  his  children ;  he  appoints  £100  among 
he  children,  and  £200  among  others  who  are  strangers :  the 
ippointment  of  the  £900  will  be  so  absolutely  void,  as  that  it 
/fill  not  be  prevented  from  going  over,  if  limited  over  for  want 
)f  appointment,  as  if  he  had  made  none  ;  and  something  of  this 
las  happened  in  this  case,  or  may  happen  as  to  Catherine,  On 
he  other  hand,  if  the  father  gives  the  whole  £1000  to  his 
ihildren,  and  annexes  a  condition,  that  they  shall  release  a  debt 
)wing  to  them,  or  pay  money  over,  the  appointment  of  £1000 
vould  be  absolute  ;  and  the  condition  would  be  only  void  :  and 
he  boundaries  between  the  excess  and  proper  execution  are 
)recise  and  apparent.    The  ground  and  principle  of  all  this  is, 
hat  where  there  is  a  complete  execution  of  a  power,  and  some- 
hing  ex  ahundanti  added,  which  is  improper,  there  the  execution 
hall  be  good,  and  only  the  excess  void:   but  where  not  a 
omplete  execution  of  a  power,  where  the  boundaries  between 
he  excess  and  execution  are  not  distinguishable,  it  will  be 
ad."    He  then  gives  some  illustrations  which  I  need  not  read, 
nd  he  adds :  "  If  the  Court  can  see  the  boundaries,  it  will  be 
(1)  2  Yes.  Sen.  644. 
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good  for  the  execution  of  the  power,  and  void  as  to  the  excess." 
Applying  these  observations  to  the  present  case,  I  do  not  see 
how  I  can  draw  any  distinction  between  the  exercise  of  the 
power  and  the  excess.  There  is  not  a  complete  exercise  of  the 
power  with  something  ex  dbundanti  added,  but  there  is  an  abso- 
lute condition  annexed.  It  is  quite  clear  to  me  that  the  power 
would  not  have  been  exercised  at  all  except  for  the  purpose  of 
increasing  the  estate  of  the  testatrix  for  the  benefit  of  a  person 
who  was  not  an  object  of  the  power. 

Two  other  cases  were  relied  on  in  support  of  the  validity  of 
the  appointment,  but  they  seem  to  me  quite  distinguishable. 
The  first  is  Sadler  v.  Fratt  (1).    In  that  case  a  lady,  having 
four  children  by  her  first  husband,  and  three  by  her  second, 
and  having  power  to  appoint  a  fund  among  the  former  only, 
appointed  it  amongst  all  her  children  equally,  and  directed 
that  they  should  receive  their  respective  shares  at  the  age  of 
twenty-five.    And  she  directed  that,  in  case  any  one  of  her 
children  by  her  first  husband  should  object  or  refuse  to  share 
the  trust  property  with  her  children  by  her  second  husband,  the 
child  so  refusing  should  not  have  any  part  of  the  trust  pro- 
perty, and  in  case  all  her  children  by  her  first  husband  should 
refuse,  then  she  bequeathed  the  whole  of  the  trust  property  to 
her  youngest  child  by  her  first  husband,  except  £1500,  which 
she  bequeathed  to  a  daughter  by  her  first  husband.  Yice- 
Chancellor  Shadwell  held  that  the  appointment  was  not  wholly 
void,  but  that  the  children  of  the  first  marriage  took  thereunder ; 
each  one-seventh  of  the  fund,  and  that  the  other  three-sevenths  I 
went  to  them  as  in  default  of  appointment  and  that  the  direc- , 
tion  for  payment  at  twenty-five  was  ex  dbundanti ^  and  might  be 
rejected.    But  the  appointment  was  made  to  all  the  seven  | 
children,  and  there  was  not  the  slightest  reason  for  saying  that  j 
the  gift  to  the  four  children  of  the  first  marriage  was  not  good.! 
There  was  an  attempt  to  secure  to  the  three  children  of  the 
second  marriage  the  three-sevenths  which  the  testatrix  had  not 
appointed  to  the  children  of  the  first  marriage.    There  was  no; 
interference  with  the  appointment  of  the  four-sevenths  to  children 
of  the  first  marriage,  except  to  the  extent  of  making  tha 

(1)  5  Sim.  632. 
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appointment  void  in  case  they  should  refuse  to  share  the  property  NORTH,  j. 

I  with  the  children  of  the  second  marriage.  It  was  only  an  attempt 
ex  post  facto  to  make  the  former  appointment  void.  The  three- 
sevenths  were  really  left  unappointed.  The  gift  over  in  the 
event  of  all  the  children  of  the  first  marriage  refusing  to  share 
with  those  of  the  second  marriage  could  not  take  effect,  because 
twp  of  those  four  children  were  infants. 

The  other  case,  Watt  v.  CreyTce  (1),  bears  some  resemblance  to 
the  present  case.  In  that  case  a  testator,  having  a  power  of 
appointing  a  trust  fund  among  his  children,  appointed  parts  of 
it  to  certain  of  his  children,  and  he  appointed  the  residue 

I  thereof  to  one  child,  and  he  directed  that  every  child  or  grand- 
child who  should  become  entitled  to  such  residue  should  effectu- 
ally settle  the  same  upon  the  same  trusts  as  he  had  declared  of 
his  own  residuary  estate,  these  being  trusts  for  investment  in 
freehold  estates,  to  be  settled  to  uses  in  strict  settlement.  It 
was  held  by  Vice- Chancellor  Stuart  that  the  appointment  was 
valid,  but  that  the  condition  was  void.  A  clear  distinction 
could  be  drawn  between  the  appointment  and  the  subsequent 
direction  to  settle.  Vice-Chancellor  Stuart  said  (2) :  "  Cases 
may  occur  in  which  the  appointment  may  be  so  vitiated,  by 
circumstances  of  fraud,  or  an  underhand  bargain,  or  an  under- 
hand undertaking,  that  the  Court  will  treat  those  circumstances 
as  vitiating  the  whole  appointment.  But,  in  the  present  case, 
the  condition  is  honest  and  hona  fide''  In  the  present  case  it 
was  attempted  to  argue  that  some  bargain  between  the  testatrix 
and  the  appointees  ought  to  be  inferred ;  I  can  see  no  evidence 
of  anything  of  the  kind.  But  in  my  opinion  the  testatrix  made 
the  appointment  for  the  purpose  of  increasing  the  amount  of  her 
own  personal  estate  for  the  benefit  of  her  residuary  legatee,  and 
on  this  ground  I  hold  that  the  appointment  is  void  in  toto,  and 
that  the  fund  goes  as  in  default  of  appointment. 

Solicitors  :  Marson  &  Son  ;  Dunster  &  Chapman, 
!         (1)  3  Sm.  &  Giflf.  362.  (2)  3  Sm.  &  Giff.  368. 
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[1889    G.    586.]  | 

Tenant  for  Life — Income — -Mortgage — Colliery  in  Possession.         *  j 

A  testator  gave  his  residue  to  trustees  to  convert  (with  power  to  post- 
pone conversion)  and  to  pay  the  income  to  tenants  for  life.    Part  of  the  j 
testator's  estate  at  his  death  consisted  of  a  mortgage  debt  secured  on  a  I 
colliery  in  his  possession  ;  interest  was  in  arrear.     After  the  testator's  j 
death  his  trustees  foreclosed.    Proceeds  of  working  the  colliery  come  to  , 
the  hands  of  a  receiver  in  the  foreclosure  action  were  transferred  to  the  | 
credit  of  an  action  to  administer  the  testator's  estate  : —  I 
Held,  that  the  funds  in  Court  were  apportionable  between  capital  and  j 
income,  on  the  principle  that  so  much  as  would,  if  invested  at  the  testator's 
death  at  4  per  cent,  with  annual  rests,  have  amounted  to  the  sum  trans- 
ferred at  the  date  of  transfer  should  be  treated  as  capital  and  the  rest  as 
income. 

This  was  a  summons  in  an  action  for  the  administration  of  the  • 
estate  of  William  Godden^  who  died  in  1887,  having  made  a  will,  | 
dated  October,  1885,  by  which  he  gave  his  real  and  personal  j 
estate,  not  otherwise  disposed  of,  to  the  executors  and  trustees  of  } 
his  will,  in  trust  for  sale  and  conversion  into  money,  and  after  j 
payment  of  funeral  and  testamentary  expenses,  debts,  and  lega-  j 
cies  thereout,  he  directed  his  trustees  to  hold  the  residue  as  his  j 
residuary  estate.    After  certain  provisions  for  his  wife  and  sons,  ■ 
he  directed  that,  as  to  so  much  of  his  residuary  estate  as  should  j 
not  be  required  for  the  purposes  aforesaid,  his  trustees  should  | 
divide  the  same  into  as  many  equal  shares  as  the  number  of  his  , 
daughters — Mary  Ann  Hoar  Moyle,  the  wife  of  Hamlyn  Moyle;  , 
Kate  Moyle,  the  wife  of  Alfred  Moyle ;  Bosetta  Jane  Walker,  the  j 
wife  of  George  Walker ;  Lilian  Alice  Annie  Godden  ;  and  Edith  i 
Monica  Godden — who  either  died  in  his  lifetime  leaving  a  child  j 
or  children  living  at  his  death,  or  who  survived  him,  and  one  - 
such  share  should  be  allotted  in  respect  of  each  such  daughter,  j 
He  directed  that  the  share  so  to  be  allotted  in  respect  of  each  j 
such  daughter  who  should  survive  him  should  be  held  in  trust 
to  pay  the  income  thereof  to  such  daughter  for  life,  without  j 
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DOwer  of  anticipation,  and  after  her  death  on  the  trusts  therein  NORTH,  J. ; 
aentioned.  The  will  contained  the  following  provision :  "  My 
rustees  or  trustee  may  postpone  during  such  period  as  they  or 
LB  may  deem  expedient  the  sale,  collection,  and  conversion  of 
11  or  any  part  of  my  real  and  personal  estate,  including  any 
sasehold  hereditaments,  or  other  property  of  a  perishable  or 
erminable  nature,  or  any  policy  of  assurance  or  reversionary 
aterest,  or  shares  in  any  mining  or  other  company,  or  adventure, 
|r  partnership  business,  and  the  income  to  arise  from  such  part 
f  my  real  and  personal  estate  as  shall  for  the  time  being  remain 
nconverted  shall  be  applied  and  dealt  with  in  manner  herein- 
efore  directed  with  regard  to  the  income  of  the  moneys  produced 
y  such  sale,  collection,  and  conversion,  and  the  income  of  my 
state  shall  be  treated  as  income  as  from  my  death,  and  my 
ustees  or  trustee  may  from  time  to  time  demise  or  lease  any 
reditaments  forming  part  of  my  estate,  or  the  mines  or  minerals 
ereunder,  except  surrenders  of  leases,  and  generally  deal 
lerewith,  with  all  the  powers  of  a  tenant  for  life  under  the 
fttled  Land  Act,  1882,  or  any  statutory  modification  thereof,  and 
L  all  respects  as  they  or  he  shall  think  fit,,  and  generally  may 
ianage  the  same  as  if  they  or  he  were  acting  on  their  or  his 
fin  account." 

The  testator's  five  daughters  mentioned  in  his  will  were  all 
arried,  and  had  issue.  A  part  of  the  testator's  personal  estate 
msisted  of  a  mortgage  debt,  secured  on  Aran  Hill  Collierij, 
lamorganshire.  The  testator  entered  into  possession  in  June, 
B85,  before  the  date  of  his  will,  and  remained  in  possession  and 
orked  the  colliery  till  his  death.  A  large  amount  of  interest 
as  then  in  arrear.  Shortly  after  the  testator's  death,  his  trus- 
es  commenced  an  action  to  foreclose  the  colliery.    A  receiver 

the  colliery  was  appointed  in  the  foreclosure  action.  Under 
ders  of  the  Court  made  in  a  former  administration  action,  part 

the  testator's  income-producing  property  was  applied  in  the 
^penses  of  working  the  colliery.  The  receiver  from  time  to 
me  paid  into  Court,  to  the  credit  of  the  foreclosure  action,  sums 
ceived  in  respect  of  the  working  of  the  colliery.  An  order  was 
ade  in  that  action  for  foreclosure  absolute  in  December,  1891. 
|he  sums  standing  to  the  credit  of  the  foreclosure  action  were 
Vol.  I.  1893.  Y  1 
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NORTH,  J.  transferred  to  the  credit  of  this  action  in  January,  1892.  There 
1892      was  now  in  Court  to  the  credit  of  this  action  a  sum  of  £5689  14s. 
New  Consols,  representing  the  sums  paid  into  Court  by  the  re- 
GoDDEN.    ceiver  in  respect  of  the  working  of  the  colliery  previously  to  the 
date  of  foreclosure,  and  interest. 

This  was  a  summons  taken  out  by  the  Plaintiffs,  one  of  the 
testator's  daughters  and  her  husband,  asking  for  distribution  of 
the  sum  in  Court  among  the  testator's  five  daughters  as  tenants 
for  life. 

By  consent  of  all  parties  the  summons  was  treated  as  a  sum- 
mons for  directions  as  to  how  the  sum  in  Court  ought  to  be 
appropriated. 

S.  Hall,  Q.C.,  and  Stock,  for  the  Plaintiffs,  and  Badcock,  Vernon 
It.  Smith,  and  Willis  Bund,  for  other  tenants  for  life : — 

The  proceeds  of  the  mine  was  income  of  the  testator's  estate, 
to  which  the  tenants  for  life  were  entitled. 

If  in  an  ordinary  case  a  tenant  for  life  would  not  be  entitled 
to  the  whole  of  such  income,  in  this  will  there  is  a  clause  em- 
powering the  trustees  to  postpone  conversion  of  wasting  or  other 
property,  and  expressly  declaring  that  profits  and  incomings  are 
to  be  treated  as  ordinary  income  ;  that  clause,  we  submit,  gives 
the  tenants  for  life  the  proceeds  of  the  coal-mine. 

Methold  and  Clydesdale,  for  persons  entitled  in  remainder : — 

The  principle  on  which  the  moneys  coming  into  a  trust  estate 
out  of  property  subject  to  mortgage  to  the  estate  in  arrear,  has 
been  settled  by  a  series  of  authorities.  The  incomings,  whether 
in  the  nature  of  income  of  the  mortgaged  property,  or  the  pro- 
ceeds of  part  of  the  property  in  the  nature  of  capital,  are  to  be 
apportioned  between  income  and  capital  of  the  trust  estate  by 
finding  what  sum  must  be  accumulated  at  4  per  cent,  interest 
at  the  time  of  the  creation  of  the  trust  (the  testator's  death  in 
this  case),  to  produce  the  sum  received  at  the  time  of  receipt. 
The  sum  so  found  is  treated  as  capital,  the  balance  as  income  :  In 
re  Foster  (1);  In  re  AnchetilVs  Estate  (2) ;  Cox  v.  Cox  (3)  ;  In  re 

(1)  45  Ch.  D.  629.  (2)  27  L.  R.  Jr.  331. 

(3)  Law  Rep.  8  Eq.  343. 
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8.  Hall,  in  reply  :—  j.^^ 
The  cases  cited  do  not  apply,  because  they  relate  to  cases 
where  there  was  a  deficiency  as  to  the  debt  and  interest,  and 
were  cases,  therefore,  in  which  it  had  to  be  ascertained  in  what 
proportion  a  loss  was  to  be  borne;  while  in  this  case  it  may 
turn  out 'that  the  whole  of  the  principal  will  be  recovered ;  that 
being  so,  the  tenants  for  life  are  entitled  to  be  paid  what  is  the 
actual  income  of  the  property. 

I  North,  J. : — 

I  I  do  not  see  my  way  at  all  to  dividing  this  fund  at  present, 
i  because  I  am  not,  upon  this  summons,  administering  the  estate ; 
I  but  as  the  parties  have  taken  the  view  that  all  other  questions  of 
income  are  adjusted  excepting  with  respect  to  the  share,  what- 
ever it  may  be,  of  the  tenants  for  life  in  this  fund,  I  am  prepared 
to  deal  with  this  as  if  it  were  a  separate  fund,  and  make  a  proper 
order  for  division  of  it  on  the  footing  that  everything  else  is 
already  adjusted. 

The  application  is  by  the  tenants  for  life  to  have  the  whole 
fund.  That  is  what  they  ask,  and  nothing  else.  That  seems  out 
of  the  question.  The  facts  are  these  : — The  testator,  before  the 
date  of  his  will,  became  mortgagee  in  possession  of  a  certain 
mining  property.  The  mortgage  had  been  made  some  time 
before,  but  he  did  not  enter  into  possession  till  some  months 
before  the  date  of  his  will ;  he  remained  in  possession  till  his 
death,  and  for  some  time  after  his  death  his  trustees  remained  in 
possession  until  a  date  was  reached,  when  they  absolutely  fore- 
closed the  mortgagor,  and  from  that  time  forward  the  property 
became  part  of  the  testator's  estate,  as  distinguished  from  what 
had  been  part  of  his  estate  before,  namely,  the  debt  due  from  the 
mortgagor  to  the  mortgagee.    The  security,  the  mine  itself, 

(1)  24  Ch.  D.  643.  (2)  26  Ch.  D.  672. 

(3)  Law  Rep.  20  Eq.  456. 
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NORTH,  J.  belonged  to  the  testator's  estate  in  this  sense,  that  the  trustees 
1892       of  the  estate  had  a  charge  upon  it  by  way  of  security,  but  that 
2v^g      did  not  make  the  mine  itself  part  of  the  testator's  estate. 
GoDDEN.        rpj^g  question  arises  as  to  money  received  by  the  receiver 
Teague     ^q^jj      i]^Q  time  of  absolute  foreclosure,  and  does  not  include 
any  money  received  by  him  in  respect  of  proceeds  or  profits  of 
working  after  that  date  of  absolute  foreclosure.    There  is  also 
some  accumulation  of  interest  on  the  sums  paid  in.    The  ques- 
tion is  in  what  way  these  must  be  applied.    The  interest  is  to 
some  extent  in  arrear,  but  the  tenants  for  life  say  that  under  a 
clause  in  the  testator's  will  they  are  entitled  to  have  the  whole 
of  the  profits  arising  from  the  working  of  the  mine  as  part  of" 
the  income  of  the  testator's  estate.    In  my  opinion  it  is  not  so 
at  all.    [His  Lordship  read  the  clause  of  the  will  above  set  out,, 
and  proceeded  : — ] 

The  debt  due  on  the  mortgage  security  did  not  produce  any 
income,  and  they  cannot  therefore  under  that  clause  be  entitled 
to  anything  in  the  shape  of  income.  But,  inasmuch  as  they  are 
tenants  for  life  of  the  testator's  estate,  and  what  was  due  on  the 
mortgage  forms  part  of  the  testator's  estate,  they  are  entitled  to 
have  some  allowance  in  respect  of  interest  at  4  per  cent,  on  the 
calculated  amount  of  what  the  testator's  property  is.  I  think, 
therefore,  this  clause  does  not  help  them  in  the  least ;  but  there 
being  this  estate,  which  is  realisable  by  the  testator's  executors, 
they  are  entitled  to  have  the  income  upon  it.  First  of  all, 
though  it  really  is  last  of  all  in  point  of  date,  there  have  been 
certain  sums  in  Court  arising  from  income  of  the  fund  invested. 
It  seems  to  me  that  those  sums  belong  to  the  tenants  for  life. 
As  to  the  rest  of  the  fund,  it  must  be  divided  between  the 
persons  who  are  creditors  in  respect  of  the  money  on  account 
of  which  these  payments  were  made,  and  these  payments  were 
made  in  respect  of  what  was  due  on  account  of  the  mortgage  : 
and  the  proper  way  to  divide  it,  if  this  were  an  isolated  fund,  i? 
to  say  that  you  must  ascertain  how  much  of  it  would  be  required 
to  make  up  with  4  per  cent,  upon  that  sum  the  total  amount 
now  available  for  division  ;  in  other  words,  ascertain  what  capita] 
sum  would,  with  interest  thereon  at  4  per  cent.,  make  up  the 
whole.    The  result  would  be  that  the  fund  would  have  to  bc; 
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divided  as  the  funds  were  divided  in  the  cases  referred  to  by  NORTH,  J. 
3Ir.  Methold.  Mr.  Hall  attempts  to  distinguish  those  cases  on  1892 
the  ground  that  they  were  cases  in  which^the  whole  fund  had 
been  realised  and  was  going  to  be  distributed  and  there  was  a  c^odden. 
deficiency ;  whereas,  in  the  present  case,  the  mine  has  not  yet 
been  realised,  and  it  is  as  yet  impossible  to  say  whether,  when 
realised,  it  will  turn  out  to  be  sufficient  to  satisfy  all  that  is 
■due  in  respect  of  it.  I  do  not  think  that  criticism  is  accurate 
on  all  the  cases  cited,  but  even  if  it  were  it  makes  no  difference, 
because  we  have  to  deal  with  the  fund  now  available,  and  that 
fund  is  admittedly  insufficient  to  provide  in  full  for  the  claims 
in  respect  of  capital  and  income  ;  and  as  it  is  insufficient  to  pro- 
vide for  the  whole,  all  we  can  do  is  to  divide  it  as  far  as  it  will 
go  in  the  same  proportions  as  it  would  |have  been  divided  in  if 
i;here  had  been  exactly  sufficient  to  satisfy  the  claims  in  full. 
The  rest  I  hope  will  be  paid  hereafter  ;  but  I  see  no  reason  why 
the  insufficient  fund  should  not  be  divided  as  far  as  it  will  go 
in  the  same  way  as  the  whole  fund  would  now  have  been  divided 
if  it  had  been  sufficient.  If  it  should  turn  out  hereafter  that 
there  is  sufficient  to  pay  the  parties  in  full  there  is  no  reason 
why  the  distribution  of  the  present  fund  should  be  postponed. 
If  there  is  not  sufficient  the  reason  for  postponing  it  is  itself 
displaced. 

I  think  the  proper  order  is  to  ascertain  how  much  of  this  fund 
has  arisen  from  the  accumulations  in  Court  of  the  moneys  paid 
into  Court  by  the  receiver;  then,  as  to  the  rest  of  the  fund, 
ascertain  what,  down  to  the  time  the  fund  was  paid  into  Court, 
was  due  for  capital  and  interest  respectively  calculated  as  I  have 
inentioned ;  and  then  take  this  sum  and  apportion  it  in  the  way 
it  would  have  been  apportioned  if  it  had  been  principal  and 
interest. 

1893.  Jan  25.  On  minutes  it  was  directed  that  the  order 
should  follow  the  form  of  that  in  In  re  Earl  of  Chesterfield's 
Trusts  (1). 

Solicitors  :  Coode,  Kingdon,  &  Cotton  ;  Crowder,  Vizard  &  Co. ; 
Boivdiffes,  Baivle  &  Co.;  W.  E.  Aldis;  J,  E.  Fox  &  Co. 

(1)  24  Ch.  D.  643. 

D.  P. 
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NORTH,  J.  DUKE  OF  NORTHUMBEELAND  v.  PERCY. 

1892 

^  [1891    N.  1817.] 

Nov.  22. 

  National  Belt  Conversion — Perpetual  Eent-cha/rrje — Optkrato  Refheraly  Tro.  o  -- 

fer  of  Specified  Amount  of  "  £3  per  Cent.  Annuities'^ — Right  to  suhstitut'. 
Nevj  \2i  per  Cent.  Annuities — National  Deht  (Canversion)  Act,  Ib'ii 
(51  &  52  Vict.  c.  2),  s.  21,  suh-s.  1 ;  s.  25,  suo-s.  2. 

The  Plaintiffs,  by  a  deed  executed  in  1871,  created  a  perpetual  rent- 
cliarge  of  £10,000  a  year,  for  the  benefit  of  the  first  Defendant.  The  deec 
provided  that  the  Plaintiffs  should  be  entitled  at  any  time  to  redeem  tho 
rent-charge  by  transferring  to  the  trustees  thereof  a  specified  amount  of 
"  £3  per  Cent.  Annuities."  In  1888  the  National  Deht  (Conversion)  Act 
was  passed : — 

Held,  that,  by  virtue  of  sect.  25,  sub-sect.  2,  of  that  Act,  the  Plaintiffs 
were  entitled  to  redeem  the  rent-charge  by  transferring  to  the  trustees  the 
specified  amount  of  2f  per  Cent.  Stock  created  under  the  Act. 

Trial  of  ACTioisr. 

The  question  for  decision  arose  upon  the  construction  of  the 
National  Deht  (Conversion)  Act,  1888. 

By  a  deed  dated  the  22nd  of  July,  1871,  certain  lands  and 
hereditaments  described  in  a  schedule  were,  in  exercise  of  a 
power  vested  in  the  Duke  of  NortJiumherland  and  Earl  Percy,  his 
eldest  son,  appointed  by  them  to  the  uses,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the  powers, 
provisoes,  declarations,  and  agreements  thereinafter  limited  and 
declared  of  and  concerning  the  same,  viz. :  To  the  use  and 
intent  that  J.  F.  Campbell  and  Lord  Eatherton,  their  heirs  aud 
assigns,  if  Lord  Algernon  Percy  should  attain  the  age  of  twenty- 
one  in  the  lifetime  of  the  Duke,  and  Louisa,  Duchess  of  North- 
umherland,  should  not  survive  the  Duke,  might  from  and  after 
the  decease  of  the  Duke  for  ever  thenceforth  receive  the  per- 
petual rent-charge  of  £10,000,  to  be  issuing  and  payable  out  of 
the  hereditaments  comprised  in  the  schedule,  with  usual  powers 
of  distress  and  entry  for  the  better  securing  of  the  due  and 
punctual  payment  of  the  same ;  and,  subject  and  charged  as 
thereinbefore  mentioned,  to  the  use  of  the  Marquis  of  Lome  and 
E,  S.  Talbot,  their  executors,  administrators,  and  assigns,  for  the 
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term  of  500  years,  to  commence  from  the  death  of  the  Duke?  NORTH,  J. 
upon  trusts  for  the  better  securing  the  payment  of  the  rent-  1892 
[Charge.  Duke  of 

And  it  was  declared  that  /.  F,  Campbell  and  Lord  Hatherton,  ^'orthumber- 
and  the  survivor  of  them,  &c.,  should  stand  seised  or  possessed  ij^^^^ 

of  the  perpetual  rent-charge  of  £10,000  and  the  powers  of   

distress  and  entry  thereinbefore  limited  to  them,  upon  trust, 
if  Lord  Algernon  Ferey  should  survive  the  Duke  and  should 
then  have  attained  twenty-one,  to  pay  the  same  unto  Lord 
\Algernon  and  his  assigns  for  his  life,  and  if  he  should  survive 
the  Duke,  and  die  after  having  attained  twenty-one,  then  from 
and  immediately  after  the  decease  of  Lord  Algernon,  or,  if  he 
should  attain  twenty-one  and  die  in  the  lifetime  of  the  Duke, 
from  and  immediately  after  the  death  of  the  Duke,  to  pay 
the  rent-charge,  or  so  much  thereof  as  should  not  have  been 
ippointed  or  charged  by  Lord  Algernon  and  made  payable, 
iinder  or  by  virtue  of  the  exercise  of  the  powers  of  jointuring 
find  charging  portions  thereinafter  given  to  him,  unto  the  first 
md  every  other  son  of  Lord  Algernon  successively  in  tail  male, 
vith  remainder  upon  trust  to  pay  the  same  unto  Earl  Percy,  his 
lieirs  and  assigns,  for  ever.    And  Lord  Algernon  was  empowered 
'  0  charge  the  rent-charge  of  £10,000  with  a  jointure  for  any  wife 
le  might  marry,  to  any  amount  not  exceeding  in  the  whole 
|£2000  per  annum,  and  with  portions  for  his  younger  children  to 
he  amounts  therein  mentioned.    And  it  was  declared  that  if  the 
Duke  and  Earl  Percy,  or  the  survivor  of  them,  or  any  Duke  of 
Northumberland  for  the  time  being,  should  at  any  time  or  times 
t  their  or  his  own  expense  transfer  into  the  names  of  the  trustees 
jOr  the  time  being  of  the  rent-charge  any  sum  or  sums  of  3  per 
'^ent.  Annuities  of  any  description,  not  being  less  in  any  one 
ransfer  than  £3,333  6s.  8d.,  and  should  declare  that  such  transfer 
jras  made  in  or  towards  satisfaction  of  the  rent-charge  of  £10,000, 
hen  and  from  thenceforth  the  rent-charge  should  be  reduced 
nd  abate  to  the  extent  of  £100  a  year  for  each  sum  of 
^3,333  6s.  Sd.,  which  should  be  so  transferred.    The  stock  trans- 
rred  was  to  be  held  upon  trust  to  convert  the  same  into  money, 
id  to  invest  the  money  in  the  purchase  of  land,  to  be  settled  to 
ses  and  with  powers  corresponding  as  nearly  as  might  to  the  trusts 
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NORTH,  J.  and  powers  thereinbefore  declared  and  expressed  of  the  rent- 
189'2       charge,  and  in  the  meantime  the  dividends  of  the  sum  of  £3 
Duke  of    per  Cent.  Annuities  transferred  should  be  paid  to  the  person  or 
^^^LAND^^^'  persons  who  for  the  time  being  would  be  entitled  to  the  receipt 
^-        of  the  rents  and  profits  of  the  same  hereditaments,  if  the  same 
- —       were  then  actually  purchased  and  settled  as  aforesaid.  The  deed 
contained  a  power  for  the  Duke  and  Earl  Peretf,  from  time  to 
time  and  at  any  time  during  their  joint  lives,  to  revoke  or  vary 
the  deed,  or  any  clause  or  portion  thereof,  and  to  declare  new 
uses. 

Lord  Algernon  Percy  attained   twenty- one  on  the  2nd  of 
October,  1872.    On  the  30th  of  July,  1880,  a  deed  was  executed 
(to  which  Lord  Algernon  was  a  party),  by  which  the  Duke  and 
Earl  Percy  revoked  the  deed  of  the  22nd  of  July,  1871,  and  mad 
a  new  and  irrevocable  appointment  of  another  rent-charge  o 
£10,000  per  annum,  in  lieu  of  and  by  way  of  substitution  for  th 
first,  charged  in  the  same  way  as  the  first,  and  secured  by 
similar  term  of  500  years,  limited  to  the  same  trustees  upon 
same  trusts.    And  it  was  declared  that  the  trustees  of  the  ne 
rent-charge  were  to  hold  it  upon  the  trusts,  &c.,  declared  in  the 
deed  of  1871  of  the  first  rent-charge  (having  regard  to  the  facl| 
that  Lord  Algernon  had  attained  twenty-one)  exactly  as  if 
trusts,  &c.,  contained  in  the  deed  of  1871  with  reference  to 
first  rent-charge,  and  the  power  of  substituting  Bank  Annuities 
were  repeated  with  reference  to  the  new  rent-charge,  except  th 
power  of  revocation. 

In  1880  Lord  Algernon  married,  and  prior  to  his  marriage  h 
on  the  2nd  of  August,  1880,  executed  a  deed  by  which,  in  con 
sideration  of  the  intended  marriage,  he  exercised  his  powers 
jointuring  and  charging  portions.  There  were  two  infant  childrej||| 
of  the  marriage,  a  son  and  a  daughter.    J.  F.  Campbell  died  o  l 
the  17th  of  February,  1885.    The  National  Belt  {Conversion)  At 
1888,  was  passed  on  the  27th  of  March,  1888.    Louisa,  Duch 
of  Northumherlandf  died  on  the  18th  of  December,  1890. 

All  the  stock  liable  to  be  converted  or  exchanged  in  p" 
suance  of  the  Act  of  1888  had  before  the  action  was  commence 
been  converted  or  exchanged,  and  no  3  per  Cent.  Bank  Annuitit 
could  at  the  time  when  the  action  was  commenced  be  purchase* 
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The  action  was  brought  by  the  Duke  and  Earl  Percij;  the  NORTH,  J. 

Defendants  were.  Lord  Algernon ;  his  infant  son ;  and  the  sur-  1892 

viving  trustee  of  the  rent-charge.    The  Plaintiffs  claimed  to    Duke  op 

be  entitled  to  redeem  the  rent-charge  by  transferring  to  the  N^^^^^^^^^'- 

trustee  thereof  a  sum  of  £333,333  6s.  8d,  New  Consolidated  2|     ^  ^• 

Percy. 

per  Cent.  Annuities,  as  being  the  new  stock  into  which  the  £3  per   

Cent.  Annuities  mentioned  in  the  Act  had  been  converted,  or  any 
less  sum  of  New  Consols,  not  being  less  in  any  one  transfer  than 
£3,333  6s.  8d.y  in  or  towards  satisfaction,  in  the  whole  or  pro 
ianto,  of  the  rent-charge.  Lord  Algernon^  on  behalf  of  himself 
and  his  wife  and  children,  denied  the  right  of  the  Plaintiffs  so 
to  do,  and  the  trustee  refused  to  receive  any  sum  of  New  Consols 
in  satisfaction  of  any  part  of  the  rent-charge.  The  action  was 
brought  for  the  determination  of  this  question  by  the  Court, 

CozenS'Hardy,  Q.C.,  and  Onslow,  for  the  Plaintiffs  : — 

The  Plaintiffs  are,  by  virtue  of  the  provisions  of  the  National 
Belt  (Conversion)  Act,  1888  (51  &  52  Vict.  c.  2)  (1),  now  entitled 
to  redeem  the  rent-charge  by  transferring  to  the  Defendants  2| 
per  Cent.  Stock  of  the  specified  amount.  Sect.  21,  sub-sect.  1,  of 
the  Act,  perhaps  applies,  and  at  any  rate  sect.  25,  sub-sect.  2, 
exactly  applies,  to  the  present  case. 

(1)  By  this  Act  it  was  provided  passed  or  instrument  executed  before 

that  the  Government  3  per  Cent.  the  passing  of  this  Act  references  to 

stocks,  known  as  New  Threes,  Con-  any  stock  liable  to  be  converted  or 

sols,  and  Keduced,  should  be  con-  exchanged  in  pursuance  of  this  Act 

verted  into  a  new  stock,  bearing  may,  if  the  stock  is  so  converted  or 

interest  [at  2|  per  cent.,  reducible  exchanged,  be  construed  as  references 

thereafter  to  2^  per  cent.,  unless  the  to  new  stock,  and  in  the  case  of  any 

holders  thereof  should  dissent  from  testamentary  instrument  executed  be- 

the  conversion,  in  which  case  the  fore  the  passing  of  this  Act,  any 

stock  was  to  be  paid  off  at  its  par  disposition,  which,  but  for  the  passing 

value.  of  this  Act,  would  have  operated  as  a 

By  sect.  21 :  "  (1.)  An  agreement  to  specific  bequest  of  any  such  stock, 

transfer  any  amount  of  New  Three  shall  if  the  same  is  so  converted  or 

per  Cent.  Stock,  Consolidated  Three  exchanged  be  construed  as  a  specific 

per  Cent.  Stock,  or  Eeduced  Three  bequest  of  such  new  stock,  and  if  the 

per  Cent.  Stock,  or  generally  any  same  is  not  so  converted,  but  is  paid 

amount  of  Three  per  Cent.  Stock,  off  or  redeemed,  shall  be  construed  as 

may  be  satisfied  by  making  a  transfer  a  pecuniary  legacy  of  a  sum  of  money 

of  an  equal  amount  of  new  stock."  equal  to  the  nominal  amount  of  the 

By  sect.  25 ;  "  (2.)  In  any  Act  stock  so  paid  off  or  redeemed." 
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NORTH,  J.     If  this  be  not  so,  the  Plaintiffs  are  entitled  to  redeem  by 
1892      transferring  the  specified  amount  of  Local  Loans  3  per  Cent. 
Duke  of    Stock,  Created  under  sect.  8  of  the  Act  50  &  51  Vict.  c.  16. 

Northumber- 
land 

V.  Sir  H.  Bavey,  Q.C.,  and  Yate  Lee,  for  the  Defendants  : — 

Percy. 

  The  Act  must  be  very  strictly  construed  when  it  is  sought 

to  alter  by  means  of  it  the  effect  of  a  contract  between  parties. 
Sub-sect.  1  of  sect.  21  applies  only  to  a  positive  agreement  to 
transfer  stock ;  it  does  not  apply  to  an  option  to  redeem  a  rent- 
charge  by  means  of  a  transfer  of  stock.  In  sub-sect.  2  of  sect.  25 
the  words  "references  to  any  stock"  mean  references  to  any 
specific  stock,  not  references  to  3  per  Cent.  Stock  generally. 
Sub-sect.  2  provides  for  the  case  of  a  specific  bequest  of  stock, 
but  not  for  the  case  of  a  general  bequest.  Such  a  case  as  the 
present  may  just  as  well  have  been  omitted. 
[They  were  not  heard  on  the  second  point.] 

NOKTH,  J. : — 

It  is  unnecessary  for  me  to  express  any  opinion  upon  the 
second  point,  because  I  am  in  favour  of  the  Plaintiffs  upon  the 
first  point. 

The  first  point  depends  simply  on  the  construction  of  the 
National  Debt  {Conversion)  Act,  1888.  I  am  not  satisfied  that 
sect.  21,  sub-sect.  1,  would  not  apply  to  the  present  case.  That 
sub-section  speaks  of  "  an  agreement  to  transfer  "  any  amount  of 
stock,  and  I  am  not  satisfied  that  there  is  any  valid  distinction 
between  the  phrase  "  an  agreement  to  transfer  "  and  the  phrase 
"  an  agreement  as  to  the  transfer  of  any  amount  of  new  stock." 
I  do  not,  however,  express  any  concluded  opinion  upon  this 
point,  because  sect.  25,  sub-sect.  2,  seems  to  me  to  hit  the  present 
case  exactly.    [His  Lordship  read  sub-sect.  2.] 

In  the  two  instruments,  the  deeds  of  1871  and  1880,  which 
operate  together,  there  is  a  reference  to  stocks — 3  per  Cent. 
Annuities  and  Bank  Annuities — which  were  liable  to  be  con- 
verted or  exchanged  in  pursuance  of  the  Act.  That  conversion 
or  exchange  has  since  taken  place,  and,  that  being  so,  sect.  25, 
sub-sect.  2,  says  that  the  reference  in  those  instruments  to  3  per 
Cent.  Annuities  or  Bank  Annuities  is  to  be  construed  as  a  reference 
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to  the  new  stock  created  by  the  Act  of  1888.    I  cannot  see  any  NORTH,  J. 
reasonable  ground  for  holding  that  that  is  not  the  effect  of  the  1892 
words.    It  is  contended  that  reference  to  a  "  stock  liable  to  be    duke  of 
converted  or  exchanged  "  means  a  reference  to  some  particular  Noethumbee- 
sum  of  stock  liable  to  be  converted  or  exchanged.    That  would  p^^^^Y 

be  giving  a  totally  different  meaning  to  the  Act,  and  would,  as   

it  seems  to  me,  be  introducing  something  which  is  not  to  be 
found  in  the  section,  and  which  would  not  be  intelligible  when 
it  was  inserted.  I  cannot  understand  why  a  different  rule  should 
be  adopted  when  a  particular  sum  is  mentioned  from  that  which 
is  to  prevail  when  a  particular  sum  is  not  mentioned. 

Then  it  is  said  that  the  latter  part  of  sub- sect.  2  throws 
light  upon  the  earlier  part,  because  there  is  there  a  provision  for 
the  case  of  "  a  specific  bequest  of  such  stock,"  and  there  is  no 
provision  for  the  case  of  a  general  bequest  of  such  stock.  The 
reference  to  a  specific  bequest  seems  to  me  to  be  made  expressly 
for  this  reason.    It  might  be  said  that,  if  there  were  a  specific 
bequest  of  a  particular  kind  of  stock  which  had  ceased  to  exist, 
the  bequest  would  fail.    You  could  not  substitute  an  equivalent 
amount  of  new  stock  in  a  gift  of  old  stock  which  had  ceased  to 
exist.    I  think  that  is  a  sufficient  reason  (if  it  were  necessary  to 
j  find  a  reason)  for  the  addition  of  those  subsequent  words,  and,  in 
•  my  opinion,  they  do  not  in  any  way  affect  the  construction  of  the 
i  earlier  words. 

Then  Mr.  Yate  Lee  said  that,  if  the  opening  words  of  the  sub- 
section are  to  have  the  general  meaning  suggested,  the  latter 
words  would  be  unnecessary,  and  that  then  some  other  sections 
of  the  Act  would  also  be  unnecessary.  I  do  not  see  why  I  should 
cut  down  what  I  think  is  the  clear  meaning  of  the  opening 
words  of  sub-sect.  2  merely  because  there  are  to  be  found  some 
other  sections  under  which  the  same  result  might  possibly  be 
accomplished.  It  is  difficult  enough  to  construe  Acts  of  Parlia- 
ment drawn  on  the  present  system ;  but  if,  moreover,  it  is  to  be 
said  that  every  clause  in  an  Act  is,  in  addition  to  its  natural 
meaning,  to  have  such  an  artificial  meaning  given  to  it  that  it 
shall  not  cover  anything  which  may  be  provided  for  in  any  other 
section  of  the  Act,  a  new  terror  would  be  inflicted  on  those  who 
jhave  to  construe  Acts  of  Parliament. 


304  CHANCERY  DIVISION.  [189.ij 

NORTH,  J.      In  my  opinion  the  earlier  words  of  sub-sect.  2  clearly  apply  to 
1892      the  present  case,  and  the  new  2|  per  Cent.  Stock  created  by  the 
DukTof    -^^^      1888  may  properly  be  transferred  by  the  Plaintiffs  to  the 
NoRTHUMBER-  trustecs  in  place  of  the  3  per  Cent.  Annuities  or  the  Bank 

LAND 

V.        Annuities  referred  to  in  the  two  deeds  respectively. 

Percy. 

Solicitors  for  all  parties :  Bell,  Stewards,  &  May, 

\V.  L.  C. 


NORTH,  J.  In  re  PAGE. 

1892  JONES  V.  MORGAN. 

Nov.  29.  [1892    P.  1272.] 

Trustee — Breach  of  Trust — Account — Statute  of  Limitations — Trustee  Act,  18 
(51  &  52  Vict.  c.  59),  s.  8. 

Under  the  will  of  a  testatrix  an  infant  was  entitled  to  the  residue  of  her 
estate,  which  was  to  be  held  by  the  trustees* of  the  will  in  trust  for  him, 
to  be  paid  and  transferred  to  him  on  his  attaining  twenty-one.  The  testatrix 
died  in  May,  1875.  The  infant  attained  twenty-one  in  December,  1880. 
In  May,  1892,  he  took  out  a  summons  against  the  two  trustees  and 
executors  of  the  will,  claiming  an  order  for  the  administration  of  the  estate 
of  the  testatrix.  One  of  the  Defendants  did  not  appear.  The  other 
Defendant,  who  had  been  the  acting  trustee  and  executor,  deposed  that 
he  had  expended  the  whole  of  the  residue  during  the  Plaintiffs  minority  i 
in  maintaining  and  educating  him.  He  admitted  that  he  had  never, 
rendered  any  account  to  the  Plaintiff,  but  said  that  he  had  told  him, 
during  his  minority  how  the  fund  had  been  applied.  The  Plaintiff  did' 
not  allege  that  the  Defendant  had  been  party  or  privy  to  any  fraud  or 
fraudulent  breach  of  trust,  and  there  was  no  evidence  that  the  Defen-( 
dant  had  converted  any  part  of  the  trust  fund  to  his  own  use,  or  that  he 
retained  any  part  of  it : — 

Held,  that  sect.  8  of  the  Trustee  Act,  1888,  applied,  and  that  the' 
summons  must  be  dismissed.  i 

But  it  was  dismissed  without  costs.  | 

OkIGINATING  summons  by  C,  H.  Jones,  the  residuary 
legatee  under  the  will  of  Ann  Page,  deceased,  and,  as  such,  entitled 
to  a  share  of  the  residuary  estate  of  William  Page,  deceased  (the 
husband  of  Ann  Page),  claiming  an  order  for  the  administration  oj 
the  real  and  personal  estate  of  the  testatrix  and  of  William  Page. 
The  Defendants  were,  Thomas  Morgan  and  Bichard  Jones,  wht 
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were  tlie  devisees  in  trust  under  the  will  of  Ann  Page,  and  also  NOETH,  J. 
her  executors.  1892 
William  Page  made  his  will  on  the  9th  of  February,  1861,  ^J^g 
and  thereby  appointed  his  wife  and  George  Corbett  executors,  and 
he  devised  and  bequeathed  to  them  all  his  real  and  personal 
estate  on  the  trusts  therein  declared,  which  were  in  effect  for  ^^oRGAm 
j  sale  and  conversion  and  investment,  and  to  pay  the  whole  income 
of  the  trust  fund  to  Ann  Page  for  her  life,  and  after  her  death 
the  fund  was  to  be  in  trust  for  the  children  of  the  testator  in 
equal  shares,  the  shares  of  sons  to  be  vested  at  twenty-one,  and 
those  of  daughters  at  twenty-one  or  marriage.   The  testator  died 
I  on  the  16th  of  February,  1861.    His  will  was  proved  by  both  the 
\  executors.   The  widow  survived  Corbett.    The  testator  left  two 
i  sons  and  one  daughter.    They  all  attained  vested  interests,  and 
!  by  reason  of  the  death  of  both  the  sons,  intestate  and  unmarried, 
I  in  the  lifetime  of  Ann  Page,  she,  as  one  of  the  next  of  kin, 
*  became  ultimately  entitled  to  one-third  of  the  testator's  residue. 
[She  made  her  will  on  the  18th  of  April,  1873,  and  by  it  she 
1  devised  and  bequeathed  all  her  estate,  real  and  personal,  to  the 
Defendants,  upon  trust  for  sale  and  conversion,  and  out  of  the 
proceeds  to  pay  certain  legacies,  and  to  invest  the  residue  and 
i  hold  the  same  in  trust  for  her  nephew,  the  Plaintiff,  if  he  should 
f  be  living  at  her  decease,  to  be  paid  and  transferred  to  him  on  his 
Attaining  twenty-one.    The  testatrix  died  on  the  13th  of  May, 
i  1875.    Her  will  was  proved  by  both  executors.    Their  residuary 
account  furnished  to  the  Inland  Eevenue  Office  shewed  that  the 
I  residuary  estate  of  the  testatrix  amounted  to  £153.    The  Plaintiff 
attained  twenty-one  on  the  6th  of  December,  1880.  This 
j  summons  was  issued  on  the  26th  of  May,  1892.    The  Defendant 
\  Jones  did  not  appear. 

j  The  Plaintiff  made  an  affidavit  in  which  he  stated  that  after 
I  the  death  of  Ann  Page  he,  at  the  request  of  the  Defendant 
■Morgan,  went  and  resided  with  him,  and  continued  to  do  so  for 
I  more  than  three  years,  during  which  time  Morgan  clothed  and 
jmaintained  him.  When  the  Plaintiff  attained  twenty-one 
he  attended  upon  Morgan  for  the  purpose  of  receiving  the 
moneys  coming  to  him,  and  Morgan  then  informed  him  that, 
! instead  of  there  being  anything  due  to  him,  he  was  in  Morgan's 
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NORTH,  J.  debt.  Morgan  never  supplied  him  with  any  account.  The 
1892  Plaintiff  did  not  take  any  steps  in  the  matter,  because  Morgrxn 
In  re  led  him  to  understand  that,  after  paying  expenses,  his  interest 
Jones      "^^^^         ^^^^  Page  only  represented  a  few  pounds. 

V.  Morgan  never  told  him  that  he  was  interested  under  the  will  of 
Morgan.  jY{Uia7n  Page,  and  it  was  only  in  March,  1892,  that  the  Plaintiff 
ascertained  that  he  was  entitled  to  one-third  of  the  estate  of 
William  Page,  whereupon  he  at  once  instructed  his  solicitor  to 
obtain,  on  his  behalf,  an  account  from  Morgan  of  the  disposition 
of  the  moneys  to  which  he  was  entitled.  The  Plaintiff  did  not 
make  any  allegation  of  fraud  against  Morgan  ;  but  he  said  that 
Morgan  received  the  whole  of  the  trust  moneys  and  never  con- 
sulted his  co-trustee  and  executor  as  to  their  investment  or 
disposal.  In  reply  to  this,  the  Defendant  Morgan  made  an 
affidavit  in  which  he  said :  "  About  twelve  months  before  the 
Plaintiff  came  of  age  I  explained  to  him  the  position  of  the  trust 
estate,  and  of  what  the  same  consisted,  and  how  the  same  had 
been  disposed  of,  and  that  there  was  a  small  sum  due  from  him 
to  me,  and  he  expressed  himself  satisfied  therewith,  and  promised  ' 
to  pay  me  the  sum  due.  He  then  left  me,  as  I  had  no  further 
means  of  his  with  which  to  maintain  and  educate  him.  He 
never  raised  any  question  about  the  estates  of  Ann  Page  or 
William  Page  for  upwards  of  eleven  years.  For  three  years  and  i 
five  months  during  his  minority  the  Plaintiff  resided  with  me, 
and  was  maintained  and  educated  by  me.  The  whole  of  his 
share  or  interest  in  the  estates  of  Ann  Page  and  William  Page 
was  expended  by  me  in  or  about  his  maintenance  or  education,  i 
and  in  certain  law  expenses  paid  on  his  behalf  during  his  infancy, 
and  I  have  never  since  had  in  my  control,  custody,  or  possession 
any  part  or  parts  thereof,  and  I  claim  the  benefit  of  the  Statutes 
of  Limitation  and  of  the  Trustee  Act,  1888.  Biehard  Jones  was  1 
consulted  by  me  and  assisted  me  in  the  management  of  the 
trusts." 

The  Plaintiff,  in  reply,  made  another  affidavit,  in  which  he 
contradicted  Morgan's  evidence  as  to  the  explanation  which  he 
gave  to  the  Plaintiff  before  he  came  of  age,  and  said  that  no 
account  had  ever  been  rendered  to  him.  He  denied  that  Morgan 
had  expended  on  his  maintenance  even  half  of  the  moneys  due  to  ' 
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him,  and  said  that  he  claimed  to  be  entitled  to  set  off  services  NOETH,  J. 
rendered  by  him  to  Morgan  during  the  period  in  which  he  resided  1892 
with  him  against  Morgan^ s  claim  for  maintenance.  Morgan  made 
a  second  affidavit  in  which  he  repeated  his  former  statements. 


L.  Byland,  for  the  Plaintiff,  asked  for  an  account. 
Gatey,  for  the  Defendant  Morgan  : — 

Eightly  or  wrongly,  the  Defendant  has,  as  his  uncontradicted 
evidence  shews,  expended  the  whole  amount  of  the  Plaintiff's 
interest  under  the  two  wills  in  his  maintenance  and  education 
during  his  minority.  More  than  six  years  have  elapsed  since  the 
Plaintiff  attained  twenty-one,  and  the  Defendant  is  entitled  to 
the  protection  given  by  sect.  8  (1)  of  the  Trustee  Act,  1888. 


!     (1)  Sect.  8 :  "  (1)  In  any  action  or 
other  proceeding  against  a  ;trustee  or 
any  person  claiming  througli  him, 
I  except  where  the  claim  is  founded 
i  upon  any  fraud  or  fraudulent  breach 
!  of  trust  to  which  the  trustee  was 
party  or  privy,  or  is  to  recover  trust 
property,  or   the   proceeds  thereof 
I  still  retained  by  the  trustee,  or  pre- 
viously received  by  the  trustee  and 
converted  to  his  use, .  the  following 
provisions  shall  apply : — 
"  (a.)  All  rights  and  privileges  con- 
ferred by  any  Statute  of 
Limitations  shall  be  enjoyed 
in  the  like  manner  and  to 
the  like  extent  as  they 
would  have  been  enjoyed 
in  such  action  or  other  pro- 
ceeding if  the  trustee  or 
person   claiming  through 
him  had  not  been  a  trustee 
or  person  claiming  through 
him : 

"(&.)  If  the  action  or  other  pro- 
I  ceeding  is  brought  to  recover 

'  money  or  other  property, 

and  is  one  to  which  no 
existing  Statute  of  Limita- 
tions applies,  the  trustee  or 


person    claiming  through 
him  shall  be  entitled  to  the 
benefit  of  and  be  at  liberty  to 
plead  the  lapse  of  time  as  a 
bar  to  such  action  or  other 
proceeding  in  the  like  man- 
ner and  to  the  like  extent  as 
if  the  claim  had  been  against 
him  in  an  action  of  debt 
for  money  had  and  received, 
but  so  nevertheless  that  the 
statute  shall  run  against  a 
married  woman  entitled  in 
possession  for  her  separate 
use,  whether  with  or  with- 
out a  restraint  upon  anti- 
cipation, but  shall  not  begin 
to  run  against  any  bene- 
ficiary unless  and  until  the 
interest  of  such  beneficiary 
shall    be   an  interest  in 
possession." 
"  (3.)  This  section  shall  apply  only 
to  actions  or  other  proceedings  com- 
menced after  the  1st  day  of  January, 
1890,  and  shall  not  deprive  any  exe- 
cutor or  administrator  of  any  right 
or  defence  to  which  he  is  entitled 
under  any  existing  Statute  of  Limita- 
tions.''^ 
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NORTH,  J.  The  Defendant  no  longer  retains  any  part  of  the  trust  property 

1892       or  the  proceeds  thereof,  and  there  is  no  allegation  that  he  con- 

verted  any  part  of  it  to  his  own  use,  or  that  there  has  been  "  any 

Pagk.      fraud  or  fraudulent  breach  of  trust  to  which  he  was  a  party  or 

'^^^^^     privy  "  :  In  re  Swain  (1). 
Morgan. 

Byland,  in  reply : — 

The  Act  does  not  apply.  There  may  be  no  express  allegation 
of  fraud  or  fraudulent  breach  ;  but  the  true  effect  of  the  evidence 
is  that  the  Defendant  fraudulently  represented  to  the  Plaintiff, 
his  cestui  que  trust,  before  he  came  of  age,  that  nothing  was 
due  to  him.  At  any  rate,  the  Defendant  admitted  that  he 
received  the  trust  property,  but  he  said  that  he  had  expended  it 
in  the  maintenance  and  education  of  the  Plaintiff  during  his 
infancy.  The  true  result  of  the  evidence  is  that  he  did  not  so 
expend  it ;  but,  if  he  did,  the  expenditure  was  purely  voluntary, 
for  the  Defendant  was  not  the  Plaintiff's  guardian,  and  was  in 
no  way  bound  to  provide  for  his  maintenance.  The  Defendant 
must  be  treated  as  having  converted  the  money  to  his  own  use. 

The  Act  was  not  intended  to  relieve  trustees  from  the  necessity 
of  accounting  to  their  cestuis  que  trust ;  it  can  only  be  used  as 
a  bar  to  an  application  for  payment.  At  present  the  Plaintiff 
is  only  asking  for  an  account. 

North,  J. : — 

In  my  opinion  the  Act  does  apply.  The  testatrix,  Ann  Fage, 
died  in  1875.  Under  her  will  the  Plaintiff  was  entitled  to  the 
residue  of  her  estate,  which  was  to  be  paid  to  him  on  his 
attaining  twenty-one.  He  attained  twenty-one  in  December, 
1880.  The  Plaintiff,  by  this  summons  issued  in  May,  1892, 
asks  for  an  order  for  the  administration  of  the  estate,  the  Defen- 
dant Morgan  being  one  of  the  trustees  and  executors  of  the  will. 
The  other  trustee  and  executor  is  also  a  Defendant ;  but  he  has  not 
appeared.  There  is  no  evidence,  and  indeed  there  is  no  allega- 
tion, of  any  fraud  or  fraudulent  breach  of  trust  to  which  Morgan 
was  party  or  privy,  and  even  if  there  had  been,  it  could  not  have 
been  dealt  with  upon  an  originating  summons.    The  Plaintiff 

(1)  [1891]  3  Ch.  233. 
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has  adduced  no  evidence  to  shew  that  the  Defendant  Morgan  NORTH,  J. 
still  retains  any  part  of  the  trust  fund,  or  that  he  has  converted  1892 
any  part  of  it  to  his  own  use.  The  Defendant  Morgan  swears, 
and  his  evidence  is  practically  uncontradicted,  that  he  expended 
the  whole  of  the  residue  for  the  benefit  of  the  Plaintiff  during 
his  minority  in  his  maintenance  and  education.  In  my  opinion 
the  Defendant  Morgan  is  entitled  to  the  benefit  of  the  protec- 
tion given  by  sect.  8  of  the  Act  of  1888.  I  must  dismiss  the 
summons,  but  I  shall  dismiss  it  without  costs.  The  Defendant 
Jo7ies  does  not  appear,  and  the  Defendant  Morgan  admits  that 
he  never  furnished  any  account  to  the  Plaintiff,  nor  gave  him 
any  explanation,  except  that,  while  the  Plaintiff  was  an  infant, 
he  told  him  how  he  had  applied  the  fund. 

Solicitors:  Woodcock,  Bgland,  dt  Parker,  agents  for  Arthur 
Smith,  Birmingham  ;  Ellis,' Munday,  &  Clarke,  agents  for  Whatleij 
4&  Lamhert,  Great  Malvern, 

W.  L.  C. 


In  re  COLCHESTER  TRAMWAYS  COMPANY.  north,  J. 

[1889    C.    2127.]  1892 

Tramway  Company — Winding-up — Application  of  Parliamentary  Deposit —      Nov.  29. 

Costs  of  Liquidator— Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  ss.  12,  64   

\_Revised  Ed.  Statutes,  vol.  xvi.,  pp.  435,  452] — Board  of  Trade  Bules, 
August,  1886,  r.  22 — Parliamentary  Deposits  and  Bonds  Act,  1892 
(55  &  56  Vict.  c.  27),  s.  1. 

When  a  tramway  company,  which  has  been  authorized  to  construct 
tramways  by  a  provisional  order  of  the  Board  of  Trade,  made  under  the 
Tramways  Act,  1870,  and  afterwards  confirmed  by  an  Act  of  Parliament, 
has  failed  to  construct  the  authorized  tramways  within  the  time  limited 
for  the  purpose,  and  has  been  ordered  to  be  wound  up,  the  Court  has  not, 
under  rule  22  of  the  Board  of  Trade  Rules,  1886  (the  terms  of  which  are  in 
substance  the  same  as  those  of  sect.  1,  sub-sect.  2,  of  the  Parliamentary 
Deposits  and  Bonds  Act,  1892),  jurisdiction  to  order  the  liquidator's  general 
costs  of  the  liquidation  to  be  paid  out  of  the  deposit  made,  in  pursuance 
of  sect.  12  of  the  Tramways  Act,  1870,  prior  to  the  issue  of  the  provisional 
order. 

The  liquidator  cannot  be  allowed  out  of  the  deposit  any  costs  beyond 
those  of  proceedings  taken  by  him  in  reference  to  the  application  of  the 
deposit. 

Summons  by  the  official  liquidator  of  the  above  company 
(for  the  winding-up  of  which  an  order  was  made  on  the  7th  of 
YoL.  I.  1893.  Z  1 
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NORTH,  J.  September,  1887)  asking  for  the  application  of  two  sums  of 
1892      £816  8s.  5d.  24  per  cent.  Annuities,  and  £294  2s.  4cZ.  New  Consols, 
In  re      which  were  standing  in  Court  to  the  credit  of  "  ex  parte  the  under- 
t^b'^TS™  ^^^i^g  o^*^^  Colchester  Tramways  Order,  1884,"  in  the  payment 
Company,    of  costs  and  otherwise. 

The  undertaking  of  the  company  was  authorized  by  two  pro- 
visional orders  made  by  the  Board  of  Trade  in  1883  and  1884 
under  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  which  were 
afterwards  duly  confirmed  by  Acts  of  Parliament  passed  in  1883 
and  1884.  The  sums  in  Court  arose  from  moneys  deposited  (in 
pursuance  of  sect.  12  of  the  Act  of  1870,  and  the  rules  made  by 
the  Board  of  Trade  under  the  Act)  by  the  promoters  on  the 
obtaining  of  the  provisional  orders  respectively.  The  deposit  in 
respect  of  the  provisional  order  of  1883  was  originally  a  sum  of 
£955  Is.  2d.  2J  per  cent.  Annuities,  and  the  deposit  in  respect 
of  the  provisional  order  of  1884  was  the  sum  of  £294  2s.  4cZ.  New 
Consols.  The  tramways  authorized  were  in  part  constructed; 
but  the  company  proved  a  failure,  and  was  ordered  to  be  wound 
up.  On  the  3rd  of  July,  1889,  the  Chief  Clerk  made  a  certificate 
in  the  winding-up,  by  which  he  allowed  debts  and  claims  against 
the  company  to  the  amount  of  £3022  5s.  2d.  On  the  30th  of 
January,  1890,  on  the  application  of  the  liquidator  by  summons 
in  the  matter  of  the  company's  undertaking  and  in  the  matter  of 
the  Tramways  Act,  1870,  that  the  deposit  of  £294  2s.  4,d.  might 
be  transferred  to  him  as  part  of  the  assets  of  the;  company,  an 
order  was  made  by  Mr.  Justice  North,  directing  inquiries  to  be 
made  in  chambers  whether  there  were  any,  and,  if  so,  what  road 
authorities  who  had  incurred  expense  in  taking  up  any  tramway, 
authorized  by  the  Tramways  Order  Confirmation  Act,  1884,  placed 
by  the  company  in  or  on  any  road  vested  in  or  maintainable  by 
such  road  authorities  respectively,  or  in  making  good  any 
damage  caused  to  such  roads  by  the  construction  or  abandonment 
of  such  tramways ;  whether  any,  and  if  any,  what,  compensation 
had  been  paid  in  respect  of  such  expense  (if  any) ;  what  sums 
would  make  compensation  for  such  expense  (if  any) ;  whether 
there  were  any  and  what  assets  of  the  company  applicable  for 
payment  of  its  debts ;  and  whether  there  were  any  and  what 
debts  of  the  company  which  ought  to  be  paid  out  of  the  funds  in 
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'Jourt  to  the  credit  of  Ex  ^arte  The  Colchester  Tramways,  1884.  NORTH,  J 
i[n  answer  to  these  inquiries,  the  Chief  Clerk,  on  the  19th  of  1892 
January,  1891,  made  a  certificate,  by  which  he  found  that,  other 
than  and  except  the  urban  sanitary  authority  of  Colchester,  there 
yere  not  any  road  authorities  who  had  incurred  expense  as  Company 
nentioned  in  the  inquiry ;  that  no  compensation  had  been  paid 
in  respect  of  the  expense  incurred  by  the  Colchester  authority ; 
hat  the  sum  of  £196  12s.  ^d.  would  make  compensation  for  that 
xpense  ;  and  that  the  only  asset  of  the  company  applicable  for 
)ayment  of  its  debts  was  a  sum  of  £142  17s.  lid.  standing  to 
he  credit  of  the  liquidator  in  the  Bank  of  England.     The  Chief 
)lerk  also  found  that  debts  of  the  company  amounting  to  £618  4s. 
which  were  set  forth  in  a  schedule)  ought  to  be  paid  out  of  the 
ands  in  Court  to  the  credit  of  Ex  parte  The  Colchester  Tramways, 
884.    On  the  11th  of  J une,  1891,  an  order  was  made  transferring 
e  deposit  of  £955  Is.  2d.  to  the  same  account  as  the  other 
eposit.    On  the  23rd  of  February,  1892,  Mr.  Justice  North 
ade  an  order  varying  the  certificate  of  the  19th  of  January,, 
91,  by  finding  that  the  Colchester  authority  were  entitled  to  be 
aid  £108,  part  of  their  claim,  in  priority  to  the  other  creditors- 
[  the  company,  but  were  only  entered  to  rank  pa^H  passu  with 
le  other  creditors  as  to  the  remainder  of  their  claim.    And  it  was^ 
rdered  that  the  £108  (together  with  costs),  making  altogether 
130  10s.,  should  be  raised  out  of  the  funds  in  Court  and  paid  to 
ae  Colchester  authority.    By  means  of  this  payment  the  sum  of 
'955  Is.  2d.  was  reduced  to  £816  8s.  5d. 

The  present  summons  was  taken  out  on  the  2nd  of  June,  1892. 
asked  that  the  two  sums  of  stock  might  be  sold  and  the  pro- 
l^eds  of  sale  applied  in  paying  (1.)  the  taxed  costs  of  the  Soli- 
Tor  to  the  Treasury  of  the  summons,  of  the  order  of  the  23rd 
January,  1890,  of  the  inquiries  directed  by  the  Court,  and  of 
e  orders  of  the  11th  of  June,  1891,  and  the  23rd  of  February, 
02,  and  the  applications  on  which  those  orders  were  made  ; 
■)  the  taxed  costs,  charges,  and  expenses  of  the  liquidator  in 
nding  up  the  company  from  the  foot  of  the  last  taxation 
ereof  (including  therein  the  costs  of  the  summons  and  of  all 
1^6  said  orders,  inquiries,  and  applications,  and  of  carrying  out 
1'e  order  to  be  made  on  the  summons,  and  the  costs  of  the 
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NORTH,  J.  liquidator  up  to  and  including  the  dissolution  of  the  company) 
1892      (3.)  the  remuneration  of  the  liquidator  to  be  fixed  by  the  Chie 
Clerk ;  and  that  the  residue  might  be  apportioned  rateabljj 
T^RAMw™  among  the  creditors  of  the  company  named  in  the  certificate  o 
the  19th  of  January,  1891. 


Company. 


Cozens-Hardy,  Q.C.,  and  T,  L.  Wilkmson,  for  the  liquidator :— j 

The  question  depends  on  the  construction  of  the  Eules  madfj 
by  the  Board  of  Trade  under  the  authority  of  the  Tramivays  Am 
1870,  or,  possibly,  of  sect.  1  of  the  Parliamentary  Dejjosits  at 
Bonds  Act,  1892.    But,  in  substance,  the  provisions  of  sub-sect.  i\ 
of  that  section  are,  for  the  present  purpose,  identical  with  th( 
of  rule  22  (1)  of  the  Board  of  Trade  Eules  of  August,  1886.  ThJ 


(1)  Kule  22  :  "  If  the  promoters, 
empowered  by  the  order  to  make  the 
tramway,  do  not  within  the  time  in 
the  order  prescribed,  or  within  such 
prolonged  time  as  aforesaid,  and  if 
none  is  prescribed,  or  if  the  time  has 
not  been  prolonged  as  aforesaid,  then 
within  two  years  from  the  passing  of 
the  Act  confirming  the  order,  com- 
plete the  tramway,  and  open  it  for 
public  traffic,  then  and  in  every  such 
case  the  deposit  fund,  or  so  much 
thereof  as  shall  not  have  been  repaid 
to  the  depositors  .  .  .  shall,  from  and 
after  the  expiration  of  the  time  afore- 
said, be  applicable,  and  after  due  notice 
in  the  London  or  Edinburgh  Gazette, 
as  the  case  may  require,  shall  be  ap- 
plied towards  compensating  all  road 
authorities  for  the  expense  incurred 
by  them  in  taking  up  any  tramway  or 
materials  connected  therewith  placed 
by  the  promoters  in  or  on  any  road 
vested  in  or  maintain  able  by  such  road- 
authorities  respectively,  and  in  making 
good  all  damage  caused  to  such  roads 
by  the  construction  or  abandonment 
of  such  tramway,  and  for  which  injury 
or  loss  no  compensation  or  inadequate 
compensation  shall  have  been  paid, 
and  shall  be  distributed  in  satisfaction 


of  such  compensation  in  such  mani 
and  in  such  proportions  as  to  thj 
Supreme  Court  of  Judicature  in 
land,  or  Court  of  Exchequer  in  So 
land,  as  the  case  may  be,  may  seeij 
fit ;  and  if  no  such  compensation  si 
be  payable,  or  if  a  portion  of  the 
deposit  fund  .  .  .  shall  have 
found  sufficient  to  satisfy  all  jui| 
claims  in  respect  of  such  compel 
tion,  then  the  said  deposit  fimd 
or  such  portion  of  it  as  may  not  Ij 
required  as  aforesaid,  shall  either  l| 
forfeited  to  Her  Majesty,  and  sha 
accordingly  be  paid  or  transferred 
or  for  the  account  of  Her  Ik] 
Exchequer,  in  such  manner  as  tlj 
Court  in  which  the  deposit  is 
thinks  fit  to  order,  on  the  applicatic 
of  the  solicitor  of  Her  Majesty's  Trejj 
sury,  and  the  deposit  fund,  when  \ 
paid  or  transferred,  or  the  proceecl 
thereof,  shall  be  carried  to  and  fori 
part  of  the  Consolidated  Fund  of  til 
United  Kingdom ;  or  in  the  discretic| 
of  the  Court,  if  the  promoters  are 
company,  and  such  company  is  inscl 
vent,  and  has  been  ordered  to  be  wouij 
up,  or  a  receiver  has  been  appointej 
shall  wholly  or  in  part  be  paid 
transferred  to  such  receiver,  or  to  t] 
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Gfect  of  the  Act  is  to  exclude  the  right  of  the  Crown  by  forfeiture,  NORTH,  J. 
ut  on  the  present  occasion  the  Crown  makes  no  claim,  except  1892 
p  costs,  which  the  liquidator  does  not  dispute.  The  liquidator 
3presents  the  creditors  of  the  company,  and,  the  claims  of  the  ^^^J^^^ys^ 
orporation  of  Colchester  as  the  road  authority  having  been  Company. 
rovided  for,  the  amount  of  the  deposit  ought  to  be  paid  to  the 
quidator  "  as  part  of  the  assets  of  the  company,"  and  ought  to 
e  subject  to  the  payment  of  the  liquidator's  general  costs  of  the 
iuding  up  and  his  remuneration.  At  any  rate,  the  liquidator's 
)sts  of  the  special  certificate  and  the  proceedings  relating 
lereto  ought  to  be  paid  out  of  the  deposit.  The  present  case 
ffers  from  previous  cases  relating  to  the  application  of  similar 
3posits.  In  In  re  Bradford  Tramways  Company  (1)  the  question 
IS,  whether  the  deposit  could  be  applied  in  paying  creditors  of 
e  company  until  it  had  been  ascertained  that  they  could  not 
3  paid  by  means  of  calls  upon  the  shareholders,  and  it  was  held 
lat  it  could  not  be  so  applied  merely  for  the  purpose  of  relieving 
e  shareholders  from  their  liability.  In  In  re  Lowestoft,  Yar- 
outli,  and  Southwold  Tramways  Company  (2)  there  were  no 
meritorious  "  creditors,  and,  therefore,  costs  were  not  allowed 
the  liquidator,  because  he  represented  only  persons  who  were 
)t  entitled  to  anything.  In  the  present  case  there  are  "  meri- 
rious"  creditors,  and  the  liquidator,  who  represents  them  and 
LS  succeeded  in  obtaining  this  money  for  them,  ought  to  have 
3  costs  and  remuneration  out  of  the  fund.  The  rule  speaks  of 
e  deposit  being  "  applied  as  part  of  the  assets  of  the  company 
r  the  benefit  of  the  creditors  thereof,"  and  in  a  winding-up  the 
isets  of  the  company  are  applied  first  in  paying  the  costs  of  the 
]t[mdation.  The  creditors  would  not  have  received  a  shilling  if 
i  winding-up  order  had  not  been  made  and  a  liquidator  appointed, 
j|d  it  is  reasonable  that  the  costs  of  the  liquidation  and  the 
itnuneration  of  the  liquidator  should  be  first  paid. 


iiuidator  or  liquidators  of  the  com-  the  same  as  those  of  sub-sect.  2  of 

I'ay,  or  be  otherwise  applied  as  part  sect.  1  of  the  Parliamentary  Deposits 

the  assets  of  the  company  for  the  and  Bonds  Act,  1892  (55  &  56  Vict. 

icfit  of  the  creditors  thereof."  c.  27).] 

The  latter  part  of  this  rule  (from  (1)  4  Ch.  D.  18. 

words  "  or  in  the  discretion  of  the  (2)  6  Ch.  D.  484. 


t "  to  the  end)  are  in  substance 
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NORTH,  J.      S.  Hall,  Q.C.,  and  Eustace  Smith,  for  the  Colchester  roac 
1892       authority  and  other  creditors: — 

In  re  We  do  not  object  to  the  payment  out  of  the  deposit  of  th( 
TramwayV  costs  properly  incurred  by  the  liquidator  in  obtaining  paymen 
Company.    ^£  ^-^^^  ^^^^  Court.    But  the  general  costs  of  the  liqui 

dation  and  the  remuneration  of  the  liquidator  ought  not  to  bt 
paid  out  of  the  deposit.  The  rule  does  not  authorize  such  a  pay 
ment.  The  point  was  really  decided  by  In  re  Lowestoft,  Yarmouth 
and  Southwold  Tramivays  Com]oany  (1).  The  right  of  the  liquidate: 
cannot  depend  upon  whether  there  are  or  are  not  "  meritorious ' 
creditors.  The  deposit  can  only  be  applied  for  the  benefit  of  th( 
creditors  of  the  company.    The  liquidator  is  not  a  creditor. 

Ingle  Joyee,  for  the  Crown. 

T.  L.  Wilkinson,  in  reply  : — 

In  In  re  Lowestoft,  Yarmouth,  and  Soiithivold  Tramivays  Com 
fany,  Sir  G.  Jessel,  M.E.,  only  decided  that,  as  the  deposit  wa 
forfeited  to  the  Crown,  he  would  not  order  the  liquidator's  cost 
to  be  paid  out  of  it.  The  rule  does  not  say  that  the  deposit  i 
to  be  paid  to  the  creditors,  but  that  it  is  to  be  applied  for  thai 
benefit.  The  costs  of  liquidation  have  been  incurred  for  thai 
benefit,  and  ought,  therefore,  to  be  paid  out  of  the  deposit,  am 
the  liquidator  ought  to  be  remunerated  for  his  trouble. 

KORTH,  J. : — 

In  my  opinion  the  contention  of  the  Eespondents  is  right 
The  undertaking  of  the  company  has  been  abandoned;  ai 
order  has  been  made  to  wind  it  up,  and  a  liquidator  has  beei 
appointed.  Various  proceedings  have  been  taken  in  the  winding 
up  for  settling  the  list  of  contributories  and  for  other  purposes 
The  assets  of  the  company  are  very  small  in  amount,  and  th 
claims  made  by  creditors  very  much  exceed  the  assets.  Th 
creditors  would  have  to  go  without  payment,  but  for  the  fac 
that  there  are  these  parliamentary  deposits,  which  are  availabl 
for  the  purposes  mentioned  in  rule  22  of  the  Board  of  Trad 
Eules  and  the  Act  of  1892.    At  the  instance  of  the  liquidator 

(1)  6  Ch.  D.  484. 
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inquiries  were  directed  to  ascertain  what  claims  ought  to  be 
paid  out  of  the  deposits — whether  there  were  any  of  what  have 
been  called  "  meritorious "  creditors.  The  Chief  Clerk  has 
found  that  some  (but  not  all)  of  those  persons  who  have  been 
ascertained  to  be  creditors  of  the  company  are  "  meritorious " 
creditors.  The  deposits  are  sufficient  in  amount  to  pay  these 
creditors  in  full,  but  they  are  not  sufficient  to  pay  also  the  liqui- 
dator's general  costs  incurred  in  the  winding-up  and  his  remu- 
neration. But  some  additional  costs  have  been  incurred  by  him 
with  reference  to  the  application  of  the  deposits — costs  in  the 
matter  of  the  Tramways  Acts — and  I  think  the  liquidator  is 
entitled  to  have  those  costs  paid  out  of  the  deposits.  It  is  not 
really  necessary  for  me  to  decide  this,  for  it  is  conceded  by  the 
Kespondents  that  the  liquidator  shall  have  those  costs.  The 
order  must  provide  for  payment  to  him  accordingly.  But  the 
liquidator  is  not  content  with  this ;  he  claims  a  larger  amount  of 
costs.  In  the  first  place,  it  is  said  that  the  special  certificate 
proceeded  to  a  great  extent  upon  the  evidence  on  which  the 
general  certificate  in  the  winding-up  was  founded,  and  that  he 
ought  to  have  the  costs  of  those  affidavits  filed  in  the  winding- 
up  which  were  used  for  the  purpose  of  the  special  certificate. 
The  Taxing  Master  will  know  how  to  deal  with  this  matter,  and 
I  need  not  give  him  any  special  directions.  Then  the  liquidator 
asks  that  his  general  costs  of  the  winding-up  may  be  paid  out  of 
the  deposits.  If  these  deposits  formed  part  of  the  general  assets 
of  the  company  he  would  of  course  be  entitled  to  have  his  costs 
out  of  the  fund.  But  the  deposits  are  not  part  of  the  company's 
general  assets.  By  the  law  as  it  formerly  stood,  the  deposits  would 
under  existing  circumstances  have  become  forfeited  to  the  Crown. 
But  the  recent  legislation  has  provided  for  a  different  application 
of  the  fund.    [His  Lordship  read  rule  22,  and  continued  : — ] 

The  final  words  of  this  rule,  "  shall  be  otherwise  applied  as 
part  of  the  assets  of  the  company  for  the  benefit  of  the  creditors 
thereof,"  are  very  important  words,  and  I  cannot  overlook  them. 
No  one  is,  in  my  opinion,  entitled  to  share  in  the  fund  unless  he 
is  a  creditor  of  the  company.  I  think  that  the  costs  of  the 
proceedings  taken  to  obtain  the  fund  for  the  creditors  ought  to 
be  paid  first  out  of  it ;  but  I  cannot  see  how,  in  any  sense  of  the 
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words,  the  liquidator  can  be  called  a  "  creditor  of  the  company  " 
in  respect  of  his  costs  in  the  winding-up.  His  claim  to  those 
costs  has  arisen  since  the  winding-up  order  was  made.  He  is 
entitled,  no  doubt,  to  have  his  general  costs  of  the  liquidation 
paid  first  out  of  the  general  assets  of  the  company.  But  these 
deposits  are  not  general  assets  of  the  company  ;  they  are  only 
made  assets  for  a  particular  purpose,  and,  in  my  opinion,  I  have 
no  jurisdiction  to  order  the  general  costs  of  the  liquidation  to 
be  paid  out  of  them.  I  can  find  nothing  in  the  judgment  in 
the  Lowestoft  Case  (1)  to  shew  that  the  Master  of  the  Kolls  would 
have  given  the  liquidator  his  costs  if  there  had  been  me  ritorious- 
creditors.  But  the  point  with  which  I  have  now  to  deal  was  not 
decided  then.  The  costs  of  the  creditors  must  be  paid  ou  t  of  the 
fund,  and  also  those  costs  of  the  liquidator  which  I  h  ave  men- 
tioned. The  residue  will  be  divided  among  the  creditors  named  in 
the  special  certificate  in  proportion  to  the  amounts  of  their  debts. 

Ingle  Joyce : — The  Crown  raises  no  objection  to  that. 

Solicitors :  Atkinson  &  Dresser  ;  Richard  Tree  ;  Hare  &  Co, 

W.  L.  C. 


NORTH,  J. 
1892 

Bee.  6,  7, 
8, 10. 


CHRISTIE  V,  DAYEY. 

[1892    C.  3775.] 

Injunction — Noise — Playing  on  Musical  Instruments — Reasonable  Use  of  House 

— Malice. 


The  giving  of  musical  lessons  by  a  teacher  of  music,  the  lessons  extend- 
ing over  seventeen  hours  in  a  week,  in  a  house  separated  from  the  adjoining 
house  by  a  party- wall,  there  being  also  from  time  to  time  practising  on 
the  piano  and  violin,  and  singing,  and  in  the  evening  musical  performances 
for  the  entertainment  of  the  persons  living  in  the  house,  and  occasionally 
musical  parties,  and  frequent  practising  on  the  violoncello  as  late  as  eleven 
at  night : — 

Held,  not  to  constitute  a  legal  nuisance  of  which  the  occupier  of  the 
adjoining  house  was  entitled  to  complain. 

But  an  injunction  was  granted  to  restrain  the  occupier  of  the  adjoining 
house  from  causing  or  permitting  any  sounds  or  noises  in  his  house,  so  as- 


(1)  6  Ch.  D.  484. 
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to  vex  or  annoy  the  occupier  of  tlie  first  house,  the  Court  being  satisfied  NORTH,  J. 
that  he  had  been  making  noises  on  musical  instruments  and  otherwise  jgg2 
maliciously  for  the  purpose  of  annoying  the  occupier  of  the  first  house.  ^^^^ 


The  object  of  the  action  was  to  obtain  an  injunction  to  restrain 
the  making  of  noises  in  the  Defendant's  house. 

The  Plaintiffs  were  Mr.  J.  F.  Holder  Christie  and  his  wife,  who 
resided  at  No.  68,  Angell  Boad,  Brixton  ;  the  Defendant  was  Mr. 
E.  Fitzer  Bavey^  who  resided  in  the  house  which  immediately 
adjoined  the  Plaintiffs'  house,  the  two  houses  being  "  semi- 
detached." Mrs.  Christie  was  a  teacher  of  music  and  singing. 
She  taught  music  at  a  high  school,  and  also  took  private  pupils, 
some  of  whom  came  to  her  house  for  their  lessons.  Her  daughter, 
who  was  a  medallist  of  the  Boyal  Academy  of  Music,  lived  in 
the  house,  and  she  gave  lessons  on  the  piano  and  the  violin, 
some  of  these  being  to  pupils  who  came  to  the  house.  A  Miss 
Kennedy,  who  was  also  a  medallist  of  the  Boyal  Academy,  came 
to  reside  in  the  Plaintiffs'  house  on  the  27th  of  September, 
1892.  The  Plaintiffs  had  a  son,  who  also  lived  in  the  house. 
He  was  during  the  day  engaged  in  business,  and  did  not  return 
home  till  late  in  the  evening.  He  was  in  the  habit  of  playing 
the  violoncello  up  to  eleven  o'clock  at  night ;  but  he  was  only 
an  amateur.  The  Defendant  was  an  engraver  on  wood.  The 
Plaintiffs  had  occupied  their  house  for  three  years,  and  up  to 
the  30th  of  September,  1892,  the  relations  between  them  and  the 
Defendant  had  been  harmonious.  No  complaint  had  been  made 
on  either  side.  On  the  30th  of  September  the  Defendant  wrote 
to  Mr.  Christie  as  follows : — 

"  During  this  week  we  have  been  much  disturbed  by  what  I 
at  first  thought  were  the  bowlings  of  your  dog,  and,  knowing 
from  experience  that  this  sort  of  thing  could  not  be  helped,  I 
put  up  with  the  annoyance.  But,  the  noise  recurring  at  a  com- 
paratively early  hour  this  morning,  I  find  I  have  been  quite 
mistaken,  and  that  it  is  the  frantic  effort  of  some  one  trying 
to  sing  with  piano  accompaniment,  and  during  the  day  we  are 
treated  by  way  of  variety  to  dreadful  scrapings  on  a  violin,  with 
I  accompaniments.  If  the  accompaniments  are  intended  to  drown 
'the  vocal  shrieks  or  teased  catgut  vibrations,  I  can  assure  you  it 
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NORTH,  J.  is  a  failure,  for  they  do  not.    I  am  at  last  compelled  to  complain, 
1892       for  I  cannot  Scarry  on  my  profession  with  this  constant  thump, 
Chbistie    thump,  scrape,  scrape,  and  shriek,  shriek,  constantly  in  my  ears. 
Davfy  ^®  ^  pleasure  or  source  of  profit  to  you,  but  to  me  and 

  mine  it  is  a  confounded  nuisance  and  pecuniary  loss,  and,  if 

allowed  to  continue,  it  must  most  seriously  affect  our  health  and 
comfort.  We  cannot  use  the  back  part  of  our  house  without 
feeling  great  inconvenience  through  this  constant  playing,  some- 
times up  to  midnight  and  even  beyond.  Allow  me  to  remind 
you  of  one  fact,  which  must  most  surely  have  escaped  you — that 
these  houses  are  only  semi-detached,  so  that  you  yourself  may 
see  how  annoying  it  must  be  to  your  unfortunate  next-door 
neighbour.  If  it  is  not  discontinued  I  shall  be  compelled  to 
take  very  serious  notice  of  it.  It  may  be  fine  sport  to  you,  but 
it  is  almost  death  to  yours  truly." 

In  consequence  of  the  tone  of  this  letter  Mr.  Christie  returned 
no  answer  to  it.  The  Plaintiffs  alleged  that  on  the  very  same, 
or  the  next,  day  the  Defendant  commenced  a  series  of  noises  in 
his  house  whenever  the  playing  of  music  was  going  on  in  the 
Plaintiffs'  house — such  as  knocking  on  the  party-wall,  beating 
on  trays,  whistling,  shrieking,  and  imitating  what  was  being 
played  in  the  Plaintiffs'  house.  This  conduct,  it  was  said, 
continued  up  to  the  12th  of  October. 

The  Plaintiffs  consulted  their  solicitors,  and  they,  on  the  12th 
of  October,  wrote  to  the  Defendant  as  follows : — "  We  have  been 
consulted  by  Mr.  and  Mrs.  Christie  in  reference  to  the  outrageous 
system  of  annoyance  which  you  have  adopted  towards  them  in 
hammering  and  beating  trays  against  the  party  wall  between 
your  house  and  theirs,  and  making  other  offensive  noises  when- 
ever any  music  is  going  on  in  their  house.  Your  letter  to  Mr. 
Christie  on  the  subject  was  brought  to  us  at  the  time ;  but  the 
tone  thereof  was  so  extremely  coarse  and  insulting  that  we  ad- 
vised our  client  to  treat  it  with  the  contempt  which  it  appeared 
to  us  to  deserve.  It  may  be  that,  if  you  are  not  of  a  musical 
nature,  the  sound  which  may  reach  you  from  our  clients'  house 
owing  to  the  thinness  of  the  party  wall  (for  which,  by  the  way, 
they  are  not  responsible),  is  not  very  agreeable  to  you ;  but  at 
the  same  time  you  must  remember  that  our  clients  have  to  carry 
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on  their  profession,  as  well  as  yourself,  and,  moreover,  we  haye  NORTH,  J. 
yet  to  learn  that  it  is  an  unreasonable  use  of  a  private  house  to  1892 
play  the  pianoforte  or  sing.    Your  own  complaint  that  the  music  Christie 
interferes  with  the  exercise  of  your  profession  is,  we  understand,  i)a.vey. 

quite  unfounded,  as  we  believe  the  fact  is  that  you  have  con-   

verted  the  upper  storey  of  your  house  into  an  office,  where  you 
could  not  possibly  hear  what  is  going  on  on  the  ground  floor 
next  door.  On  the  other  hand,  your  disgraceful  proceedings  are 
the  cause  of  very  much  discomfort  and  annoyance  to  our  clients, 
and  seriously  interfere  with  their  professional  pursuits  and  en- 
gagements, and,  therefore,  unless  you  at  once  give  us  an  under- 
taking to  discontinue  them,  you  will  compel  our  clients  (much 
as  they  would  wish  to  avoid  quarrelling  with  their  neighbours) 
to  adopt  the  only,  remedy  which  appears  to  be  open  to  them — 
namely,  to  take  proceedings  against  you  in  the  Chancery  Divi- 
sion to  obtain  an  injunction  to  restrain  the  continuance  of  the 
conduct  you  have  seen  flt  to  adopt." 

The  Defendant,  in  reply  to  this  letter,  wrote  on  the  next  day 
as  follows  : — "  Your  favour  of  the  12th  to  hand  in  re  Christie,  in 
which  you  talk  of  *  outrageous  system  of  annoyance,  &c.,  ham- 
mering and  beating  trays,  &c.'  This  I  emphatically  deny.  I 
have  a  perfect  right  to  amuse  myself  on  any  musical  instrument 
I  may  choose,  and  I  am  quite  sure  I  should  be  the  last  person  to 
do  anything  knowingly  to  annoy  my  neighbours.  What  I  do 
is  simply  for  recreation's  sake,  and  to  perfect  myself  in  my 
musical  studies.  You  express  your  opinion  about  my  letter, 
I  which  is  quite  contrary  to  my  own.  I  see  nothing  coarse  or 
insulting  in  it ;  but  I  look  upon  it  as  shewing  my  desire  to  be 
on  friendly  terms  with  my  neighbours,  for  I  wrote  in  quite  a 
jocular  manner.  However,  each  one  to  his  taste.  Your  third 
paragraph  questions  my  musical  taste.  Well,  I  believe,  from 
my  past  musical  training,  that  I  am  perfectly  qualified  to  dis- 
tinguish the  difference  between  music  and  noise.  ISTow,  seriously, 
I  put  it  to  you,  is  it  not  most  excruciating  to  have  constant 
repetitions  of  the  five-fingered  exercises,  and  only  receiving  the 
higher  notes  of  the  vocal  efforts  ?  I  do  not  for  one  moment 
think  that  there  are  no  beautiful  gradations ;  but  they  don't 
reach  me.     I  am  quite  thankful,  I  can  assure  you,  for  your 
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NORTH,  J.  eminently  legal  opinion  as  to  your  clients'  non-responsibility  for 

1892      the  thinness  of  the  party  wall.    I  do  remember  that  your  clients 

€hristie    have  to  carry  on  their  profession  as  well  as  myself,  and  this  has 

^  ^'  made  me  shew  more  forbearance  than  I  otherwise  should  have 
Davey. 

  done.    But,  while  making  all  allowances  for  the  privilege  of 

those  who  rent  private  houses,  I  have  yet  to  learn  that  the  same 
principle  does  not  apply  to  me  as  well  as  to  them.  I  now  come 
to  the  most  serious  part  of  your  letter,  in  which  you  say  that  my 
complaint  of  the  music  interfering  is  quite  unfounded.  You 
have  the  two  opinions,  mine  and  your  clients' ;  one  of  us  is  evi- 
dently (to  say  the  least  of  it)  departing  from  the  truth,  and  it  is 
not  I.  The  sounds  reach  up  to  my  room  most  clearly,  and  my 
assistants  are  constantly  complaining  to  me  about  it.  We  have 
the  most  difficult  portraits  to  reproduce,  requiring  great  thought 
and  the  most  delicate  treatment.  This  is  my  specialite,  and,  if 
the  thing  were  (I  mean  the  noise)  only  now  and  then,  I  should 
not  have  thought  of  complaining  ;  but  it  is  almost  intermittent 
(sic),  morning,  noon,  and  night,  and  perhaps  the  thinness  of  the 
party  wall  acts  as  a  conductor  and  carries  this  terrible  noise 
right  up  to  my  studio.  I  am  given  to  understand  that  your 
clients  have  no  carpet  on  the  floor,  nor  pictures  on  the  walls, 
consequently  there  is  nothing  to  deaden  the  sounds,  as  in  other 
private  houses.  Your  clients'  predecessor  was  a  very  musical 
person  indeed ;  but,  his  place  being  properly  furnished,  the 
sound  did  not  reach  here  to  any  extent ;  but  here  everything  is 
done  to  increase  the  sound,  and  I  have  yet  to  learn  that  I  am 
compelled  to  be  a  martyr  because  my  neighbour  is  musical. 
Lastly,  you  say  that  I  interfere  with  your  clients'  professional 
pursuits.  Just  so ;  this  is  simply  reversing  my  complaint,  and 
what  is  sauce  for  the  goose  is  sauce  for  the  gander.  I  have  not 
complained  without  reason,  for  I  cannot  sit  downstairs  either  to 
read  a  book  or  converse  with  friends  or  clients,  as  the  case  may 
be,  but  what  this  atrocious  hubbub  drowns  all  efforts  to  hear,  and 
is  continued  on  to  midnight  and  after,  and  often  commences  a 
little  after  8  a.m.  When  illness  was  in  my  house  no  cessation 
took  place,  and  to  my  mind  your  clients  have  lately  carried  it  so 
far  as  to  shew  that  it  is  done  maliciously ;  so  you  will,  I  have  no 
doubt,  see  that,  as  I  am  the  party  wronged,  and  have  the  right 
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of  complaint  on  my  side,  I  shall  positively  refuse  to  give  any  NORTH,  J. 
undertaking  that  I  shall  cease  my  musical  performances.    To  1892 
shew  my  willingness  to  meet  the  convenience  of  my  neighbours,  Christie 
I  am  perfectly  willing  to  compromise  the  matter  by  their  agree-  d^vey 

ing  to  have  one  part  of  the  week  and  me  the  other.    I  will  give   

them  the  choice,  leaving  the  Lord's  Day  as  it  really  ought  to  be, 
^  day  of  rest,  neither  of  us  using  it  as  a  day  of  musical  recrea- 
tion, but  absolute  rest.  Here  is  a  case  in  point  now — while  I 
am  writing  this  up  in  my  studio  there  is  some  ouq  next  door 
making  frantic  efforts  to  reach  an  upper  note.  It  is  intolerable ; 
the  house  is  no  longer  a  private  house,  but  a  public  one,  pupil 
after  pupil  coming  and  practising,  and  letting  out  their  pianos 
for  practising  only,  sometimes  two  pianos  going  at  the  same 
time.  It  is  my  intention  during  these  winter  months  to  en- 
deavour to  perfect  myself  on  the  following  instruments — viz., 
flute,  concertina,  cornopean,  horn,  and  piano,  which  my  child  is 
learning  to  accompany  me.  I  used  to  play  them  at  one  time, 
both  in  a  church  band  and  an  amateur  troupe ;  but  I  have  been 
out  of  practice  lately,  but  hope  soon  to  regain  my  former  pro- 
ficiency." 

The  writ  in  the  action  was  issued  on  the  20th  of  October, 
1892,  and  by  it  the  Plaintiffs  claimed  an  injunction  to  restrain 
the  Defendant,  his  servants  and  agents,  from  (1.)  playing  con- 
certinas, horns,  flutes,  pianos,  and  other  musical  instruments; 
(2.)  blowing  whistles;  (3.)  knocking  on  trays  or  boards;  (4.) 
hammering ;  (5.)  shrieking  or  shouting  ;  (6.)  making  other  loud 
noises  in  such  manner  as  to  cause  annoyance  or  injury  to  the 
Plaintiffs,  or  either  of  them,  as  occupiers  of  their  house,  and 
from  otherwise  using  the  Defendant's  adjoining  house  in  such 
manner  as  to  cause  annoyance  or  injury  to  the  Plaintiffs,  or 
either  of  them  ;  and  damages  for  the  Defendant's  wrongful  acts. 
The  Plaintiffs  gave  notice  of  motion  for  an  interlocutory  in- 
junction, and  the  Defendant  delivered  a  notice  which  he  called 
a  "  notice  by  way  of  counter-claim,"  by  which  he  asked  for  an 
injunction  to  restrain  the  Plaintiffs  from  making  noises  in  their 
house  by  giving  lessons,  practising  or  playing  upon  pianos, 
violins,  violoncellos,  or  other  musical  instruments,  or  singing 
in  an  unreasonable  manner  or  at  unreasonable  times,  or  from 
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NORTH,  J.  otherwise  causing  or  permitting  loud  noises  to  be  made  in 
1892       the  house  in  such  a  manner  as  to  cause  nuisance,  annoyance,  or 
Christie    iiijury  to  the  Defendant  as  occupier  of  the  adjoining  house  ; 
Davey  damages  for  wrongful  acts  of  the  Plaintiffs  in  making  or 

  permitting  such  noises. 

The  trial  of  the  action  was  advanced,  and  it  was  agreed  that 
the  Defendant's  notice  should  be  treated  as  a  counter-claim 
properly  delivered. 

The  evidence,  as  the  Court  held,  shewed  that  the  lessons 
given  by  Mrs.  Christie  and  her  daughter  to  pupils  who  came 
to  the  house  occupied  altogether  seventeen  hours  in  the  week. 
On  two  days  in  the  week,  Wednesday  and  Saturday,  no  lessons 
were  given.  The  Plaintiffs'  daughter  and  Miss  Kennedij  prac- 
tised at  times.  The  Plaintiffs  sometimes  had  musical  parties 
in  the  evening,  and  at  other  times  Mrs.  Christie  and  the  other 
ladies  played  the  piano  in  the  evening  for  the  amusement  of 
the  family.  The  Plaintiff  's  son  was  in  the  habit  of  practising 
the  violoncello  in  the  kitchen  after  ten  o'clock  at  night  till 
eleven  o'clock,  and  sometimes  a  little  later,  and  on  one  occasion 
when  he  was  unwell  he  had  practised  in  his  bedroom  upstairs. 
He  occasionally  practised  for  a  short  time  on  Sunday  afternoon 
and  evening. 

The  Plaintiffs  adduced  evidence  in  support  of  their  allega- 
tions as  to  the  noises  which  they  heard  in  the  Defendant's 
house  in  the  period  from  the  1st  of  October  to  the  issue  of  the 
writ. 

The  witnesses  said  that  the  Defendant  had  what  they  de- 
scribed as  '^mock  concerts"  for  the  purpose  of  annoying  the 
,  Plaintiffs. 

The  Defendant  and  his  witnesses  denied  that  there  had  ever 
been  any  knocking  on  tea-trays,  or  hammering  on  the  wall  in 
his  house,  or  that  he  had  ever  had  any  "  mock  concerts."  They 
said  that  there  had  been  no  noise  except  that  produced  by 
playing  of  the  concertina  and  other  musical  instruments,  and  such 
hammering  as  was  incident  to  the  Defendant's  business  of  an 
engraver.  The  Defendant  had  been  for  some  years  in  the  habit 
of  having  a  musical  evening  once  a  w^eek,  on  which  occasions 
friends  came  to  spend  the  evening  at  his  house. 
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CozenS'Harcty,  Q.C.,  and  Upjohn,  for  the  Plaintiffs : —  NORTH,  J. 

The  Defendant's  own  letter  shews,  and  the  evidence  confirms 
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this,  that  he  deliberately  and  maliciously  made  noises  for  the  mere  Christie 
purpose  of  annoying  and  vexing  the  Plaintiffs,  and  interfering  Davey. 
with  their  reasonable  enjoyment  of  their  house.    In  such  a  case  ~ 
the  Court  will  interfere  by  injunction  to  protect  the  Plaintiffs. 
Indeed,  even  in  cases  in  which  there  has  been  no  malice,  the 
Court  has  restrained  the  making  of  noises  which  have  caused 
serious  annoyance  and  injury  to  a  plaintiff :  Gaunt  v.  Fynney  (1)  ; 
Ball  V.  Bay  (2) ;  Broder  v.  Saillard  (3) ;  Bernhardt  v.  Men- 
tasti  (4).    The  Defendant  has,  to  use  the  words  of  Lord  Selborne 
in  Gaunt  v.  Fynney  (5),  been  acting  in  a  manner  "  which,  beyond 
[fair  controversy,  ought  to  be  regarded  as  excessive  and  un- 
jreasonable."    "  A  nuisance  by  noise  (supposing  malice  to  be  out 
of  the  question)  is  emphatically  a  question  of  degree." 

As  regards  the  Defendant's  counter-claim,  the  evidence  shews 
that  the  Plaintiffs  have  not  been  making  any  unreasonable  use 
)f  their  house.  The  Defendant  has  entirely  failed  to  make 
yood  his  allegations. 

(7.  Lytfelton  Chubb,  for  the  Defendant : — 

No  reported  case  at  all  like  the  present  is  to  be  found  in 
yhich  an  injunction  has  been  granted.    The  Plaintiffs  in  fact 
eek  to  restrain  the  Defendant  from  making  a  noise,  in  order 
hat  they  may  be  the  better  able  to  make  a  noise  themselves, 
^hey  admit  that  music  is  almost  continually  going  on  in  their 
ouse.    Plaintiffs  who  thus  act  themselves  are  not  entitled  to 
revent  their  neighbour  from  playing  on  any  instrument  he 
ikes.  The  evidence  shews  that  the  Plaintiffs'  case  is  de  minimis. 
\q  Defendant  had  been  suffering  annoyance  for  some  years,  and 
was  greatly  increased  after  Miss  Kennedy  came  to  live  with 
16  Plaintiffs.     The  Plaintiffs  have  exaggerated  every  sound 
hich  in  any  way  interfered  with  their  music;  they  were,  as 
ord  Selborne  said  in  Gaunt  v.  Fynney  (6),  "prepossessed 

(1)  Law  Rep.  8  Ch.  8,  12.  (4)  42  Ch.  D.  685. 

(2)  Ibid.  467.  (5)  Law  Rep.  8  Ch.  12. 

(3)  2  Ch.  D.  692,  700.  (6)  Ibid.  13^ 
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NORTH,  J.  listeners."    The  Plaintiffs  are  not  entitled  to  absolute  silence  in 
1892       their  neighbour's  house. 
Christie       [North,  J. : — Is  there  a  legal  nuisance  ?  Harrison  v.  Good  (1).] 
Davey.        In  Tocl-Heatly  v.  Benham  (2),  it  was  questioned  whether 
Harrison  v.  Good  was  right  in  limiting  the  term  "  nuisance  "  in 
a  covenant  to  that  which  is  a  legal  nuisance.    But  those  cases 
depended  on  covenant. 

[Cozens-Hardy,  referred  to  German  v.  Chapman  (3).] 

Even  if  a  man  is  carrying  on  a  legitimate  trade,  this  will  not 
justify  his  causing  a  nuisance  to  his  neighbour:  Broder  v, 
Saillard  (4). 

[North,  J.,  referred  to  Kemp  v.  Soher  (5).] 
The  Plaintiffs  are  making  an  unreasonable  and  excessive 
of  their  house.    There  has  been  no  acquiescence  on  the  part 
the  Defendant.    There  has  been  nothing  more  than  forbearan 
by  him. 

North,  J. : — 

In  my  opinion  the  Plaintiffs  are  entitled  to  the  injunction  fi 
which  they  ask.  They  have  lived  for  three  years  in  a  semi 
detached  house,  and,  from  the  description  given  to  me  of  t' 
way  in  which  sounds  are  heard  between  the  houses,  I  think  th 
party-wall  cannot  be  very  substantial.  The  Plaintiffs'  familj, 
consists  of  the  husband,  who,  perhaps  fortunately  for  himself,  ii 
very  deaf;  the  wife,  who  is  admitted  to  be  a  skilful  musician  ancL 
an  excellent  pianist;  and  a  daughter,  a  young  lady  who  ham 
received  a  good  musical  education  and  has  taken  a  very  gocxB 
musical  degree.  She  teaches  the  pianoforte  and  violin,  but  shI 
does  not  sing.  The  mother  and  the  daughter  have  musicaH 
pupils,  some  at  home  and  some  abroad.  I  have  no  reason  to  conl 
elude  that  there  has  been  of  late  any  increase  in  the  numbef F 
of  the  pupils  or  in  the  extent  of  the  lessons.  [His  Lordshi 
referred  to  the  evidence  on  this  point,  and  continued : — ]  Mi 
Christie  practises  to  some  extent ;  Mrs.  Christie  does  not ;  and  th 


(1)  Law  Rep.  11  Eq.  338.  (3)  7  Ch.  D.  271. 

(2)  40  Ch.  D.  80.  (4)  2  Ch.  D.  692. 

(5)  1  Sim.  (N.S.)  517. 
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Plaintiffs  occasionally  have  musical  parties  in  the  evening,  and  NORTH,  J. 
they  also  have  music  in  the  evening  for  their  own  enjoyment.  1892 
On  the  27th  of  September  Miss  Kennedy  came  to  stay  in  the  Christie 
Plaintiffs'  house,  and  it  has  been  suggested  that  this  led  to  the  jy^^^^ 

Defendant's  writing  the  letter  of  the  30th  of  September.    I  do   

not  know  whether  it  did ;  but  I  find  it  difficult  to  reconcile  that 
suggestion  with  the  terms  of  the  letter.    Miss  Kennedy  has  a 
I  contralto  voice,  and  in  that  letter  the  Defendant  complains  that 
I  he  hears  only  the  higher  notes  of  what  is  sung  in  the  Plaintiffs' 
!  house,  and  that  the  lower  notes  do  not  reach  to  him.  However 
that  may  be.  Miss  Kennedy  came  to  the  Plaintiffs'  house  on  the 
i27th  of  September.     She  is  a  very  skilful  musician  and  is  a 
j medallist  of  the  Academy  of  Music ,  and  she  has  come  to  London 
Ifor  the  purpose  of  continuing  her  musical  studies.     From  the 
evidence  I  think  that  she  has  not  practised  much  at  home, 
jthough  no  doubt  she  performs  a  certain  amount  of  music  during 
the  week  in  the  house.    The  Defendant  lives  in  the  adjoining 
house.    He  has  a  wife  and  a  small  child.    He  and  his  family  are 
said  to  be  musical,  and  for  some  years  past  they  have  been  in 
the  habit  of  having  a  musical  evening  once  a  week.    I  cannot 
find  in  the  evidence  any  suggestion  that  those  musical  evenings 
have  been  conducted  in  a  manner  open  to  any  objection.  The 
music  does  not  seem  to  have  been  of  a  very  high  class,  but  there 
is  nothing  to  lead  me  to  suppose  that  it  was  not  good  music  of 
its  class.    On  the  30th  of  September,  moved  by  some  cause  or 
other,  the  Defendant  wrote  a  letter  to  Mr.  Christie.    [His  Lord- 
ship read  the  letter,  and  observed  that  though  the  parties  had 
lived  next  door  to  each  other  for  three  years,  no  complaint  had 
ever  been  made  previously,  either  by  the  Plaintiff  to  the  Defen- 
dant or  by  the  Defendant  to  the  Plaintiff.] 

This  letter  was  certainly  written  in  a  tone  calculated  to  set  up 
jthe  backs  of  the  Plaintiffs'  family.  The  letter  was  received  by 
Mr.  Christie  on  the  1st  of  October.  The  next  letter  was  written 
)j  the  Plaintiffs'  solicitor  to  the  Defendant  on  the  12th  of 
3ctober.  During  the  interval,  according  to  the  Plaintiffs'  evi- 
lence,  unusual  noises  had  proceeded  from  the  Defendant's  house 
vhich  interfered  with  the  comfort  of  the  Plaintiffs'  family,  and  to 
)me  extent  with  the  pupils'  lessons,  and  also  with  Miss  Kennedy  s 

Vol.  I.  1893.  2  A  1 
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NORTH,  J.  composition  and  practice.    This  went  on  to  such,  an  extent  that 
1892       Mr.  Christie  instructed  his  solicitors  to  write  the  letter  of  the  12th 
CiiKisTiE        October.    I  agree  entirely  with  the  suggestion  of  Mr.  Chuhh, 
Davey  ^^^^  possibly  the  Plaintiff  and  his  witnesses  might  feel 

  disposed,  after  the  Defendant's  letter  of  the  30th  of  September, 

to  regard  what  was  done  in  his  house  with  more  critical  ears 
than  if  no  such  a  letter  had  been  written.  [His  Lordship  read 
the  letter  of  the  12th  of  October,  and  the  Defendant's  reply.] 

In  that  reply  the  Defendant  took  his  stand  upon  a  different 
ground  from  that  which  he  has  now  adopted.  If  the  Defendant 
had  been  doing  nothing  but  what  he  had  done  before,  or  if  there 
had  been  an  increase  of  noise  in  the  carrying  on  of  his  business, 
I  should  have  expected  him  to  say  so.  But  I  find  neither  the 
one  nor  the  other  asserted  in  his  letters.  There  is  no  denial  of 
the  Plaintiffs'  allegations;  but  the  Defendant  asserted  that  he 
had  a  perfect  right  to  make  the  noises  complained  of,  and  that 
what  he  was  doing  was  done  for  his  own  recreation.  [His  Lord 
ship  commented  upon  the  evidence  as  to  what  had  taken  pi 
in  the  Defendant's  house,  and  said  that  he  came  to  the  conclusi 
from  the  Plaintiffs'  evidence,  which  in  substance  he  trusted,  that' 
in  the  interval  between  the  1st  of  October  and  the  issue  of  the 
writ  in  the  action  the  noises  made  in  the  Defendant's  hous{ 
were  of  a  very  different  character  from  those  which  had  beer 
previously  made.  On  this  point  he  accepted  the  evidence  of  th( 
Plaintiffs'  witnesses,  and  did  not  accept  that  of  the  Defendant  sv, 
far  as  it  was  opposed  to  that  of  the  Plaintiffs'.  He  came  to  th( 
conclusion  that  the  noises  complained  of  did  not  arise,  as  had 
been  suggested,  in  part  from  anything  which  had  been  done  ii 
the  due  course  of  the  Defendant's  trade.  His  Lordship  con 
tinued :— ] 

The  result  is  that  I  think  I  am  bound  to  interfere  for  th 
protection  of  the  Plaintiffs.  In  my  opinion  the  noises  whic 
were  made  in  the  Defendant's  house  were  not  of  a  legitimat 
kind.  They  were  what,  to  use  the  language  of  Lord  Selhoru 
in  Gaunt  v.  Fy^metj  (1),  "ought  to  be  regarded  as  excessive  an} 
unreasonable."  1  am  satisfied  that  they  were  made  deliberate! 
f  and  maliciously  for  the  purpose  of  annoying  the  Plaintiffs. 
(1)  Law  Rep.  8  Ch.  12. 
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what  has  taken  place  had  occurred  between  two  sets  of  persons  NORTH,  J. 
both  perfectly  innocent,  I  should  have  taken  an  entirely  different  1892 
view  of  the  case.   But  I  am  persuaded  that  what  was  done  by  the   .  cheistie 
Defendant  was  done  only  for  the  purpose  of  annoyance,  and  in  d/yey 

my  opinion  it  was  not  a  legitimate  use  of  the  Defendant's  house  /   

'  to  use  it  for  the  purpose  of  vexing  and  annoying  his  neighbours.  I 
I  am  not  satisfied  with  the  Defendant's  attempts  to  explain  away 
the  Plaintiffs'  statements.    This  being  so,  I  am  bound  to  give 
the  Plaintiffs  the  relief  which  they  ask. 

I  now  come  to  the  Defendant's  counter-claim.  He  complains 
of  that  which,  if  his  statements  were  true,  would  be  a  terrible 
nuisance  in  fact,  and  I  am  not  prepared  to  say  that  it  would  not 

i  I  also  be  a  legal  nuisance  calling  for  the  interference  of  the  Court. 

!  !The  Defendant  says  that  the  noise  of  musical  instruments  in  the 
Plaintiffs'  house  goes  on  from  morning  till  night — thirteen  hours 
a  day — Sunday  included.    In  my  opinion,  there  is  no  evidence 

I  jof  any  such  a  nuisance  as  that.  There  is  clear  evidence  of  what 
i   has  been  done  in  the  Plaintiffs'  house.    Mrs.  and  Miss  Christie 

i  have  pupils  at  home  for  periods  amounting  in  the  whole  to 
t  seventeen  hours  in  a  week.  To  some  extent  their  hours  overlap, 
[i  On  Mondays  the  lessons  occupy  four  and  a  half  hours  ;  on  Tues- 

ii  days  two  and  a  half  hours  ;  on  Wednesdays  there  are  none  ;  on 
t  Thursdays  they  occupy  three  hours  ;  on  Fridays  six  hours ;  and 
it  there  are  none  on  Saturdays.    In  my  opinion,  the  giving  of 

II  lessons  for  seventeen  hours  a  week  in  the  house  of  musicians,  who 
tr  gain  their  living  by  the  exercise  of  their  profession,  does  not 

give  the  Defendant  any  legal  ground  of  complaint.    JSTor  do  I 
Hi   think  that  the  additional  circumstance  that  Miss  Kennedy  plays 
1    and  sings  sometimes,  and  Miss  Christie  practises  sometimes,  and 
that  the  Plaintiffs  occasionally  have  musical  performances  in  the 
vening,  will  create  a  legal  nuisance.    I  cannot  see  what  legal 
I   pbjection  there  is  to  that.    I  am  for  the  moment  not  considering 
if    the  son's  playing  on  the  violoncello.    The  profession  which  th^ 
Plaintiffs'  family  practise  is  a  perfectly  legitimate  and  proper 
me,  and  I  cannot  omit  to  notice  the  fact  that  for  three  years 
\oi  a  single  complaint  was  made  by  the  Defendant  to  the 
^aintiffs.    I  asked  counsel  whether  they  were  aware  of  any  case 
n  which  it  has  been  held  that  the  carrying  on  of  a  ladies'  school 
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NORTH,  J.  is  a  nuisance  which  the  Court  will  restrain.   There  are,  no  doubt, 
1892       cases  in  which  the  Court  has  restrained  the  carrying  on  of  a 
ladies'  school  in  breach  of  a  covenant ;  but,  so  far  as  I  know, 
there  is  no  case  in  which  it  has  been  held  that,  apart  from  con- 
tract, the  carrying  on  of  a  ladies'  school  is  a  nuisance  which  can 
be  restrained  by  injunction.    The  existence  of  a  ladies'  school 
would,  I  think,  in  all  probability  cause  more  annoyance  to  the 
occupier  of  the  adjoining  house  than  has  been  caused  by  the 
Plaintiffs  to  the  Defendant.    Neither  on  authority  nor  on  prin- 
ciple can  I  see  any  ground  for  saying  that  what  has  been  done 
in  the  Plaintiffs'  house  has  gone  beyond  a  legitimate  use  of  the 
house.    If  there  were  the  slightest  ground  for  believing  that 
what  has  been  done  by  the  Plaintiffs'  household  had  been  done 
maliciously,  for  an  improper  purpose,  I  might  have  regardedjl 
the  case  with  a  very  different  view.    But,  in  my  opinion,  therejj 
is  no  foundation  for  such  a  suggestion,  and  I  can  see  no  grounc 
for  granting  an  injunction  against  the  Plaintiffs.    So  far  I  have 
left  out  of  consideration  the  playing  of  the  violoncello  by  the 
Plaintiffs'  son.    He  has  for  some  years  learnt  the  violoncello  anc 
has  had  lessons  away  from  home.   It  seems  to  be  his  habit  to  gt 
down  into  the  kitchen  and  there  practise  the  violoncello  fronf 
ten  o'clock  to  eleven  at  night.    I  am  willing  to  believe  that  hd'  i 
may  often  have  played  as  late  as  a  quarter-past  eleven.    On  on'||i 
occasion  only,  when  he  was  unwell,  was  there  any  playing  in  hif  • 
bedroom,  and  that  was  in  the  daytime.   I  do  not  think  that  ther 
was  anything  unreasonable  in  what  he  has  done.    But  I  will  sa; 
this  for  his  guidance  in  future,  that  it  would  be  only  reasonab 
that  he  should  cease  playing  at  eleven  o'clock,  or  as  soon 
possible  afterwards.     I  do  not  mean  that  he  is  not  to  finis 
a  piece  which  he  is  actually  playing  and  to  stop  preciseL 
at  eleven;  but  I  think  he  should  not  begin  any  fresh  piecj 
after  eleven.    I  do  not  believe  that  his  playing  has  been  ope 
to  any  objection,  nor  do  I  believe  that  the  Defendant  reallj 
thinks  so. 

I  will  grant  an  injunction  to  restrain  the  Defendant  froi 
making  noises  in  his  house  so  as  to  vex  or  annoy  the  Plaintiff^ 
But  this  order  is  not  to  prevent  the  Defendant  from  using  h 
house  for  the  legitimate  purposes  of  his  business,  nor  frojj 
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iontinuing  his  musical  evenings  as  they  were  conducted  before  NORTH,  J. 
;he  1st  of  October.  1892 


Minute  of  order  as  drawn  up  by  the  Kegistrar : — 

That  the  Defendant,  his  servants  and  agents,  he  perpetually  restrained  from 
:ausing  or  permitting  any  sounds  or  noises  in  his  house  so  as  to  vex  or  annoy 
:he  Plaintiffs,  or  either  of  them,  or  the  occupiers  of  their  house.  But  this 
)rder  is  not  to  prevent  the  Defendant  from  using  his  house  for  the  legitimate 
purposes  of  his  trade  or  profession  of  an  engraver,  nor  from  continuing  his 
nusical  evenings  as  carried  on  before  the  1st  of  October,  1892. 

Solicitors :  Sole,  Turner,  &  Knight ;  Broivn  &  Woolnough. 

W.  L.  C. 


Christie 

V. 

Davey. 


In  re  ADAMS. 
ADAMS  V.  ADAMS. 


[1892 


363.] 


Aint — Maintenance — Contingent  Interest — Income — Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  43. 

Maintenance  can  be  allowed  for  children  out  of  the  income  of  a  share  of 
residue  bequeathed  in  trust  for  such  of  them  as  shall  attain  twenty-one, 
or,  being  daughters,  marry,  until  such  time  as  the  interest  of  one  of  them 
becomes  vested. 

Semlle,  the  whole  income  would  belong  to  children  who  had  attained  a 
vested  interest. 
In  re  Jeffery  (1)  and  In  re  Burton's  Will  (2)  considered. 

was  an  originating  summons  to  determine  whether  the 
rustees  of  the  will  of  John  Gregory  Adams  were  authorized  under 
pet.  43  of  the  Conveyancing  Act,  1881,  to  apply  the  income  of 
ke-third  of  the  residuary  estate  bequeathed  in  trust  for  the 
•hildren  of  the  testator's  brother,  Thomas  Adams,  in  equal  shares, 
u  case  they  attained  twenty-one,  for  the  maintenance  and  educa- 
ion  of  such  children. 

The  testator's  brother,  Thomas  Adams,  died  in  1882.  The 
estator's  will  was  dated  March,  1887.    He  devised  and  be- 
[Ueathed  his  estate  not  otherwise  disposed  of  to  his  executors 
nd  trustees  upon  trust  for  sale  and  conversion  into  money,  and 
(1)  [1891]  1  Ch.  671.  (2)  [1892]  2  Ch.  38. 
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NORTH,  J.  after  payment  of  legacies,  funeral  and  testamentary  expenses,  anf] 
1892       debts,  "  to  stand  possessed  of  the  residue  of  the  said  money  ii 
trust  as  to  one-third  part  thereof  in  equal  shares  in  trust  for  all 
the  children  of  my  said  brother  Thomas  Adams  who  shall  survive 
me,  and,  being  sons  or  a  son,  shall  attain  the  age  of  twenty-one 
years,  or,  being  daughters  or  a  daughter,  shall  attain  that  age  oi 
marry,  and  the  issue  of  any  child  of  my  said  brother  who  sha 
predecease  me,  such  issue,  if  more  than  one,  to  take  in  equa' 
shares  only  the  share  which  their  deceased  parent  would  hav 
taken  if  living."    The  testator  died  in  November,  1890,  and  hi 
will  was  proved  in  March,  1891,  by  two  of  his  executors,  th 
third  having  renounced. 

The  testator's  brother  Thomas  had  six  children,  all  of  whoni 
survived  the  testator,  and  none  of  them  were  married.  Th(j 
eldest  child,  John  Gregory  Adams,  was  born  January,  1874.  Th<i 
Plaintiffs  to  the  summons  were  the  infant  children  of  Thomah 
Adams ;  the  Defendants  were  the  trustees  of  the  will  and  thi^j 
testator's  next  of  kin  other  than  the  Plaintiffs  and  the  trustees. 


W.  F,  Webster,  for  the  Plaintiffs  :— 

The  income  of  property  to  which  infants  are  contingentlj  i 
entitled  may  be  applied  for  their  maintenance,  under  sect.  43  o|| 
the  Conveyancing  Act,  1881,  if  the  income  does  not  belong  t 
others.  In  In  re  Cotton  (1),  under  Lord  Cramvorth's  Act,  it  w; 
held  that  maintenance  could  be  given  for  an  infant  entitletp 
contingently  under  a  gift  similar  to  the  present  gift.  The  vie 
of  Mr.  Justice  Chitty  in  In  re  Burton's  Will  (2)  is,  I  submit, 
correct  one,  and  if  one  of  these  children  were  of  age  that  chil 
would  not  be  entitled  to  the  whole  income  to  the  exclusion  cj 
the  others.  In  the  case  of  In  re  Jeffery  (3),  In  re  Cotton  was  ncj 
cited.  Of  the  cases  relied  on  there,  Furneaux  v.  BueJcer  (4)  wal 
really  a  settlement  by  bequest  of  a  leasehold  house ;  the  tenar! 
for  life  was  dead ;  there  was  no  vested  interest :  the  incom(! 
therefore,  fell  into  the  residue.  Shepherd  v.  Ingram  (5)  only  goe 
to  the  extent  that  an  infant  is  not  to  share  in  income  accrue 
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(1)  1  Ch.  D.  232. 

(2)  [1892]  2  Ch.  38. 


(3)  [1891]  1  Ch.  671. 

(4)  W.  N.  (1879)  135. 


(5)  Amb.  448. 
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before  his  birth.    In  Mills  v.  Norris  (1),  Seott  y.  Earl  of  Soar-  NORTH,  j. 
horough  (2),  Bochford  v.  Backman  (3),  and  Brandon  v.  Aston  (4)  1892 
there  were  special  circumstances,  and  they  are  consistent  rather  j^, 
with  the  view  of  Mr.  Justice  Ghitty  in  In  re  Burton's  Will  (5).  A 
gift  of  residue  carries  the  income  of  residue :  Green  v.  Ehins  (6)  ; 
Kidman  v.  Kidman  (7)  ;  therefore,  at  least,  pending  the  vesting 
of  any  interest,  the  income  contingently  belongs  to  the  infants, 
and  maintenance  can  be  allowed  under  sect.  43  of  the  Convey- 
ancing  Act,  1881. 

Southall,  for  the  next  of  kin : — 

The  view  of  the  Court  in  In  re  Jeffery  (8)  is  correct,  and  the 
infants  are  not  entitled  to  income  accruing  during  their  infancy. 
[The  43rd  section  of  the  Conveyancing  Act  does  not  give  infants 
any  income  they  would  not  otherwise  be  entitled  to :  In  re 
Dickson  (9).    The  intermediate  income  is  undisposed  of. 

Bisturnal,  for  the  trustees. 

1892.  Dec.  20.    Kokth,  J.  (after  stating  the  trusts  in  favour 
)f  the  children  of  the  testator's  brother  Thomas,  continued)  : — 

The  question  is,  what  is  the  effect  of  that  gift  ?  Who  take  the 
ncome  of  the  share  given  in  trust  for  the  children  of  the  testa- 
|;or's  brother  Thomas'^     Can  the  income  be  applied  for  the 
maintenance  of  the  six  infants  ? 

,  During  the  course  of  the  argument  it  was  urged  upon  me 
jthat  the  case  I  decided  of  In  re  Jeffery  was  not  rightly  decided, 
md  that  the  expression  of  opinion  by  Mr.  Justice  Chitty  in 
hi  re  Burton's  Will  was  right.  I  am  sorry  that  the  question 
las  not  gone  to  the  Court  of  Appeal.  I  have  very  fully  con- 
idered  the  case  of  In  re  Jeffery,  and  I  do  not  see  any  reason  for 
\  ithdrawing  from  the  view  I  took  in  that  case.  If  I  had  had 
lie  decision  of  another  Judge  before  me  before  I  decided  that, 
might  have  followed  his  view.    As  it  is,  I  have  to  form  my 

(1)  5  Yes.  335.  (5)  [1892]  2  Ch.  38. 

(2)  1  Beav.  154.  (6)  2  Atk.  473. 

(3)  9  Hare,  475.  (7)  40  L.  J.  (Ck.)  359. 

(4)  2  Y.  &  C.  Ch.  30.  (8)  [1891]  1  Ch.  671. 

(9)  29  Ch.  D.  331. 
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NORTH,  J.  own  opinion.  That  case,  however,  is  not  the  same  as  this ;  and 
1892  I  do  not  intend  to  follow  that  question  further,  except  that  I 
^JJ^g      think  it  right  to  refer  to  two  cases. 

Adams.        rjij^^  ^^^^  q£  ^j^q       cases  I  wish  to  refer  to  is  that  of  Furneaux 
V.  Bucher  (1),  mentioned  by  me  in  In  re  Je  fery  (2).    On  then 

Adams.     looking  at  the  WeeJdy  Notes,  I  was  somewhat  misled,  for  I  under- 
stood that  the  subject-matter  was  a  share  of  a  general  residue. 
It  is  quite  true  that  the  word  "  residue  "  is  not  mentioned.  I 
have  lately  looked  at  the  notes  of  that  case  in  the  Registrar's 
books.    These  notes  are  very  instructive.    In  that  case  the  pro- 
perty, the  subject  of  the  report  in  the  Weekly  Notes,  was  a  specific 
leasehold  house — not  residue  at  all.    The  testator  had  disposed 
of  his  residue  otherwise.    The  rents  of  the  leasehold  house  were 
given  to  Emma  Furneaux  for  life,  and  after  her  death  the  house 
was  bequeathed  in  equal  shares  to  such  of  her  children  as,  being 
sons,  attained  twenty-one,  and  being  daughters  attained  twenty- 
one,  or  married.    The  matter  came  before  the  Master  of  the 
Rolls  on  the  13th  of  May,  1878,  on  further  consideration.  At 
that  time  the  tenant  for  life  was  dead.   There  were  three  children, 
all  infants  ;  one  was  a  daughter  unmarried.    The  Court  made  an 
order  declaring  the  contingent  rights  of  the  children,  and  tha 
the  rents  accrued  since  the  death  of  the  tenant  for  life,  an 
which  would  accrue  while  the  interests  of  all  the  children  we' 
contingent,  were  subject  to  the  trusts  of  the  will  concerning  th 
residuary  personal  estate  of  the  testator.    On  the  23rd  of  April 
1879,  one  of  the  infants  attained  twenty-one.    The  action  w 
brought  on  before  the  Master  of  the  Rolls  on  motion.  H 
declared  that,  notwithstanding  the  former  order  the  son  wh 
had  attained  twenty-one  was  entitled  to  the  whole  of  the  ren' 
from  the  23rd  of  April,  1879,  until  one  of  the  other  childre 
should  attain  a  vested  interest,  and  that  on  that  event  the  twc 
who  would  have  attained  vested  interests  would  be  jointlj 
entitled  to  the  rents  and  profits  of  the  leasehold  house  until  tht 
third  child  should  attain  a  vested  interest.    The  order  did  no" 
give  any  direction  as  to  the  income  when  all  the  children  shoul( 
have  attained  vested  interests,  because  then  they  would  hav( 
become  absolutely  entitled  to  the  corpus. 

(1)  ^V.  N.  (1879)  135.  (2)  [1891]  1  Ch.  671. 
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The  other  case  I  wish  to  refer  to  is  that  of  Shepherd  v.  NORTH,  J. 
Ingram  (1).  In  that  case  a  testator  gave  his  estate  to  trustees,  1892 
and,  as  to  his  residue,  after  provision  for  annuities  and  legacies, 
he  gave  the  same  to  such  child  or  children  as  his  daughter, 
Frances  Gibson  or  Shepherd,  should  have  of  her  body  lawfully 
begotten,  whether  male  or  female,  equally  to  be  divided  between 
them,  share  and  share  alike.  The  bill  was  filed  by  Frances 
Gibson,  who  was  then  unmarried,  and  in  1750  it  came  before  Lord 
Hardwicke,  and,  as  appears  by  the  report  of  that  case — Gibson  v. 
Rogers  (2) — the  income  was  directed  to  be  accumulated.  The 
accumulation  took  place  accordingly.  Afterwards,  in  August, 
1758,  she  married  Lord  Irwin,  and  when  the  matter  came 
before  the  Court  again  in  1764,  there  were  three  children  of  the 
marriage,  all  infants.  Shepherd  v.  Ingram  was  a  bill  by  two  of 
the  children,  the  third  being  a  defendant,  to  have  it  decided 
who  were  entitled  to  the  accumulations.  The  plaintifis  prayed 
to  have  an  account  of  the  income;  and  a  declaration  that  so 
much  of  it  as  became  due  from  the  birth  of  the  first  child  till 
the  second  was  born  belonged  to  the  first;  and  so  much  of  it 
as  became  due  from  the  birth  of  the  second  child  till  the  third 
was  born  belonged  to  the  first  and  second;  and  that  so  much 
as  became  due  after  the  third  was  born  belonged  to  all  the  three 
children.  The  judgment  of  Lord  Chancellor  Northington  is  put 
very  shortly  thus  (3) :  He  "  was  very  clear  that  the  daughters 
took  a  defeasible  interest  in  the  residue" — defeasible  in  this 
sense,  that  other  children  might  be  born  and  diminish  their 
shares;  "and  put  the  case  of  a  legal  devise  of  the  residue  to 
the  daughters,  with  a  subsequent  clause  declaring,  that  if  all  the 
daughters  should  die  in  the  lifetime  of  their  mother,  then  the 
residue  should  go  over,  that  would  be  an  absolute  devise  with  a 
defeasible  clause,  and  the  daughters  would  in  that  case  be  clearly 
intitled  to  the  interest  and  profits  till  that  contingency  happened ; 
and  decreed  according  to  the  prayer  of  the  bill,"  which  I  have 
read,  "  with  liberty  to  apply  in  case  of  the  birth  of  any  other 
3hild." 

The  illustration  he  gave  was  different  from  that  case  and 


(1)  Amb.  448. 


(2)  Amb.  92. 


(3)  Amb.  450. 
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NORTH,  J.  from  the  present.  But  the  case  he  decided  seems  to  me  very 
]892  like  the  present.  The  distinction  between  that  and  the  present 
case  is  alleged  to  be  that  there  the  vesting  took  place  on  birth. 
Whether  the  vesting  takes  place  on  birth,  subject  to  being 
divested  on  death  under  the  age  of  twenty-one ;  or  whether  it 
takes  place  only  on  the  attainment  of  twenty-one  ;  seems  to  me 
a  matter  of  detail,  and  not  of  principle.  Supposing,  what  might 
have  happened  in  the  present  case,  Thomas,  the  testator's  brother, 
had  been  alive,  and  the  gift  had  been  to  all  the  children  of 
Thomas',  supposing  Thomas  had  had  one  child  at  the  death  of 
the  testator,  such  child  clearly  would  have  taken  a  vested  interest 
in  the  whole  residue ;  supposing  a  second  child  born  after  the  death 
of  the  testator,  according  to  Shepherd  v.  Ingram  (1),  the  vested 
interest  of  the  eldest  child  in  the  whole  would  have  been  divested, 
and  he  would  have  been  entitled  instead  to  a  vested  interest  in 
one  half;  on  the  birth  of  a  third  or  a  fourth  child,  and  on  the 
occasion  of  the  birth  of  every  subsequent  child,  a  similar  result 
would  have  taken  place — a  vested  interest  would  have  become 
divested.  That  seems  very  like  the  present  case.  I  considered 
Shepherd  v.  Ingram  in  point  in  In  re  Jeffery  (2).  I  consider 
it  so  still,  and  that  it  is  binding  on  me.  But  there  is  a  re- 
markable distinction  between  the  present  case  and  In  re  Jeffery, 
There  some  of  the  children  had  attained  a  vested  interest ;  here 
no  child  has.  How  does  the  matter  stand  as  to  the  income  ?  It 
is  said  that  they  take  an  interest  in  that  also.  I  think  it  is 
fallacious  to  say  that  they  take  an  interest  in  the  income,  qua 
income  of  the  capital  they  have  an  interest  in.  But  it  is  undis- 
posed of  income,  and  as  such  becomes  part  of  the  residue.  At 
the  present  time  it  cannot  be  said  that  any  child  will  take 
any  part  of  the  income,  because  it  cannot  be  said  that  he  will 
take  any  part  of  the  residue ;  but,  being  part  of  the  residue,  the 
income  belongs  contingently  to  the  children,  in  the  same  way  as 
the  capital  belongs  contingently  to  them.  That  being  so,  in  my 
opinion  the  income  is  income  to  which  the  children  are  contin- 
gently entitled,  and  of  property  to  which  they  are  contingently 
entitled,  and  may  be  applied  to  their  maintenance  under  the 
Conveyancing  Act,  1881,  s.  43.  That  was  the  view  Mr.  Justice 
(1)  Amb.  448.  (2)  [1891]  1  Ch.  671. 
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Chittij  took  in  In  re  Burton's  Will  (1).  There  were  in  that  case 
two  children  under  age,  and  he  held  that  the  income  was  appli- 
cable for  their  maintenance.  I  go  with  him  to  this  extent,  that 
the  income  here  is  applicable  for  the  maintenance  of  the  infant 
children  down  to  the  time  when  a  vested  interest  comes  into 
existence.  He  did  not  stop  at  that  point.  I  do  not  see  my 
way  to  go  beyond  that.  In  respect  of  the  income,  while  there 
is  no  vested  interest,  I  hold  that  it  is  applicable  to  the  main- 
tenance of  the  infants.  That  will  carry  them  on  to  some  time 
in  1895.  I  need  not  decide  what  will  happen  then.  It  may 
possibly  be  settled  by  some  decision  of  the  Court  of  Appeal 
that  even  after  that  time  the  infants  have  still  some  interest  in 
the  income.  It  may  be  that  the  eldest  child  will  be  willing  to 
allow  a  portion  of  the  income  to  be  applied  for  the  maintenance 
of  the  others.  That  being  so,  I  declare  that  the  income  is  appli- 
cable to  the  maintenance  of  all  the  children  till  one  of  them 
attains  twenty-one,  or,  being  a  daughter,  marries. 


Solicitors  for  all  parties :  Ingle,  Gooper,  &  Holmes, 


D.  P. 


NOBTH,  J. 

1892 


In  re 
Adams, 

Adams 

V. 

Adams. 


FUBJSriVALL  V.  HUDSON. 

[1892    F.  2001.] 

Bill  of  Sale — Power  of  Attorney — Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882  (45  &  46  Vict.  c.  43),  s.  10. 

A  valid  bill  of  sale  may  be  executed  by  attorney,  and  the  grantee  is  not 
necessarily  excluded  from  being  such  attorney. 

A  deed  empowered  a  creditor,  on  default  of  stipulated  payment  by  the 
debtor,  to  tender  to  the  debtor  a  bill  of  sale  for  execution,  and  in  case  of 
non-execution  for  seven  days  to  execute  the  bill  as  attorney  for  the 
debtor.  The  Court  refused  to  restrain  the  grantor  from  putting  in  force 
the  power. 

The  Plaintiffs  to  this  action  were  Colonel  W.  G.  Furnivall, 
and  Colonel  W,  B.  Truman,  partners  in  an  undertaking  called 
the  National  Conservative  Club,  carried  on  at  leasehold  premises 
at  Pall  Mall.    The   Defendant  was  W,  C.  Hudson,  a  wine 


NOBTH,  J. 

1892 
Dec.  21, 


(1)  [1892]  2  Ch.  38. 


336 


CHANCERY  DIVISION. 


[1893] 


V. 

Hudson. 


NORTH,  J.  merchant  who  had,  previously  to  the  partnership,  advanced  a 
1892       sum  of  money  to  Colonel  Furnivallf  on  terms  of  an  indenture, 
FunNTVALL  ds-ted  October,  1890. 

An  indenture  of  four  parts,  dated  May,  1891,  expressed  to  be 
supplemental  to  the  indenture  of  October,  1890,  was  executed 
between  Colonel  Furnivall,  Colonel  Truman,  his  wife,  and  the 
Defendant.  It  recited  that  there  was  then  due  on  the  security 
of  the  indenture  of  October,  1890,  £1947,  and  a  bonus  of  £1000. 
It  witnessed  (1.)  that  the  principal  indenture  of  October,  1890, 
was  cancelled.  (2.)  That  Colonel  Furnivall  and  Colonel  Truman 
jointly  and  severally  covenanted  to  pay  to  the  Defendant  £1947, 
and  interest  thereon  at  5  per  cent,  per  annum,  and  the  bonus  of 
£1000  (without  interest)  by  instalments  at  dates  therein  men- 
tioned ;  (3.)  that  (among  other  things)  in  case  of  default  for 
ten  days  in  payment  of  an  instalment,  the  principal  debt  and 
bonus  should  become  due.  Art.  5  of  the  witnessing  part,  the 
only  other  material  clause  of  the  deed,  was  as  follows : — 

"  The  said'  principal  interest  and  bonus  are  hereby  (subject  to 
the  prior  incumbrances  affecting  the  same)  charged  upon  the 
lease,  goodwill,  book  debts  and  other  assets  (other  than  furniture 
and  chattels),  referred  to  in  the  principal  indenture  of  the  said 
Conservative  Club,  and  the  said  W.  G-.  Furnivall  and  W.  B. 
Truman,  and  each  of  them  will  at  their  and  his  own  cost  when- 
ever requested  so  to  do,  while  any  part  of  the  said  principal 
interest  and  bonus  remains  unpaid,  execute  to  the  said  W.  C. 
Hudson,  his  executors,  administrators,  and  assigns,  a  proper 
legal  mortgage  or  mortgages  of  the  said  premises  hereinbefore 
charged,  and  after  default  in  payment  of  any  of  the  instalments 
mentioned  in  clause  2  hereof,  a  bill  of  sale  or  bills  of  sale  of 
the  furniture,  and  all  other  chattels  which  now  are  or  shall  at  any 
time  during  the  period  aforesaid,  be  in  upon  or  about  the  said 
club  premises,  or  any  other  premises  where  the  said  club  may 
be  carried  on  or  used  in  connection  with  the  business  thereof; 
and  such  mortgage  or  mortgages,  bill  of  sale  or  bills  of  sale, 
shall  be  in  such  form  as  the  solicitors  for  the  time  being  of  the 
said  W.  C.  Hudson  may  reasonably  require ;  and  should  the  said 
W.  G.  Furnivall  and  W,  B.  Truman,  neglect  or  refuse,  within 
seven  days  after  notice  requiring  them  to  do  so,  left  for  them 
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upon  the  club  premises,  to  execute  any  such  mortgage  or  mort-  NORTH,  j. 
gages,  bin  of  sale  or  bills  of  sale,  the  said  W,  G.  Furnivall  and  1892 
W.  B.  Truman,  and  each  of  them  hereby  irrevocably  appoints  Fuenivall 
the  said  W.  C.  Hudson  their  and  his  attorney  for  them  and  him,  HuDso.^- 

and  in  their  and  his  behalf,  and  as  their  and  his  act  and  deed   

to  make,  execute  and  deliver  every  or  any  such  further  mort- 
gage or  mortgages,  bill  of  sale  or  bills  of  sale  as  aforesaid." 

It  was  admitted  for  the  purpose  of  this  application  that 
default  had  been  made  in  payment  of  an  instalment  covenanted 
by  the  Plaintiffs  to  be  paid  to  the  Defendant,  and  the  Defendant 
Eudson  had,  on  the  2nd  of  December,  1892,  tendered  a  bill  of 
sale  to  the  Plaintiffs  at  the  National  Conservative  Club  for  execu- 
tion within  seven  days,  and  the  Plaintiffs  not  having  executed 
such  bill  of  sale,  the  Defendant's  solicitors  had  given  notice  that 
he  intended  on  the  10th  of  December,  1892,  to  execute  the  pro- 
posed bill  of  sale  as  the  Plaintiffs'  attorney,  if  it  were  not  pre- 
viously executed  by  them. 
The  bill  of  sale  tendered  comprised  the  chattels  at  the  club- 

1  !  house ;  it  provided  that  the  mortgagees  would  on  demand  in 
writing  sent  by  post,  or  left  addressed  to  them  or  one  of  them, 

J,  I  at  the  National  Conservative  Cluh,  pay  the  principal  sum  then 
due  with  interest  and  the  arrears.  It  was  not,  therefore,  in  the 
form  given  in  the  schedule  to  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882,  which  requires  that  a  particular  time  or  particular 
times  for  payment  must  be  stipulated. 

The  object  of  the  action  was  to  restrain  the  Defendant  from 
executing  the  bill  of  sale  as  the  attorney  of  the  Plaintiffs.  The 
action  was  brought  on  motion  for  an  interlocutory  injunction  in 
accordance  with  the  claim. 

Corner,  for  the  Plaintiffs  : — 

It  is  contrary  to  the  scope  and  intent  of  the  Bills  of  Sale  Acts 
that  a  bill  of  sale  should  in  any  case  be  executed  otherwise  than 
by  the  grantor  in  person.  It  would  have  been  impossible  to 
comply  with  sect.  10,  sub-sect.  1,  of  the  Act  of  1878  without  the 
actual  presence  of  the  grantor  at  the  execution  of  the  deed  ; 
because  it  was  necessary  that  the  execution  should  be  attested 
by  a  solicitor  who,  at  the  same  time,  explained  the  effect  of  the 
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NORTH,  J.  document  to  the  grantor.    The  words  in  the  substituted  sect.  10 
1892       of  the  Act  of  1882  and  the  form  of  the  instrument  given  in  the 
FuENivALL  schedule  to  the  Act  do  not  provide  for  or  seem  to  contemplate 
Hudson         execution  otherwise  than  in  person. 

  If  in  any  case  a  bill  of  sale  can  be  duly  executed  by  a  power 

of  attorney  it  is  necessary  that  the  attorney  should  be  a  stranger 
to  the  deed,  and  not  the  grantee  ;  and  to  allow  the  grantee  at  his 
will  to  act  as  the  attorney  of  his  debtor  would  be  harsh  and  un- 
reasonable ;  would  open  a  door  for  the  mischief  aimed  at  by  the 
Act ;  and  be  contrary  to  the  spirit  thereof. 

In  the  third  place,  in  any  event,  the  Plaintiffs  are  entitled  to 
an  injunction  to  restrain  the  Defendant  from  executing  the  par- 
ticular bill  which  has  been  tendered  to  the  Plaintiffs,  because  it 
provides  for  payment  of  the  debt  on  demand :  Hetherington  v. 
Groome  (1). 

[Counsel  for  the  Defendant  were  called  on  to  argue  the  third 
point,  and  Mr.  Justice  North  decided  that  the  bill  of  sale  that 
had  been  tendered  was  in  an  invalid  form  under  the  decision  in 
Hetherington  v.  Groome.] 

Cozens-Hardy,  Q.C.  (Spence,  with  him),  for  the  Defendant : — 

The  injunction  will  be  limited  to  restraining  the  Defendant 
from  executing  a  bill  of  sale  in  which  it  is  provided  that  the 
debt  is  payable  on  demand. 

Corner : — 

It  is  expedient  that  a  decision  be  now  given  upon  the  other 
two  points;  because,  if  they  are  left  open,  the  Defendant  may 
tender  a  fresh  bill  of  sale  outside  the  decision  of  Hetherington  v. 
Groome,  and  the  parties  would  then  be  put  to  the  expense  and 
inconvenience  of  a  fresh  action. 

Cozens-Hardy,  Q.C,  and  Spence : — 

There  is  no  reason  in  the  nature  of  the  instrument  why  a  bill 
of  sale  should  not  be  as  well  executed  by  an  attorney  as  any 
other  deed.    There  is  nothing  in  the  Act  of  1882,  or  any  sub- 

(1)  13  Q.  B.  D.  789. 
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sisting  enactment,  in  the  slightest  degree  to  militate  against  NORTH,  J. 
this  view.    If  there  were  any  difficulty  under  sect.  10  of  the  Act  1392 
of  1878,  which,  according  to  our  contention,  is  not  the  case,  j^^rnivall 
that  difficulty  has  been  entirely  removed  by  the  repeal  of  the  ^^'^^^^ 

section.   

Nor  is  there  any  reason  in  law  or  justice  or  convenience  why 
the  grantee  should  not  be  himself  the  attorney  where  the 
grantors  are  protected  as  well  as  they  are  in  this  case  by  the 
I  deed  creating  the  power ;  they  are  to  receive  full  notice,  and 
have  every  opportunity  of  seeing  that  the  proposed  bill  of  sale 
is  fairly  reasonable,  and  it  must  be  remembered  that  the  effect 
1  of  the  deed  in  this  respect  is  only  to  enable  the  grantee  to  do 
I  for  himself  that  which  by  process  of  law  he  could  have  compelled 
the  grantors  to  do,  or,  on  their  default,  to  get  done  by  an  order 
of  the  Court. 

Corner  J  in  reply. 
NOETH,  J. : — 

In  my  opinion,  the  first  two  points  taken  by  the  Plaintiffs  are 
I  not  well  founded.  The  first  is  that  a  bill  of  sale  must  be 
1  executed  by  the  debtor  himself,  and  not  by  attorney ;  and  the 
second  is  that,  even  if  it  can  be  executed  by  an  attorney  at  all, 
the  grantee  cannot  himself  be  the  attorney  of  the  grantor  for 
that  purpose.  I  have  decided  that  the  bill  of  sale  is  not  such  as 
would,  if  executed  by  the  grantors  themselves,  be  a  valid  bill  of 
sale,  and  that  the  grantee  cannot  proceed  upon  this  bill  of  sale. 
But  the  result  of  that  would  be  that,  although  the  grantee  is  re- 
strained from  proceeding  to  execute  the  bill  of  sale  that  has  been 
tendered,  he  might  tender  a  new  bill  of  sale,  unimpeachable  in 
form ;  and  subsequently,  if  it  were  not  executed  by  the  grantees, 
proceed  to  execute  it  as  their  attorney.  It  is,  therefore,  right 
that  I  should  decide  the  other  two  points,  and  not  put  the 
parties  to  fresh  litigation  on  the  question.  I  do  not  find 
anything  in  the  Bills  of  Sale  Acts  requiring  me  to  hold  that  a 
bill  of  sale  cannot  be  executed  by  an  attorney  under  a  power. 
The  relevant  section  which  defines  what  is  to  be  done  by  way  of 
attestation,  is  sect.  10  of  the  Act  of  1882 :  it  provides  that  "  the 
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NORTH,  J.  execution  of  every  bill  of  sale  by  the  grantor  shall  be  attested 
1892       by  one  or  more  credible  witness  or  witnesses,  not  being  a  party 

FuOTVALL  0^  parties  thereto."  i^ow,  a  deed  is  just  as  much  executed  by 
Hudson  grantor,  if  executed  by  an  attorney  duly  constituted,  as  if  it 

  were  executed  by  the  grantor  personally.    Then,  when  you  turn 

to  the  form  of  the  instrument  given  in  the  schedule  to  the  Act, 
there  is  nothing  that  I  see  to  shew  that  the  instrument  must  be 
executed  by  the  grantor  in  person  and  not  by  attorney.  Under 
sect.  10  of  the  Act  of  1878  it  may  be  that  it  would  have  been 
difficult  to  comply  with  what  was  provided,  unless  the  grantor 
was  present  at  the  execution  of  the  instrument ;  but  that  enact- 
ment has  been  deliberately  repealed  and  cannot  be  relied  on  as 
an  argument  as  to  what  is  necessary  now.  In  my  opinion,  there- 
fore, there  is  nothing  to  shew  that  a  bill  of  sale  otherwise 
unobjectionable  cannot  be  duly  executed  by  an  attorney.  Then 
it  is  said  that  the  grantee  must  not  be  the  attorney,  as  his 
being  so  would  be  against  the  spirit  of  the  Act.  There  is  much 
in  favour  of  that  argument  as  a  general  rule.  But  to  consider 
whether  that  is  so  in  this  case,  the  terms  of  the  charge  given  bj 
the  debtors  in  the  instrument  containing  the  power  must  be 
looked  at.  It  is  wrong  to  say  that  the  bill  to  be  tendered  for 
execution  is  anything  that  the  grantee  may  require  :  first,  it  is 
to  be  according  to  law ;  and  it  is  to  be  such  as  the  solicitors  of 
Hudson  may  reasonably  require.  Then  it  is  not  a  power  which 
the  creditor  can  exercise  behind  the  backs  of  the  debtors.  He 
must  tender  the  bill  of  sale  to  them,  for  execution  by  them,  and 
the  debtors  have  at  least  seven  days  in  which  to  object  to 
anything  they  can  object  to.  I  do  not  see  that  there  is  anything 
inequitable  in  providing  by  contract  that  the  grantee  shall  be 
the  person  to  sign  on  behalf  of  the  grantors  an  instrument  which 
has  been  submitted  to  them  for  their  consideration  before  being 
executed,  and  to  which  they  have  not  made  any  valid  objection. 
If  they  refused  to  execute  a  proper  bill  of  sale,  the  grantee  might 
come  to  the  Court  for  an  order  that  they  should  execute  it,  and 
if  they  did  not  the  Court  could,  under  sect.  14  of  the  Judicature 
Ad)  1884,  nominate  a  person  to  execute  it  for  them.  What  has 
been  done  is  simply  to  displace  by  contract  the  necessity  for 
coming  to  the  Court  for  specific  performance. 
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I  think,  therefore,  the  objection  to  the  form  of  the  instrument  NORTH,  J. 

alone  is  tenable,  and  the  injunction  must  be  limited  to  restrain-  1892 

ing  the  Defendant  from  executing  this  bill  of  sale,  as  not  being  Furnivall 

j  according  to  the  Act.  Kubson. 

Solicitors  for  Plaintiffs  :  Saunders,  Hawhsford,  Bennett,  &  Co* 
Solicitors  for  Defendant :  Heather  &  Sons. 

D.  P. 


1 


v'oL,  I.  1893. 
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STIRLING,J.  Ill  re  BIKMINGHAM  AND  DISTKICT  LAND  COMPANY 
lg92  AND  ALLDAY. 

Oct.  28,  29  ;    Vendor  and  Purchaser — Building  Land — Sale  in  Lots  hy  Auction — Restrictiv 
Nov.  2.  Covenants — Retainer  of  other  Lands  hy  Vendor — Unsold  Jjots — Lialiliti 

of  Vendors  to  observe  Restrictive  Covenants — Form  of  Conveyance  to  Pur- 
chaser. 

Where  a  vendor  puts  up  "building  land  for  sale  in  lots  subject  to  re 
strictive  covenants,  it  is  a  question  of  fact  to  be  deduced  from  all  th- 
circumstances  of  the  case  whether  the  restrictions  are  merely  matters  o 
agreement  between  him  and  his  vendees,  imposed  for  his  own  benefit  aii' 
protection,  or  are  meant  by  him  and  understood  by  the  buyers  to  be  fo 
the  common  advantage  of  the  several  purchasers  ;  and  the  retainer  by  th, 
vendor  of  some  part  of  the  property  is  only  an  element,  though  an  iiri 
portant  one,  to  be  taken  into  consideration  with  other  circumstances  i 
ascertaining  the  intention ;  for  though  the  vendor  may  not  part  with  h: 
whole  estate,  there  may  be  circumstances  which  shew  that  the  intentic 
was  that  each  purchaser  should  be  entitled  to  enforce  the  restrictio' 
against  the  vendor  himself  as  well  as  against  purchasers.  ' 

A  land  company  put  up  freehold  building  sites  for  sale  by  auction  i' 
lots,  subject  to  particulars  and  conditions  of  sale  which,  in  the  view  of  tl, 
Court,  constituted  an  invitation  to  the  public  to  come  in  and  purchase  c 
the  footing  that  the  whole  of  the  property  offered  for  sale  was  to  be  bour! 
by  one  general  law  affecting  the  character  of  the  buildings  to  be  erect*' 
thereon.  At  the  auction  some  of  the  lots  were  sold  and  some  were  ii( 
and  after  the  sale  the  vendors  claimed  the  right  to  sell  the  unsold  lots  fr 
from  the  restrictive  covenants  in  case  they  desired  to  do  so : — 
%  Heidi  "tliat  a  purchaser  who  had  bought  one  of  the  lots  sold  at  tl 

auction,  but  had  not  completed  his  purchase,  was  entitled  to  the  beiie| 
of  a  contract  by  the  vendors  implied  in  the  conditions  of  sale — that  t| 
vendors  would,  as  to  the  lots  unsold  at  the  auction,  observe  stipulatic; 
similar  to  those  which  the  purchasers  of  those  lots,  had  they  been  so ' 
would  have  been  bound  to  covenant  to  observe;  and  held,  also,  that  tl 
purchaser  was  entitled  to  have  such  obligations  of  the  vendors  expresfj 
in'  the  conveyance  t-o  him  of  his  lot. 

Nottingham  Patent  Brick  and  Tile  Company  v.  Butler  (1)  discus: 
and  explained. 

Summons  under  the  Vendor  and  Purchaser  Act,  1874. 

On  the  5th  of  November,  1891,  the  Birmingham  and  Bistr 
Land  Company  put  up  for  sale  by  auction  in  twenty-two  lotv 
piece  of  freehold  land  at  Moseley,  in  the  county  of  Worces- , 


(1)  15  Q.  B.  D.  261 ;  16  Q.  B.  D.  778. 


ICh. 


CHANCEEY  DIVISION. 


343 


In  re 

BiKMIXGHAM 
AND 

District 

Land 
Company 

AND 

Allday. 


about  two  miles  from  Birmingham,  according  to  particulars  and  STIIILING,J. 
apian,  and  subject  to  certain  conditions  of  sale.  The  particu-  1892 
lars  and  plan  were  beaded,  "  Particulars  and  plan  of  valuable 
building  sites,  in  suitable  lots  for  the  erection  of  small  villas, 
situate  in  Gadhury  Boad;  and  a  few  plots  in  Stoney  Lane  and 
Anderton  ParJc  Boad''  They  then  described  the  property  offered 
for  sale  as  "  A  small  freehold  estate,  divided  into  twenty-two  con- 
venient lots  of  sound  building  sites,  having  frontages  of  13  yards 
and  upwards,  and  mean  depths  of  40  yards,  the  lots  varying  in 
quantities  from  289  square  yards  to  2182  square  yards.  The 
building  restriction  being  £250  per  house."  The  particulars 
next  specified  the  locality,  frontage,  and  contents  in  square 
yards  of  each  of  the  various  lots,  and  then  stated,  "  These  eligible 
plots  of  land,  which  are  quite  ripe  for  building  operations,  are 
pleasantly  situated  in  a  most  desirable  neighbourhood,  and  for 
the  greater  part  fronting  a  newly-made  road  (which  is  properly 
curbed,  channelled,  and  sewered  in  accordance  with  the  require- 
ments of  the  sanitary  authority),  and  the  whole  are  admirably 
adapted  for  the  erection  of  a  class  of  houses  to  be  let  at  moderate 
rentals,  for  which  there  is  considerable  demand  in  this  salubrious 
locality." 

The  plan  shewed  that  the  piece  of  land  out  of  part  of  the  area 
of  which  the  lots  had  been  made  was  in  the  shape  of  a  triangle, 
the  base  of  which  was  formed  by  Cadhury  Boad  and  the  lots 
fronting  thereon,  and  the  sides  by  Anderton  ParJc  Boad  and 
Stoney  Lane,  and  it  appeared  that  between  the  apex  and  the  base 
of  the  triangle  there  ran  across  the  property  from  Anderton  Park 
Road  to  Stoney  Lane  a  piece  of  land  belonging  or  having  formerly 
ibelonged  to  the  vendors,  upon  which  thirteen  villas  fronting 
either  in  Anderton  ParJc  Boad  or  Stoney  Lane  had  been  erected, 
which  piece  of  land  separated  some  of  the  lots  offered  for  sale 
from  the  others. 

All  the  lots  fronted  on  one  or  other  of  the  three  roads,  and 
the  plan  shewed  that  the  villas  had  been  erected  according  to  a 
iuilding  line  which  was  marked  as  continuing  across  such  of  the 
ots  offered  for  sale  as  fronted  in  the  same  direction  with  the  villas. 
Che  plan  also  shewed  that  other  houses  had  been  built  on  ad- 
oining  lands,  apparently  of  the  vendors,  and  these  villas  and 
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STIRLIS'G^F.  houses  were  marked  with  names  such  as  might  be  given  to 
1892      dwelling-houses  of  the  same  character  as  the  houses  for  the 

In  r-i      erection  of  which  the  lots  to  be  sold  were  stated  to  be  suitable. 
'  '     '  '  '  litions  of  sale,  the  only  material  one  was  the  11th, 

:  e  to  him  of  the  property 
^  the  vendors,  their  succes- 
rate  covenant  with  the 
IT  ,  tiieir  heirs  and  assigns,  as 
ther  than  dwelling-houses  with 
r  erected  or  built  upon  the  land 
purchased  by  him.    And  that  every  such  dwelling-house  and 
Out-l:i:ildiLg-  shall,  in  the  erection  and  completion  thereof,  cost 
not  less  than  the  snm  of  £250,  and  that  no  house  shall  be  used 
for  any  other  purpose  than  as  a  private  dwelling-house.    That  no 
building  shall  be  erected  upon  any  of  the  lots  fronting  to  Ander- 
tin  ParJ:  B::)J.  and  -Sf:  icv  Z./  r  re^^;  ectively  within  the  building 
line  as  shewn  upon  the  plan  annexed  to  the  particulars,  so  that 
the  line  of  the  buildin.s  n  :^  r.::.niing  upon  the  other  land  of  the 
vendors  iioiiiiiiz  Ariiir-'jii  Park  I. :   '  :  nd  Stoney  Lane  respec- 
tively shall  be  observed,  and  tha:  n:  "ruilding  shall  be  erecte-1 
upon  any  of  the  lots  fronting  to  C'./;"; :,;•./  Road  within  the  build- 
ing line  as  shewn  upon  :ia  said  plan  being  at  a  distance  of  thre€ 
yards  back  from  Cadliiry  Boid:'' 

At  the  auction  some  of  the  lots  put  up  for  sale  were  sold 
Willi:  ^"^.jy  being  the  ^  a::;  a-a:  of  one  of  them,  viz.,  lot  15 
The  remain  ler,  twelve  in  n  am  ;a:  .  "are  unsold.  JLM.Ty  accepter 
the  vendors'  title,  and  :a  :r.:i:e  :.  :a.a  vendors  to  convey  to  hun  th-- 
lot  he  had  purchase  a  t  :  .ether  with  the  benefit  of  the  contract  o 
the  vendors,  :m  lia  .  in  the  conditions  of  sale,  that  the  vendor 
Tvould,  as  t:  :na  hna  a  a  :  a  lots,  observe  and  abide  by  stipula 
tions  simh:a:  :  th  nsr  t  the  purchaser  was  by  the  condition 
of  sale  to  enter  into  with  the  vendors.  The  vendors  declined  t 
a  imit  such  a  grant  in  the  conveyance,  and  maintained  their  righ 
to  sell  the  l:t-  u!:-:ld  at  the  sale  without  any  building  restriC' 
tion  in  case  may  :h;ught  it  desirable  to  do  so.  The  purchase, 
then  toak  out  this  s  amm ;  n^  for  a  declaration  that  he  was  entitle 

u 
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to  the  benefit  of  a  contract  by  the  vendors  implied  in  the  con-  STIELING,J. 
Iditions  of  sale,  that  they  would  as  to  the  lots  unsold  at  the  auction  1892 
observe  and  abide  by  stipulations  similar  to  those  which  the 
purchasers  of  the  unsold  lots  had  they  been  sold  at  the  auction 
would  have  been  bound  to  covenant  that  they  would  observe  and 
abide  by  ;  and  also  that  he  was  entitled  to  have  the  obligations 
bf  the  vendors  in  respect  of  the  unsold  lots  expressed  in  and 
Lade  binding  by  his  conveyance. 

T.  C.  Wright,  for  the  purchaser,  in  support  of  the  summons : — 

On  the  face  of  the  particulars,  plan,  and  conditions,  this  was  a 
building  estate,  subject  to  one  general  law,  imposing  upon  every 
purchaser  certain  restrictions.  Certain  lots  forming  part  of  this 
building  estate  were  put  up  for  sale ;  some  of  them  were  and 
others  were  not  sold.  Under  these  circumstances  there  is  an 
implied  contract  between  the  vendors  and  each  of  the  purchasers 
of  the  lots  sold  that  the  vendors  will  not  use  or  treat  the  lots 
ansold  in  a  manner  inconsistent  with  the  restrictions  of  the 
building  scheme :  Benals  v.  CowUshaw  (1) ;  Spicer  v.  Martin  (2) ; 
Mackenzie  v.  Childers  (3).  The  vendors  might,  if  they  had  chosen 
to  do  so,  have  expressly  reserved  to  themselves  the  right  of 
selling  the  unsold  lots  under  different  arrangements,  and  either 
mbject  to  or  free  from  the  restrictive  stipulations  applicable  to 
the  then  sale :  Sidney  v.  Clarkson  (4).    But  they  did  not  do  so ; 

t'  nd  the  purchaser  is  entitled  to  have  from  them  a  recognition  of 
is  rights  on  the  face  of  his  conveyance. 

Eastings,  Q.C.,  and  Henry  Fellows,  for  the  vendors : — 

Where  a  vendor  purposes  to  sell  in  lots  a  building  estate  as  a 
whole,  and  puts  it  up  under  restrictive  conditions,  then  no 

toubt  the  inference  arises  that  such  covenants  are  for  the  com- 
lon  benefit  of  the  purchasers.  But  where  a  portion  only  of  a 
building  estate  is  put  up,  and  the  vendor  retains  in  his  own 
iands  adjoining  property,  no  implied  covenant  arises  against 
iiim  as  regards  any  property  not  sold  or  retained  by  him.  In 
nich  a  case  the  presumption  is  that  the  conditions  were  inserted 


(1)  9  Ch.  D.  125. 

(2)  34  Ch.  D.  1 ;  14  App.  Cas.  12. 


(3)  43  Ch.  D.  265. 

(4)  35  Beav.  118. 
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STIRLING,J.  and  the  contract  entered  for  his  own  benefit  only,  and  the 
purchasers  cannot  claim  the  benefit  of  them  as  against  him: 
Notiingham  Patent  Brick  and  Tile  Company  y.  Butler  (1). 
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T.  G.  Wright,  in  reply. 

1892.  Nov.  2.    Stikling,  J.  :— 

This  is  a  summons  under  the  Vendor  and  Purchaser  Act,  1874, 
raising  a  question  as  to  the  form  of  the  conveyance  on  a  purchase, 
but  in  reality,  as  has  been  very  fairly  admitted  by  the  counsel  for 
the  vendors,  a  question  as  to  the  rights  of  the  purchaser  under  his 
contract.  Before  completion  of  the  purchase  the  vendors  set  up 
a  claim  to  be  able  to  sell  the  unsold  lots  free  from  the  restrictive 
conditions  under  which  the  purchaser  bought.  This  right  is 
disputed  by  the  purchaser,  who  insists  that  the  conveyance  shall 
contain  words  sufficient  to  negative  the  claims  of  the  vendors. 
The  question  whether  the  contention  of  the  vendors  or  that  of 
the  purchaser  ought  to  prevail  is  the  substantial  question  which 
I  have  to  decide  upon  this  summons.  On  behalf  of  the  purchaser, 
reliance  was  placed  on  the  statement  of  the  law  made  by  Lord  j 
Macnaghten  in  advising  the  House  of  Lords  in  the  case  of  Spicer  \ 
V.  Martial  (2).  He  said  (3) :  "  If  the  site  of  the  houses  now  I 
known  as  Cromwell  Gardens  had  been  put  up  for  sale  by  auction 
in  building  lots,  according  to  a  plan  corresponding  with  that  on 
Mr.  Martins  lease,  and  if  the  conditions  of  sale  had  prescribed 
that  houses  should  be  built  such  as  those  which  have  actually  i 
been  erected,  and  that  every  purchaser  should  bind  himself  by  a  ' 
covenant,  in  the  terms  of  the  restrictive  covenant  now  in  question, 
no  one,  I  think,  could  have  doubted  that  each  purchaser  would, 
as  against  the  vendor,  and  as  against  every  co-purchaser,  have 
had  a  right  to  the  benefit  of  the  covenant,  although  there  might 
have  been  no  direct  stipulation  to  that  effect,  and  no  express 
provision  for  mutual  covenants  by  the  purchasers  inter  se."  And 
further  on  he  says :  "  It  seems  to  me  that  when  Mr.  Sjpicer  put 
his  houses  in  Gromtvell  Gardens  on  the  market  he  invited  the 
public  to  come  in  and  take  a  portion  of  an  estate  which  was 

(1)  15  Q.  B.  D.  261 ;  16  Q.  B.  D.  778.         (2)  14  App.  Gas.  12. 
(3)  14  App.  Cas.  24. 
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bound  by  one  general  law — a  law  perfectly  well  understood,  and  STIRLING,!, 
lone  calculated  and  intended  to  add  to  the  security  of  the  lessees, 
and  consequently  to  increase  the  price  of  the  houses.  The 
benefit  of  that  increase,  whatever  it  was,  Mr.  Spicer  got.  Can 
he  or  his  representative  be  permitted  to  destroy  the  value  of 
the  thing  he  sold  by  authorizing  the  use  of  part  of  the  estate  for 
a  purpose  inconsistent  with  the  law  by  which  he  professed  to 
bind  the  whole  ?  " 

I    It  was  not  disputed  by  the  counsel  for  the  vendors  that  if  the 
I  doctrine  thus  laid  down  applies,  the  purchaser  is  in  the  right  ; 
but  it  is  said  that  such  doctrine  is  inapplicable,  because  it  is 
apparent  on  the  face  of  the  particulars  and  conditions  of  sale 
that  the  vendors  retained  in  their  own  hands  adjacent  lands  of 
considerable  extent,  and  that  these  restrictive  stipulations  must 
be  taken  to  have  been  introduced  for  the  protection  of  the  pro- 
perty held  by  them.    In  support  of  that,  they  rely  on  the  judg- 
ment of  Lord  Esher,  M.E.,  in  Nottingham  Patent  Brick  and 
Tile  Company  v.  Butler  (1).    I  will  refer  first  to  the  judgment  in 
that  case  given  in  the  Court  below  by  Mr.  Justice  Wills,  which 
was  approved  of  by  Lord  Justice  Lindley,  as  being  a  correct  state- 
ment of  the  law.    He  says  (2) :  "  The  principle  which  appears  to 
me  to  be  deducible  from  the  cases  is  that  where  the  same  vendor 
selling  to  several  persons  plots  of  land,  parts  of  a  larger  property, 
I  exacts  from  each  of  them  covenants  imposing  restrictions  on  the 
!  use  of  the  plots  sold  without  putting  himself  under  any  corre- 
sponding obligation,  it  is  a  question  of  fact  whether  the  restric- 
j  tions  are  merely  matters  of  agreement  between  the  vendor  him- 
self and  his  vendees,  imposed  for  his  own  benefit  and  protection, 
I  or  are  meant  by  him  and  understood  by  the  buyers  to  be  for  the 
common  advantage  of  the  several  purchasers.    If  the  restrictive 
covenants  are  simply  for  the  benefit  of  the  vendor,  purchasers  of 
i  other  plots  of  land  from  the  vendor  cannot  claim  to  take  advan- 
'  tage  of  them.    If  they  are  meant  for  the  common  advantage  of 
a  set  of  purchasers,  such  purchasers  and  their  assigns  may  enforce 
them  inter  se  for  their  own  benefit."    Then  he  says  (3)  :  "  It 
appears  to  me  that,  where  land  is  put  up  to  auction  in  lots,  and 

(1)  16  Q.  B.  D.  778.  (2)  15  Q.  B.  D.  268. 

(3)  15  Q.  B.  D.  269. 
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STIKLING,J.  two  or  more  persons  purchase  according  to  conditions  of  sale 
1892  containing  restrictions  of  the  character  of  those  under  considera- 
tion in  the  present  case,  it  is  very  difficult  to  resist  the  inference 
that  they  were  intended  for  the  common  benefit  of  such  pur- 
chasers, especially  where  the  vendor  purposes  (as  in  the  present 
case)  to  sell  the  whole  of  his  property.  Where  he  retains  none, 
how  can  the  covenants  be  for  his  benefit ;  and  for  what  purpose 
can  they  be  proposed  except  that  each  purchaser,  expecting  the 
benefit  of  them  as  against  his  neighbours,  may  be  willing  on 
that  account  to  pay  a  higher  price  for  his  land  than  if  he  bought 
at  the  risk  of  whatever  use  his  neighbours  might  choose  to  put 
his  property  to  ?  Where,  therefore,  the  vendor  desires  to  sell  at 
the  auction  the  whole  of  his  property,  the  inference  is  strong 
that  such  covenants  are  for  the  common  benefit  of  the  purchasers ; 
and  it  seems  to  me  that  the  strength  of  this  evidence  is  not 
diminished  by  the  fact  that  at  the  sale  a  considerable  number  of 
the  lots  may  fail  to  find  purchasers."  When  the  case  was  heard 
on  appeal,  Lord  Esher,  M.E.,  in  the  course  of  his  judgment,  said 
this  (1)  :  "I  think  that  Mr.  Justice  Wills'  view  of  the  law  on  this 
subject  is  perfectly  correct.  In  my  view  he  is  right  in  saying 
that,  when  an  estate  is  put  up  for  sale  in  lots,  subject  to  a  con- 
dition that  restrictive  covenants  are  to  be  entered  into  by  each 
of  the  purchasers  with  the  vendor,  and  the  vendor  is  intending 
at  that  sale  to  sell  the  whole  of  the  property,  the  question 
whether  it  is  intended  that  each  of  the  purchasers  shall  be  liable 
in  respect  of  those  restrictive  covenants  to  each  of  the  other  pur- 
chasers, is  a  question  of  fact,  to  be  determined  by  the  intention 
of  the  vendor  and  of  the  purchasers,  and  that  question  must  be 
determined  upon  the  same  rules  of  evidence  as  every  other  ques- 
tion of  intention.  And,  if  it  is  found  that  it  was  the  intention 
that  the  purchasers  should  be  bound  by  the  covenants  inter  se,  a 
Court  of  Equity  will,  in  favour  of  any  one  of  the  purchasers,  in- 
sist upon  the  performance  of  the  covenants  by  any  other  of  them, 
and  will  do  so  under  such  circumstances  without  introducing  the 
vendor  into  the  matter."  Then  he  says  (2) :  "  There  are  two 
lines  of  cases  to  be  found  in  the  books.  The  first  is  where  there 
has  been  a  sale  of  part  of  a  property,  with  no  then  existing  in- 
(1)  16  Q.  B.  D.  784.  (2)  16  Q.  B.  D.  785. 
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tention  of  selling  the  rest,  and  subsequently  there  is  a  sale  of  STIELING,J. 
another  part ;  then,  as  regards  the  later  sale,  you  cannot  look  at  1892 
the  conditions  of  the  former  sale,  you  must  look  only  at  the  con- 
ditions  relating  to  the  later  sale.  The  other  line  of  cases  is  ^iRMnreHAM 
where  the  whole  of  a  property  is  put  up  for  sale  (not  necessarily 
under  a  building  scheme),  but  is  put  up  for  sale  in  lots,  subject 
to  certain  restrictive  covenants  ;  then  it  is  a  question  of  fact 
whether  it  was  or  was  not  the  intention  that  the  restrictive 
covenants  should  be  entered  into  for  the  benefit  of  each  of  the 
purchasers  as  against  all  the  others,  and  it  is  a  most  material 
circumstance  whether  the  vendor  reserves  any  part  of  the  pro- 
perty for  himself.  If  he  does  not  reserve  any  part,  that  is  almost 
if  not  quite  conclusive  (unless  there  is  something  contradictory) 
that  the  covenants  which  he  takes  from  the  purchasers  are  in- 
tended for  the  benefit  of  each  purchaser  as  against  the  others." 
The  judgments  of  the  Lords  Justices  do  not  go  any  further;  but 
Lord  Justice  Lindley  expressly  approves  the  statement  of  the 
law  as  given  by  Mr.  Justice  Wills. 

That  case  is  cited' as  an  authority  for  the  contention  that  the 
restrictive  covenants  are  only  enforceable  by  a  purchaser  when 
the  vendor  sells  the  whole  of  the  property.  I  cannot  come  to 
that  conclusion.  I  take  the  same  view  as  Mr.  Justice  Wills,  that 
it  is  a  question  of  fact,  to  be  deduced  from  all  the  circum- 
stances of  the  case,  whether  the  restrictions  are  merely  matters 
of  agreement  between  the  vendor  himself  and  his  vendees, 
imposed  for  his  own  benefit  and  protection,  or  are  meant  by 
lim  and  understood  by  the  buyers  to  be  for  the  common 
advantage  of  the  several  purchasers.  The  Master  of  the  EoUs 
seems  to  have  been  of  that  opinion  also,  though  in  the  judg- 
nent  referred  to  he  was  speaking  of  a  case  where  the  vendees 
iisposed  of  the  whole  estate.  He  says  that  if  the  vendor  does 
lot  reserve  any  part,  "  that  is  almost  if  not  quite  conclusive 
[unless  there  is  something  contradictory) " ;  but  that  language 
'  jippears  to  concede  that  the  conclusion  may  be  rebutted  by 
omething  else.  Though  the  retainer  by  the  vendor  of  some 
jart  of  the  property  is  a  highly  important  element,  it  is  after 
jdl  only  an  element  to  be  taken  into  consideration  along  with 
|ther  circumstances  in  ascertaining  the  intention.    It  appears 
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STIKLINGjJ.  to  me  that  although  the  vendor  may  not  part  with  his  whole 
1892       estate,  there  may  be  circumstances  which  shew  that  the  inten- 
^J^g      tion  was  that  each  purchaser  should  be  entitled  to  enforce 
Birmingham  )3uiJ(Jiiig  restrictions  against  the  vendor  and  every  other  pur- 
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chaser.  That  being  so,  let  us  turn  to  the  particulars  and  con- 
ditions in  this  case.  [His  Lordship  then  read  the  description 
in  the  particulars  of  the  property  offered  for  sale,  and  con- 
tinued : — ] 

Stopping  there,  what  would  a  purchaser  infer  from  looking  at 
the  particulars  and  plan  ?  Admitting  that  it  appears  (as  it 
certainly  does  appear),  from  the  plan  and  conditions,  that  the 
vendors  were  owners  of  other  property  in  the  immediate  neigh- 
bourhood, it  is  still  to  be  borne  in  mind  that  the  owners  of 
building  estates  in  the  neighbourhood  of  large  towns  do  not 
throw  the  whole  of  their  estates  on  the  market  at  once  ;  and, 
further,  that  they  do  not  devote  the  whole  estate  to  the  erection 
of  the  same  class  of  houses,  but  very  often  appropriate  one 
portion  to  one  class  and  another  portion  to  another  class,  and 
that  these  various  plots  do  not,  in  the  language  of  the  parti- 
culars, become  "  ripe  for  building  operations  "  at  the  same  time, 
and  that  considerations  of  this  kind  apply  with  not  less  force 
when  the  vendor  is  a  land  company,  presumably  dealing  with 
land  for  purposes  of  sale,  and  not  for  the  purpose  of  retention 
as  a  permanent  investment.  It  would  seem  to  me,  then,  that 
a  purchaser  would  naturally  infer  that  this  property  described 
as  "  a  small  freehold  estate  "  had  been  selected  by  the  vendors 
from  the  larger  property  belonging]  to  them  to  be  devoted  to 
the  erection  of  houses  of  a  particular  class.  But  turning  to 
the  restrictive  conditions,  we  find  condition  11  to  be  this.  [His 
Lordship  read  the  condition,  and  continued  : — ] 

These  restrictive  conditions  provide  in  substance  (1.)  for  the 
erection  of  private  dwelling-houses  only ;  (2.)  for  a  minimum 
value  as  regarded  each  house  erected ;  and  (3.)  for  adherence 
to  a  building  line,  stated  to  be  already  existing  as  regards  build- 
ings on  other  land  of  the  vendors.  Now,  the  plan  annexed  to 
the  particulars  shews  each  lot  on  the  adjoining  land  of  the 
vendors'  as  having  a  house  erected  on  it,  and,  in  most  cases,  as 
bearing  a  name  adapted  to  a  villa  residence  of  the  class  usually 
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found  in  the  neighbourhood  of  large  towns ;  but  there  is  no  STIRLING,  J. 
indication  of  their  value.  It  may  however  fairly  be  assumed,  as 
against  the  vendors,  that  those  houses  were  of  a  value  equal  to  or 
exceeding  the  minimum.  As  regards  the  land  thus  retained  by 
the  vendors,  the  intending  purchaser  would  see  that  the  building 
conditions  had  already  been  complied  with ;  and  the  inference 
which  I  have  already  suggested  as  that  likely  to  occur  to  his 
mind  upon  reading  the  particulars  would  ,be  strengthened.  It 
seems  to  me,  therefore,  that  these  particulars  and  conditions 
constituted  (in  the  language  of  Lord  Macnagliten  in  Spicer  v. 
Martin  (1) )  an  invitation  to  the  public  to  come  in  and  pur- 
chase on  the  footing  that  the  whole  of  the  property  offered  for 
sale  was  to  be  bound  by  one  general  law  affecting  the  character 
of  the  buildings  to  be  erected  thereon  ;  and  that  the  vendors 
ought  not  to  be  allowed  to  destroy  the  value  of  that  which 
was  sold  by  authorizing  the  use  of  a  part  of  the  property  for 
a  purpose  inconsistent  with  the  law  by  which  they  purported 
to  bind  the  whole.  It  is  said,  and,  indeed,  the  secretary  of  the 
company  has  sworn,  that  the  company  never  intended  to  give 
the  purchaser  the  benefit  claimed  by  him.  Upon  that,  it  is 
to  be  remarked  that,  whereas  a  purchaser  cannot  dive  into  the 
recesses  of  a  vendor's  mind,  a  vendor  offering  property  always 
has  it  in  his  power  to  make  his  intentions  clear ;  and  it  is  his 
duty  so  to  do.  It  has  long  been  the  practice  for  vendors, 
whose  intentions  are  such  as  stated  in  the  present  case,  to 
reserve,  by  express  conditions,  power  to  make  future  sales  dis- 
charged from  restrictive  conditions.  An  example  is  to  be  found 
in  the  case,  cited  in  argument,  of  Sidney  v.  Clarhson  (2)  relating 
to  a  sale  in  the  year  1865.  I  do  not,  of  course,  mean,  that  the 
vendor  cannot  indicate  his  intention  in  other  ways ;  but  this 
consideration  appears  to  me  to  relieve  such  cases  of  any  element 
of  hardship  to  which  weight  might  otherwise  attach.  I  may 
add,  that  the  remarks  of  Lord  Langdale  in  Peacock  v.  Penson  (3) 
and  the  case  of  Collins  v.  Castle  (4),  appear  to  support  the  view 
which  I  have  taken.  I  make  a  declaration  that  the  Applicant 
AUday  is  entitled  to  the  benefit  of  a  contract  by  the  vendors. 


(1)  14  App.  Cas.  12. 

(2)  35  Beav  118. 


(3)  11  Beav.  355,  359. 

(4)  36  Ch.  D.  243. 
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STlRLlNGjJ.  implied  in  the  conditions  of  sale ;  that  the  vendors,  as  to  lots 
1892       unsold  at  the  auction  at  which  Allday  bought,  are  bound  to 
observe  and  abide  by  stipulations  similar  to  those  which  the 
^^^*and"^^^  purchasers  of  those  lots,  had  they  been  sold  at  the  auction,  would 
DisTKicT    have  been  bound  to  covenant  that  they  would  observe  and  abide 
Company    by,  and  that  Allday  is  entitled  to  have  such  obligations  of  the 
Allday     vendors  expressed  in  the  conveyance  to  him  of  his  lot. 

Solicitors ;  Harvey  &  Capron,  agents  for  E.  C.  Newey,  Birming- 
ham; Stihhard,  Gibson  &  Co.,  agents  for  Eowlands  &  Co.,  Bir- 
mingham. 

W.  W.  K. 


In  re  INGHAM. 
JONES  V.  INGHAM. 

[1890   I.  1604.] 

Mortgages — Friority — Co-Executors  and  Legatees  in  trust  of  Mortgagee — Negli- 
gence hy  one  of  them — Subsequent  Incumh^ances  hy  Mortgagor — Title  to 
Deeds. 

Under  the  will  of  a  mortgagee  of  two  leasehold  properties,  who  died  in 
1880,  A.  and  B.  were  executors  and  joint  devisees  and  legatees  of  trust  and 
mortgage  estates,  and  A.  was  entitled  to  a  life  interest  in  all  the  testator's 
own  property,  with  remainder  to  B.  In  1884:  the  mortgagor  told  A.,  who 
had  possession  of  the  title-deeds  of  the  mortgaged  property,  and  was 
pressing  for  repayment  of  the  mortgage  debt,  that  he  could  not  borrow 
the  money  to  pay  it  off  unless  the  title-deeds  were  sent  to  him ;  and  A., 
without  5.'s  knowledge,  sent  the  mortgagor  a  parcel  containing  the  title- 
deeds,  which  consisted  of  two  assignments  and  one  mortgage,  in  order 
to  enable  him  to  raise  money  to  pay  off  the  mortgage  debt  or  part  of  it. 
The  mortgagor  did  not  pay  off  any  part  of  the  mortgage  debt,  but  after 
some  time  he  returned  to  A.  a  parcel  which  was  supposed  to  contain  the 
deeds. 

After  A.'s  death  in  1890  it  was  found  that  the  parcel  returned  contained 
the  mortgage-deed  only,  and  that  the  mortgagor  had  purported  to  execute 
a  legal  mortgage  in  favour  of  a  bank,  to  secure  money  lent  to  him  by 
them  without  notice  of  the  existing  mortgage,  and  had  handed  over  the 
two  assignments  to  them. 

In  an  action  for  the  administration  of  the  mortgagor's  estate  it  was 
Eeld,  that  whatever  rights  the  bank  might  have  had  against  A.,  the  acts 
of  A.  did  not  preclude  B.  from  setting  up  his  legal  title  as  surviving 
executor  and  devisee  and  legatee  of  the  mortgage  estate  of  the  testator, 
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and  that  B.  was  entitled  to  priority  over  the  bank  in  respect  of  the  mort-  STIRLING,J. 
gage  of  1879 ;  and 

Heldj  also,  that  the  bank  must  deliver  up  to  B.,  as  the  surviving 
executor  and  legal  owner  of  the  mortgaged  property,  the  title-deeds  in 
their  possession. 


This  was  the  further  consideration  of  a  creditor's  action  for  the 
administration  of  the  estate  of  Thomas  Ingham  deceased,  in  which 
the  usual  judgment  had  been  given.  Two  creditors,  viz.  Thomas 
William  Fedley,  the  surviving  executor  of  John  Fedley  deceased, 
and  the  National  Bank  of  Wales,  claimed  to  be  entitled  to  securi- 
ties for  their  debts  on  a  portion  of  Thomas  Ingham's  estate,  and 
had  carried  in  claims  accordingly.  The  estate  was  insufficient 
to  pay  them  both  in  full ;  and  the  question  was  which  of  them 
was  entitled  to  priority. 

The  facts  were  as  follows  : — 

By  two  several  indentures  dated  respectively  the  9th  of  March, 
1872,  and  the  30th  of  August,  1872,  two  distinct  leasehold  pro- 
perties were  assigned  to  Thomas  Ingham.  In  1879  Thomas  Ingham 
borrowed  £650  of  John  Fedley,  and  to  secure  repayment  of  that 
sum  executed  in  Fedley  s  favour  a  legal  mortgage,  dated  the  29  th 
of  September,  1879,  of  both  leasehold  properties,  and  handed 
over  to  Fedley,  as  such  mortgagee,  the  two  above-mentioned 
deeds  of  assignment.  About  the  same  time  Thomas  Ingham 
borrowed  of  Fedley  a  further  sum  of  £150,  the  repayment  of 
which  was  secured  by  three  promissory  notes  for  £50  each.  On 
the  3rd  of  September,  1880,  John  Fedley  died.  By  his  will, 
which  was  dated  the  3rd  of  July,  1875,  John  Fedley  appointed 
his  widow,  Ann  Fedley,  and  the  claimant,  Thomas  William  Fedley, 
his  executrix  and  executor,  and  devised  and  bequeathed  all  his 
real  and  personal  estate  to  Ann  Fedley  for  life,  with  remainder 
to  Thomas  William  Fedley,  and  he  devised  and  bequeathed  all 
estates  vested  in  him  as  trustee  or  mortgagee  to  Ann  Fedley 
and  Thomas  William  Fedley  as  joint  tenants  upon  the  usual 
trusts. 

Ann  Fedley  and  Thomas  William  Fedley  duly  proved  the  will ; 
and  the  two  assignments  of  1872,  and  the  mortgage  of  1879, 
which  had  been  in  possession  of  John  Fedley,  were  after  his  death 
taken  possession  of  by  Ann  Fedley,  and  remained  in  her  custody 
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STIRLING,J.  down  to  the  year  1884.  Ann  Fedley  employed  one  Aaron  Tunni- 
1892  cliffe  to  collect  for  her  the  income  which  she  was  entitled  to 
receive  under  her  husband's  will,  including  the  interest  on  the 
mortgage  debt  of  £650  and  the  three  promissory  notes  for  £50 
each.  In  1884,  as  Tunnicliffe  stated  in  his  evidence,  he,  by  the 
directions  of  Ann  Pedley,  pressed  Ingham  for  payment  of  the 
£800  so  due ;  and,  in  answer  to  an  application,  Ingham  wrote  to 
Tunnicliffe  a  letter  dated  the  10th  of  June,  1884,  in  the  following 
terms : — 

"Memorandum.    From  T,  Ingham,  102,  Denbigh  Terrace,  High 
Street,  Llanheris,  to  Mr.  Tunnicliffe,  Nantivich. 

"  Dear  Sir, — I  arrived  home  last  night,  but  too  late  for  post, 
and  found  your  letter  amongst  others  waiting  me,  in  reply  to 
which  I  beg  to  say  that  I  have  done  all  in  my  power  to  borrow 
the  money  to  pay  Mrs.  Pedley,  but  so  far  have  failed,  and  that  for  k 
the  following  reason — namely,  that  those  people  who  had  money  P 
by  them  have  this  last  three  years  about  formed  a  kind  of  *  Ship  j 
Club,'  and  have  bought  some  ships,  and  those  have  turned  out 
so  favourable,  paying  from  ten  to  twenty  per  cent.,  that  every-  , 
body  save  up  their  money  and  buy  shares  in  these  ships,  so 
that  you  can't  borrow  a  £100  from  any  one  except  a  *  Building 
Society,'  for  your  life  hardly.    If  Mrs.  Pedley  must  have  the 
£650  that  is  on  the  two  shops,  I  don't  see  my  way  now  to  get 
them  only  from  some  *  building  club,*  which  I  will  do  if  she 
thinks  proper.    But  to  get  the  money  in  that  way,  of  course  I 
should  have  to  get  the  '  deeds.'    If  Mrs.  Pedley  will  therefore 
take  an  I.O.U.  from  me  for  the  amount,  and  let  me  have  the 
deeds  so  as  to  have  other  deed  made  from  them  by  the  club  till 
I  would  get  the  money,  I  will  get  it  at  the  least  possible  delay ;  j 
or  if  she  will  come  over  for  a  week  (or  perhaps  it  would  take  a  mi 
fortnight's  time)  and  bring  the  deeds  with  her,  and  she  could  ' 
have  the  money  to  come  with  her  back,  and  the  change  of  air  \ 
would  certainly  do  her  no  harm  but  very  likely  do  her  a  great  ■ 
deal  of  good.    Indeed  she  promised  that  she  would  come  when 
she  was  over  last  time.  Waiting  your  reply,  I  am,  dear  sir,  yours 
respectfully, 

"  T.  Inghamr 
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TunnicUffe  also  gave  evidence  to  the  following  effect : — 

"  In  the  month  of  May,  1884,  the  said  Thomas  Ingham  came 
over  to  Nantwich,  and  I  saw  him  on  the  said  Mrs.  Fedleys  behalf. 
I  again  pressed  him  to  pay  off  the  money  which  was  due  from 
him.  He  then  said  that  if  the  said  deeds — that  is  to  say,  the 
said  mortgage  deed  of  the  29th  of  September,  1879,  and  the  two 
assignments  of  the  9th  of  March,  1872,  and  the  30th  of  August, 
1872,  before  mentioned — were  sent  to  him,  he  would  try  to 
borrow  £600  from  a  building  club,  and  pay  such  £600  of  the 
said  mortgage  debt  of  £650  off  with  the  least  possible  delay,  and 
that  he  would  give  a  fresh  promissory  note  for  the  £200  balance 
of  the  £800.  Mrs.  Fedley  agreed  to  this  offer,  and  the  said 
Thomas  Ingham  promised  to  pay  the  £600  without  any  delay 
after  the  said  deeds  were  sent  to  him ;  and  if  he  found  that  he 
could  not  borrow  the  £600  from  a  building  club,  that  he  would 
return  all  the  said  deeds  at  once  to  the  said  Mrs.  Fedley,  or  to  me. 
I  say  most  positively  that  there  was  no  agreement  whatever  that 
any  part  of  the  said  £800  should  be  paid  ofi*  by  instalments. 
Such  a  mode  of  paying  the  said  £800,  or  any  part  of  it,  off  by 
instalments  was  never  mentioned  or  suggested.  The  whole 
arrangement  before  mentioned  was  made  by  me  personally  with 
the  said  Thomas  Ingham. 

*'  On  the  6th  of  June,  1884,  I  obtained  the  said  deeds  from  the 
said  Mrs.  Fedley,  and  they  were  made  up  in  a  parcel,  and  were 
sent  by  me  to  the  said  Thomas  Ingham,  by  the  general  post,  with 
a  letter,  of  which  the  following  is  a  copy : — 

"  '  Nantwich,  6th  June,  1884. 

" '  Dear  Sir, — I  send  you  by  post  the  deeds  relating  to  your 
property.  Mrs.  Pedley  is  not  afraid  to  trust  you  with  the  same, 
but  she  thought  they  might  possibly  miscarry,  and  if  copies 
would  do  the  risk  would  be  avoided.       Yours  truly, 

" '  Mr.  Ingham,  A,  TunnieliffeJ' 

" '  P.S. — On  hearing  the  day  you  will  be  prepared  to  pay  the 
£600,  we  will  come  over  to  Llanheris.  A.  T.'  " 

There  was  no  distinct  evidence  as  to  what  subsequently  took 
place,  but  it  appeared  that  in  fact  Ingham  never  paid  off  the  £650, 
or  any  part  of  the  sum  due  on  the  mortgage. 


STIRLING,J 
1892 


In  re 

Ingham. 

Jones 

V. 

Ingham, 


356 


CHANCERY  DIVISION. 


[1893] 


1892 

In  re 
Ingham. 

Jones 

V. 

Ingham. 


STIRLING,J.     On  the  4tli  of  March,  1890,  Ann  Pedley  died.    On  the  4th  of 
September,  1890,  Thomas  Ingham  died  intestate. 

After  the  death  of  Ann  Pedley  the  mortgage  deed  of  the  29th 
of  September,  1879,  was  found  by  Thomas  William  Pedley  amongst 
her  papers  wrapped  up  (as  was  stated)  in  a  piece  of  brown  paper;  : 
but  the  two  assignments  of  1872  were  not  forthcoming.    It  ' 
subsequently  appeared  that  on  the  5th  of  May,  1885,  Thomas  I 
Ingham  handed  over  to  the  National  Bank  of  Wales  one  of  these 
deeds,  executing  at  the  same  time  what  purported  to  be  a  legal 
mortgage  of  the  property  comprised  in  the  deed  by  way  of 
security  to  the  bank  for  £200  ;  and  that  on  the  19th  of  August,  ' 
1887,  he  deposited  the  other  deed  with  the  same  bank  by  way  of  j 
equitable  security  for  £300.    Both  these  sums  of  £200  and  £300 
remained  due  to  the  bank. 

Thomas  William  Pedley  deposed  that  he  had  no  knowledge  of 
the  deeds  having  been  sent  to  Ingham  in  this  way,  and  there  was  ' 
no  evidence  to  the  contrary.  There  was  no  evidence  to  shew 
when  the  mortgage  deed  was  returned  to  Ann  Pedley,  It  was 
stated  by  Tunnicliffe  that  about  the  end  of  1884  he  again  pressed  , 
Ingham  for  payment  of  the  £150  owing  on  the  promissory  notes;  i 
and,  in  the  view  which  the  Court  took  of  the  facts  of  the  case,  it  I 
might  be  conjectured  that  the  mortgage  deed  had  been  returned  , 
by  that  time.  j 

I 

Eastings,  Q.C.,  and  Warrington,  for  T.  W.  Pedley : —  j 

We  rely  upon  the  legal  title  of  T.  W.  Pedley,  as  surviving  | 
executor  and  devisee  and  legatee  of  trust  and  mortgage  estates  j 
of  John  Pedley.    He  has  the  legal  estate ;  he  is  also  the  remain- 
derman  ;  and  he  has  not  been  guilty  of  fraud,  or  of  any  such 
negligence  .or  misconduct  as  to  postpone  his  legal  rights  to  a  sub- 
sequent equitable  incumbrancer :  Evans  v.  Bichnell  (1) ;  Northern 
Counties  of  England  Fire  Insurance  Comjmiy  v.  Whipi)  (2);  I 
Martinez  v.  Coojoer  (3).    The  deeds  were  after  the  death  of  the 
original  mortgagee  properly  in  the  custody  of  Mrs.  Ann  Pedley, 
who  was  an  executrix  and  trustee  of  the  mortgagee ;  and  was  during 
her  life  the  sole  beneficiary  under  his  will.    Without  the  know- ' 

(1)  6  Yes.  174.  (2)  26  Ch.  D.  482. 

(3)  2  Russ.  198. 
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ledge  of  lier  co-executor  and  co-trustee,  slie  parted  with  the  STIRLING, J 
I  deeds  to  the  mortgagor,  not  for  his  own  benefit,  or  for  the  pur-  jggg 
pose  of  conferring  upon  him  any  apparent  authority  to  deal  with 
the  property :  but  simply  to  enable  him  to  pay  off  the  mortgage 
for  the  benefit  of  the  mortgagees.  Accordingly,  authorities  like 
iPerry-Herrick  v.  Attwood  (1)  and  Briggs  v.  Jones  (2)  do  not 
apply.  She  did  get  some  of  the  deeds  back ;  and,  no  doubt, 
thought  they  all  had  been  returned  to  her.  But,  even  supposing 
the  bank  had  some  equity  against  Ann  Pedley,  they  have  none 
Against  [T.  W,  Pedley.  Whether  she  acted  as  executrix  or  as 
tenant  for  life,  her  acts  did  not  bind  him  or  affect  his  legal 
title:  Fonhlanque  on  Equity  (3);  Hunt  v.  Elmes  (4);  BafcUffe 
y.  Barnard  (5). 


Buckley,  Q.C.,  and  Knowles  Corrie,  for  the  bank  : — 

Ann  Pedley,  who  had  the  legal  estate  just  to  the  same  extent 
;o  which  T,  W,  Pedley  had,  handed  over  the  deeds  to  Jolin 
Ingham,  the  mortgagor,  for  the  express  purpose  of  enabling  him 
,0  raise  money  upon  them.  She  constituted  him  her  agent, 
vith  authority  and  power  to  create  the  mortgages  which  the 
)ank  lent  their  money  upon,  and  she  clearly  could  not  set  up 
he  mortgage  of  1879  as  against  them :]  Northern  Counties  of 
England  Fire  Insurance  Company  v.  Whipp  (6)  ;  Perry-Herrich 

Attwood ;  Briggs  v.  Jones. 

When  she  thus  parted  with  the  deeds,  she  must  be  taken  to 
lave  been  acting  as  one  of  the  two  executors  of  John  Pedley,  the 
Qortgagee,  and  her  acts  in  that  capacity  are  as  binding  upon  his 
state,  and  upon  T.  W.  Pedley  as  a  beneficiary  under  the  will,  as 
I  he  had  concurred  in  them  :  Williams  on  Executors  (7)  ;  Simp- 
pn  V.  Gutteridge  (8).  We  are  accordingly  entitled  to  priority 
Iver  T.  W,  Pedley;  and  we  have  got  the  title-deeds  in  our 
ossession  and  cannot  be  ordered  to  give  them  up  :  Wallwyn  v. 

e  (9); 


(1)  2  De  a.  &  J.  21. 

(2)  Law  Rep.  10  Eq.  92. 

(3)  5th  Ed.  Vol.  I.  p.  166. 

(4)  2  D.  F.  &  J.  578 ;  28  Beav.  631. 

(9)  9  Ves.  24. 
Vol.  1. 1893.  '         2  G 


(5)  Law  Rep.  6  Ch.  652. 

(6)  26  Ch.  D.  482. 

(7)  8th  Ed.  p.  950. 

(8)  1  Madd.  609,  616. 
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[Stieling,  J.,  referred  to  M'Leod  v.  Brvmmond  (1) ;  and 
Lepard  v.  Vernon  (2).] 

Hastings,  in  reply:  — 

The  bank  cannot  set  up  that  they  were  dealing  with  an  execu- 
trix of  the  mortgagee  or  the  agent  of  any  one  in  that  capacity,  for  | 
they  thought  they  were  dealing  with  the  owner  of  the  property, 
who  was  the  mortgagor  :  Sneeshy  v.  Thome  (3).  So,  if  in  handing 
over  the  deeds  she  acted  as  tenant  for  life,  her  acts  cannot  affect 
our  title,  as  it  was  not  derived  through  her.  And  even  if  she 
acted  as  executrix  our  rights  are  not  affected,  because  one  co-i 
executor  is  not  liable  in  respect  of  a  devastavit  committed  by' 
another  co-executor,  and  a  parting  with  the  deeds  so  as  to  autho-' 
rize  the  mortgagor  to  deal  with  them  for  his  own  benefit  would 
undoubtedly  have  been  a  devastavit :  Williams  on  Executors  (4).; 

There  can  be  no  doubt  that  the  Court  has  jurisdiction  to  ordeij 
the  bank  to  deliver  up  the  deeds  :  Heath  v.  Crealoek  (5) ;  In  r\ 
Cooi)er  (6)  ;  Manners  v.  Mew  (7).  I 


1892.  Nov.  12.    Stirling,  J.  :— 

There  is  a  dispute  in  this  case  between  the  surviving  execute; 
of  John  Pedley  and  the  National  Bank  of  Wales,  which  must  b«! 
decided  in  order  that  the  amounts  for  which  they  are  respectiveljpj 
to  prove  as  creditors  against  the  estate  of  the  intestate  may  b*' 
ascertained  ;  and,  further,  it  has  been  agreed  between  them  thai 
I  shall  decide  not  only  this  question  but  all  others  which  aris' 
between  them,  including  their  respective  rights  to  the  title! 
deeds  of  the  property.    The  order  which  I  propose  to  make  wil 
contain  a  submission  by  both  parties  to  be  bound  in  like  maune 
as  if  an  action  had  been  brought  by  one  against  the  other,  au^ 
the  Defendant  in  such  action  had  delivered  a  counter-claim. 

[His  Lordship  then  stated  the  facts  of  the  case,  and  cor- 
tinned : — ]  '  | 

There  is  no  evidence  to  shew  when  the  mortgage-deed  of  th 

(1)  14  Ves.  353  :  17  Yes.  152,  169.       (4)  Sth  Ed.  pp.  1827,  1828. 

(2)  2  V.  &  B.  51.  (5)  Law  Kep.  10  Ch.  22. 

(3)  7  D.  M.  &  Gt.  399.  (6)  20  Ch.  D.  611. 

(7)  29  Ch.  D.  725. 
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29th  of  September,  1879,  was  returned  to  Ann  Fedley.  It  is  STIRLING,J. 
stated  by  Tunniclife  that  about  the  end  of  1884  he  again  pressed 
Ingham  for  payment  of  the  £150  owing  on  the  promissory  notes, 
and  it  may  be  conjectured  with  some  plausibility  that  the  mort- 
gage deed  had  been  returned  by  that  time,  although  the  precise 
time  at  which  it  was  returned  is  not  very  material. 

The  first  question  is  whether  Thomas  William  Fedley  or  the 
bank  is  entitled  to  priority.  Now,  the  legal  title  to  the  property 
is  vested  in  Thomas  William  Fedley,  as  surviving  executor  and 
devisee  and  legatee  of  mortgage  estates  of  John  Fedley ;  and  he 
relies  on  his  legal  title,  and  contends  that  he  has  been  guilty 
neither  of  fraud  nor  of  any  such  negligence  as  would  postpone 
him  to  a  subsequent  equitable  mortgagee  :  Evans  v.  Biehnell  (1)  ; 
Northern  Counties  of  England  Fire  Insurance  Company  y,  Whipp  (2). 
I  think  this  contention  is  well  founded.  Fraud  is  not  imputed 
to  him ;  and  there  is  no  evidence  of  any  negligence  on  his  part. 
Ann  Fedley  was  co-executrix  and  co-trustee  with  himself.  She 
was  also  sole  beneficiary  during  her  life ;  and  under  these  circum- 
stances no  blame  can  attach  to  him  for  leaving  the  deeds  in  her 
Icustody. 

It  is,  however,  contended  on  behalf  of  the  bank,  that  Ann 
Fedley  returned  the  deeds  to  Ingham  for  the  express  purpose  of 
raising  money  on  them ;  and  that  she  could  not  set  up  the  mort- 
gage of  1879  against  the  bank  which  had  lent  money  in  reliance 
the  deeds  :  Ferry-Herrich  v.  Attwood  (3)  ;  Briggs  v.  Jones  (4), 
md  it  is  further  said  that  as  she  was  executrix  of  John  Fedley, 
ler  acts  bind  his  estate,  and  consequently  Thomas  William 
Fedley,  in  his  capacity  of  beneficiary  under  the  will. 

An  attempt  was  made  to  distinguish  the  present  case  from 
hose  of  Ferry-Herrich  v.  Attivood  and  Briggs  v.  Jones-,  but, 
bough  the  facts  differ  somewhat,  I  am  not  satisfied  that  the 
rinciple  of  those  cases  would  not  apply  so  as  to  preclude  Ann 
'edley  from  setting  up  the  mortgage  of  1879,  so  far  as  she  had 
eneficial  interest  in  it,  against  the  bank  ;  but  no  authority  was 
ited  for  the  proposition  that  her  acts  bind  John  Fedley' s  estate 
)  as  to  preclude  other  persons  interested  in  that  estate,  or 


(1)  6  Ves.  174. 

(2)  26  Ch.  D.  482. 


2  0  2 


(3)  2  De  G.  &  J.  21. 

(4)  Law  Kep.  10  Eq.  92. 
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STIRLINGjJ.  Thomas  William  Pedleij  in  particular,  from  relying  on  the  legal 
1892       title  now  vested  in  Thomas  William  Fedley. 

No  doubt  one  of  several  executors  has  at  law  large  powers  of 
binding  the  testator's  estate  by  his  acts :  but  it  is  not  contended  i 
that  anything  was  done  by  Ann  Fedley  to  affect  her  title  at  law ;  j 
all  that  is  asked  on  behalf  of  the  bank  is  that  effect  should  be  ' 
given  to  an  equity  in  its  favour.    There  are,  no  doubt,  cases  in 
which  effect  is  given  in  Equity  to  rights  arising  from  the  act  of 
a  single  executor.    For  example,  I  take  it  that  the  Court  will, , 
as  a  general  rule,  enforce  an  equitable  security  on  part  of  the 
assets  of  a  testator  created  by  one  of  several  executors  in  favour 
of  a  mortgagee  for  value,  dealing  in  good  faith  :   see  M'Leod ' 
V.  Brummond  (1)  ;  but  here  the  bank  did  not  deal  with  Ann\ 
Fedley.    There  are,  on  the  other  hand,  cases  such  as  Lejoard  v.j 
Vernon  (2)  and  Sneeshy  v.  Thome  (3),  in  which  the  Court  has 
refused  its  assistance  to  persons  seeking  to  enforce  in  Equity 
rights  claimed  by  virtue  of  what  has  been  done  by  a  single 
executor  contrary  to  the  wishes  of  the  co-executor.    No  case  has 
been  cited  in  which  a  Court  of  Equity  has  interfered  against  thei 
legal  title  under  circumstances  similar  to  the  present,  except 
where  the  legal  owner  has  been  guilty  of  misconduct  or  ha- 
conferred  an  apparent  authority  to  deal  with  the  mortgagee, 
property  as  if  it  were  unincumbered.    The  equity  to  whicl! 
effect  was  given  in  Ferry-JSerrich  v.  Attwood  and  Briggs  vi 
Jones  arose  out  of  the  personal  acts  of  the  legal  mortgagee ! 
and  it  seems  to  me  that  the  authorities  (all  or  nearly  all  of  whicL; 
are  cited  and  commented  on  in  Northern  Counties  of  Enghn<\ 
Fire  Insurance  Com;pany  v.   Whipp  (4))  are  adverse  in  prir 
ciple  to  interference  against  the  legal  title,  except  where  th 
owner  himself,  or  some  predecessor  of  his  in  title,  has  personall;| 
either  been  guilty  of  misconduct  or  conferred  such  appareD 
authority  as  I  have  mentioned.    Mr.  Thomas  William  Fedley  he| 
himself  been  guilty  of  no  misconduct.    He  did  not  either  i 
appearance  or  in  fact  authorize  Thomas  Ingham  to  deal  with  th, 
property  as  unencumbered,  and  he  does  not  derive  his  title  froij 
or  ihvough.  Ann  Fedley — his  title,  whether  as  executor,  trustee,  'I 


(1)  14  Ves.  353 ;  17  Yes.  152,  169. 

(2)  2  Y.  &  B.  51. 


(3)  7  D.  M.  &  G.  399. 

(4)  26  Ch.  D.  482. 
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beneficiary,  is  co-ordinate  with  hers.  I  think,  therefore,  that  he  STIRLING,J. 
is  entitled  to  priority  over  the  bank.  1892 

The  order  will  contain  a  declaration  of  such  priority,  and 
Mr.  Thomas  William  Pedley  will  be  admitted  to  prove  against 
the  estate  for  the  amount  of  his  debt,  after  deducting  the  value 
of  his  security.    The  bank  will  be  admitted  to  prove  against  the 
1  estate  for  the  full  amount  of  its  debt. 

I  am  further  to  decide  whether  the  bank  is  entitled  as  against 
Thomas  William  Pedley  to  retain  possession  of  the  deeds  of  1872. 
Now  it  is  laid  down  by  James,  L.J.,  in  Heath  v.  Crealoch  (1)  that 
a  Court  of  Equity  never  takes  away  from  a  purchaser  for  value 
without  notice  anything  which  he  has  honestly  acquired ;  and,  if 
my  jurisdiction  were  equitable  merely,  I  could  not  deprive  the 
bank  of  these  deeds,  on  the  faith  of  which  its  money  was  honestly 
lent  to  Thomas  Ingham.  But  since  the  Judicature  Acts  this 
Court  has  had  power  to  decide  on  legal  as  well  as  equitable  claims, 
and  In  re  Cooper  (2)  is  a  case  in  which  a  mortgagee  was  ordered 
to  deliver  up  title-deeds  at  the  instance  of  a  legal  owner. 

Thomas  William  Pedley,  as  surviving  executor  of  John  Pedley , 
and  as  legal  owner  of  the  mortgaged  property,  possesses  a  title 
to  the  deeds  to  the  assertion  of  which  the  bank,  as  it  seems  to 
me,  has  no  answer  at  law.  I  must,  therefore,  make  an  order  that 
the  bank  deliver  up  the  deeds  to  Thomas  William  Pedley. 

As  regards  the  costs  of  these  proceedings,  both  parties  will  be 
at  liberty  to  add  theirs  to  their  respective  debts  ;  but  there  will 
be  no  other  order. 

Solicitors :  Wilkins,  Blyth,  Button,  &  Hartley,  agents  for  C.  S, 
BrooJce,  Nantwich ;  Saffery,  Huntley  &  Son,  agents  for  0.  Lewis 
Edwards,  Pwllheli;  L.  W.  Byrne,  agent  for  Lloyd  Carter  & 
Vincent,  Carnarvon, 

(1)  Law  Eep.  10  Ch.  33.  (2)  20  Ch.  D.  611. 

\V.  W.  K. 
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Dec.  2. 


[1892    B.  5357.] 

Practice —  Writ  —  Service  on  Foreign  Corporation  —  English  Shareholders — 
Register  of  Transfers  kept  in  London — Service  on  Agent  in  London — 
Setting  aside — Rules  of  the  Supreme  Court,  1883,  Order  ix.,  r.  8. 

The  Defendant  company  was  incorporated  according  to  the  law  of  one 
of  the  United  States,  for  the  purpose  of  carrying  on  the  business  of  hotel 
proprietors  in  America.  The  offices  of  the  company  were  in  America,  and 
its  business  was  managed  by  a  board  of  directors  resident  there.  Three- 
fourths  of  the  capital  of  the  company  was  held  by  English  shareholders,  for 
whose  convenience  the  company  employed  an  agent  in  London,  who  had 
offices  there,  and  whose  duties  were  to  keep  a  record  of  dealings  with  the 
shares  held  by  the  English  shareholders,  to  countersign  certificates  of  shares, 
to  receive  payment  of  calls,  and  to  remit  the  proceeds  to  America.  The 
agent  had  business  connections  with  other  companies,  whose  names, 
together  with  that  of  the  Defendant  company,  were  written  up  on  the 
door  of  his  offices.  Circulars  and  prospectuses  relating  to  the  company 
were  issued  by  him,  in  which  his  offices  were  described  as  the  London 
offices  of  the  company.  There  was  in  his  offices  certain  furniture  belonging 
to  the  company,  and  money  belonging  to  the  company  had  been  on  one 
occasion  lent  by  him  for  a  period  upon  the  London  Stock  Exchange. 

In  an  action  brought  by  a  shareholder  to  restrain  the  company  from 
carrying  into  effect  certain  resolutions  for  its  reconstruction,  the  writ  wa? 
served  upon  the  London  agent  at  his  offices : — 

Held,  that  the  service  must  be  set  aside. 

Motion. 

This  was  a  motion  by  the  Defendant  company  to  set  aside  the 
service  of  the  writ  and  all  subsequent  proceedings  in  the  action 
on  the  ground  that  neither  the  company  nor  any  of  its  directors 
were  domiciled  or  resident  in  England,  and  that  no  part  of  the 
business  of  the  company  was  carried  on  there,  and  that  the 
service  had  not  been  effected,  in  accordance  with  Order  ix., 
rule  8,  on  the  head  officer,  clerk,  treasurer  or  secretary  of  the 
company. 

The  Plaintiff  was  a  shareholder  in  the  company,  and  in  this 
action  he  claimed  an  injunction  to  restrain  the  company  from 
carrying  into  effect  a  certain  resolution  passed  by  the  shareholders 
for  the  reconstruction  of  the  company. 
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The  Defendant  company  was  a  foreign  corporation  formed  STIRLING,!, 
under  the  general  laws  of  the  State  of  Tennessee  in  the  United  1892 
States  of  America,  its  business  and  objects  being  to  develop  certain  badcock 
lands  in  that  State  and  to  carry  on  the  business  of  hotel  pro-  Cumberland 
prietors  at  an  hotel  belonging  to  the  company  called  "  The  Four  ^^^^^ 
Seasons  Hotel  "  and  Sanatorium,  and  situated  at  Cumlerland  Gap,  — - 
in  that  State.    The  company  had  offices  both  at  Neiv  Yorh  and 
Cimherland  Gap,  and  its  business  was  managed  by  a  board  of 
directors,  all  of  whom  were  resident  in  America, 

The  company  had  an  agent  in  London,  Mr.  C.  B.  Holland,  who 
transacted  certain  business  on  its  behalf  at  his  own  offices  in 
the  city  of  London,  on  the  door  of  which  he  had  placed  the  name 
of  the  Defendant  company,  amongst  those  of  other  companies 
with  which  he  was  connected.  In  Mr.  Holland's  offices  there 
was  certain  furniture  belonging  to  the  Defendant  company,  but 
the  offices  were  entirely  his  own.  He  received  a  fixed  remunera- 
tion from  the  company,  with  an  allowance  for  office  expenses 
exclusive  of  disbursements.  In  an  affidavit  sworn  by  him  he 
deposed,  with  reference  to  the  extent  of  his  authority  as  the 
company's  agent,  as  follows  : — 

Par.  4 :  "  On  the  formation  of  the  Defendant  company  I  was 
appointed  by  the  directors  to  be  the  agent  of  the  company  in  i 
England,  for  the  purpose  of  circulating  information  respecting 
the  company  and  its  prospects,  and  inasmuch  as  the  shares  of  the 
company,  both  ordinary  and  deferred,  were  largely  subscribed 
for  in  England,  and  are  still  held  by  persons  resident  there,  I  was 
further  authorised,  for  the  convenience  of  the  English  share- 
holders, to  make  entries  in  books,  to  be  kept  by  me,  of  transfers 
of  shares  held  by  such  shareholders.  If  and  whenever  any  such 
shares  are  transferred,  it  is  my  duty  to  make  an  entry  thereof  in 
the  books  kept  by  me  as  aforesaid,  and  to  forward  a  record  of  the 
said  transfers  to  the  head  office  of  the  company  in  Tennessee,  and 
to  hand  over  to  the  transferee  share  certificates  duly  signed  in 
America  by  the  president  of  the  Defendant  company." 

Par.  5  ;  "If  and  whenever  a  call  is  made  by  the  directors  of 
the  company  in  America,  I  am  further  authorised  by  them  to 
receive  any  moneys  payable  in  respect  of  such  call  by  the  English 
shareholders,  and  to  give  a  receipt  for  such  moneys,  such  moneys 
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STIIILING,J.  (subject  to  a  small  deduction  thereout  for  expenses)  being  there- 
1892       upon  remitted  by  me  to  America.    I  am  not  in  any  way  concerned 
Badcock        carrying  on  the  business  of  the  Defendant  company,  and  the 
Cumberland  ^^°P®  agency  for  them  does  not  extend  beyond  the  purposes 

Gap  Park  mentioned  in  paragraphs  4  and  5  hereof."    In  another  affidavit 

  '    he  further  said :  "  The  London  register  of  members  is  a  branch 

register,  and  only  applies  to  shareholders  resident  in  this  country 
and  to  transfers  by  them.  Full  particulars  of  all  transfers  of 
shares  recorded  by  me  on  the  said  register  are  from  time  to  time 
sent  to  the  company's  offices  in  America.  All  certificates  of 
shares  handed  to  transferees  are  signed  by  the  president  of  the 
company  in  America  and  countersigned  by  me  as  the  agent  of 
the  company  in  London.  Transfers  of  shares  not  upon  the  London 
register  have  to  be  forwarded  to  America  for  registration  and  I 
have  no  authority  with  regard  thereto." 

He  further  deposed  that  all  prospectuses  and  circulars  which 
he  had  sent  out  from  his  office  since  the  formation  of  the  com- 
pany had  been  drawn  up  and  printed  in  America  and  sent  over 
to  him  by  the  directors  for  distribution,  but  that  a  circular 
prepared  and  printed  in  London  had  been  previously  circulated 
by  the  promoters  of  the  company,  and  in  all  such  circulars  his 
office  was  described  as  the  London  office  of  the  company. 

The  company  had  a  banking  account  at  Lloyd's  Banh,  upon 
which  the  four  members  of  the  firm  of  solicitors,  who  acted  as 
the  London  solicitors  of  the  company,  were  empowered  to  draw 
cheques,  which,  however,  were  countersigned  by  the  agent. 

Of  the  shareholders  of  the  company,  about  three-fourths  were 
resident  in  England,  and  all  calls  payable  upon  their  shares  were 
received  by  Mr.  Holland. 

It  was  alleged,  by  the  Plaintiff,  that  the  company  transacted 
business  on  the  London  Stoch  Exchange,  and  there  was  evidence  i 
that  at  one  time  the  company  had  a  sum  of  £40,000  on  loan  | 
upon  Stock  ExcTiaiige  securities ;  but  this  appeared  to  have  been  \ 
an  isolated  transaction,  and  when  the  loan  was  paid  ofi"  the! 
money  was  remitted  to  America.  i 

It  was  further  alleged  that  rooms  in  the  company's  hotel 
could  be  engaged  at  the  London  office,  but  in  his  Lordship's 
opinion  there  was  no  evidence  to  support  this  allegation. 
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The  writ  in  this  action  was  served  upon  Mr.  Holland  on  the  STIRLING 
18th  of  November,  1892.    No  appearance  was  entered  by  the  1892 
company,  and  they  now  moved  to  set  aside  the  service  of  the  badcock 
writ  on  the  sjrounds  above  stated.  ^ 

°  CUMBEKLAN] 

Gap  Pakk 

Buckley y  Q.C.,  and  Carson,  for  the  motion : —  Company. 

The  service  of  the  writ  ought  to  be  set  aside  on  two  grounds. 
First,  we  say,  the  company  is  an  American  company,  and  does 
I  not  carry  on  its  business  in  England.    The  principal  business 
I  of  the  company  is  to  carry  on  an  hotel  in  America,    The  com- 
:  pany  has  no  office  in  this  country.    Mr.  Holland  is,  no  doubt, 
j  the  agent  of  the  company,  but  his  office  is  not  the  office  of  the 
company.  His  duties  are  limited  to  giving  information  respecting 
the  company,  and  to  recording  transfers  of  shares  held  in  England 
and  remitting  moneys  received  for  calls  to  the  company  in 
America.    No  doubt  a  company  may  be  resident  here,  although 
its  principal  place  of  business  may  be  in  a  foreign  country  ;  but 
here  there  is  no  evidence  to  support  such  a  contention.  A  portion 
of  the  capital  is  held  in  this  country,  and  that  accounts  for  all  ' 
that  has  been  established  in  this  case.    There  has  been  no  real 
and  substantial  carrying  on  of  business  in  this  country :  Haggin 
V.  Comptoir  D'Escompte  de  Paris  (1). 

Further,  we  say  that  Mr.  Holland  was  not  the  "head  officer, 
clerk,  treasurer,  or  secretary  of  the  company,"  within  Order  ix., 
rule  8 :  Newby  v.  Von  Opjpen  (2)  ;  MacJcereth  v.  Glasgow  and  South 
Western  Bailway  Company  (3) ;  Nutter  v.  Messageries  Maritimes  de 
France  (4). 

Hastings f  Q.C.,  and  Swinfen  Eady,  for  Badcoch : — 
The  company  carry  on  an  important  part  of  their  business  in 
I  this  country.    The  evidence  shews  that  they  invest  money  here 
I  and  deal  with  their  shares.    Mr.  Holland's  office  is  held  out  as 
the  London  office  of  the  company,  and  he  is  practically  in  the 
I  position  of  a  managing  director.    The  work  done  by  him  consti- 
tutes a  principal  part  of  the  business  of  the  company  within 
the  authority  of  Haggin  v.  Comptoir  D'Escompte  de  Paris.  He 

(1)  23  Q.  B.  D.  519,  521.  (3)  Law.  Rep.  8  Ex.  149. 

(2)  Law  Rep.  7  Q.  B.  293,  295.  (4)  54  L.  J.  (Q.B.)  527. 
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STIRLING,.!,  is  the  only  officer  of  the  company  here,  and  must  therefore  come 
1892      within  Order  ix.,  rule  8. 
Badcock       [They  also  referred  to  Bussell  v.  Camhefort  (1).] 

'^ST.r  Stielihg.J.:- 
Company.  ^jij^-g  -g  g.  j^qi[qyi  to  set  aside  the  service  of  a  writ  on  a  foreign 
corporation.  The  service  has  been  effected  under  rule  8  of 
Order  ix,,  which  provides  that  "  In  the  absence  of  any  statutory 
provision  regulating  service  of  process,  every  writ  of  summons 
issued  against  a  corporation  aggregate  may  be  served  on  the 
mayor  or  other  head  officer,  or  on  the  town  clerk,  clerk,  treasurer, 
or  secretary  of  such  corporation."  There  is  no  statutory  provision 
which  regulates  service  on  this  company,  which  is  a  company 
incorporated  according  to  the  law  of  the  State  of  Tennessee  in 
the  United  States  of  America.  Now  the  writ  is  one  which  is 
somewhat  startling  to  find  issued  in  this  country  at  all.  It  is 
an  action  by  a  shareholder  in  the  company,  against  the  company, 
asking  for  "an  injunction  to  restrain  the  Defendant  company 
from  acting  upon  or  carrying  into  effect  any  resolution  of  the 
shareholders  of  the  company  for  the  reconstruction  of  the  company 
in  accordance  with  the  scheme  contained  in  the  report  dated  the 
15th  of  October,  1892,  on  the  ground  that  the  same  is  iiltra  vires 
the  Defendant  company,  and  for  damages,  and  further  and  other 
relief."  So  that  the  object  of  the  action  is  to  determine  whether 
a  resolution  of  shareholders  of  this  American  company  is  or  is 
not  within  the  powers  of  the  company.  I  say  it  is  rather  sur- 
prising to  find  such  an  action  brought  in  an  English  Court ;  but 
if  the  law  of  this  country  compels  me  to  try  such  an  action,  no 
doubt  it  is  my  duty  to  obey  that  law. 

The  question  here  arises  whether  the  rules  of  the  Court  with 
respect  to  service  have  been  complied  with.  Now,  I  have  already 
read  the  rule,  and  the  first  question  which  I  have  to  consider 
is  whether  the  rule  applies  to  a  company  such  as  this.  It  has 
been  settled  by  the  authority  of  the  Court  of  Appeal  that  the 
rule  which  I  have  read  is  not  confined  to  English  corporations, 
but  does  extend  to  foreign  corporations.  The  latest  case  upon 
this  point,  which  has  been  cited  to  me  is  that  of  Eaggin  v. 
(1)  23  Q.  B.  D.  526.  528. 
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Comptoir  D'Escompte  de  Paris  (1),  and  I  shall  read  a  few  STIRLING,J 

passages  from  the  judgment  of  Lord  Justice  Cotton  which  1892 

seem  to  me  to  sum  up  the  effect  of  all  the  previous  decisions,  badcock 

He  says :  "  The  first  objection  made  is  that  this  rule  does  not  q^mbeelanb 

apply  to  foreign  corporations  at  all.    The  doubt  arises  from   Gap  Park 
.     .             ,                 .              .                    •      J     Ti"  •  Company, 
the  ambiguity  of  the  expression  'foreign  corporation.     if  it   

means  a  corporation  established  abroad  by  foreign  law,  I  do  not 
agree  with  the  objection ;  if  it  means  a  corporation  which  is  not 
carrying  on  business  and  has  no  residence  in  England,  1  agree 
with  it.    Why  should  not  the  rule  apply  to  a  corporation  estab- 
lished by  foreign  law  which  has  a  residence  in  England?  I 
agree  that  the  exception  would  not  apply  to  foreign  corporations, 
but  that  does  not  shew  that  the  rest  of  the  rule  applies  only  to 
English  corporations.    It  was  said,  and  no  doubt  it  is  true,  that 
*  corporation  aggregate '  is  a  term  of  English  law,  but  if  we  find 
a  foreign  corporation  which  comes  within  the  description,  I  think 
the  mere  use  of  a  technical  expression  as  a  term  of  art  will  not 
I  prevent  such  a  corporation  from  coming  within  the  rule.    I  see 
'nothing  in  the  rule  which  shews  that  it  is  not  applicable  to 
foreign  corporations ;  and  in  my  opinion  it  would  be  wrong  to 
say  that  the  rule  does  not  apply  to  foreign  corporations,  that  is, 
corporations  established  by  foreign  law,  which  are  carrying  on 
business,  and  therefore  are  resident,  in  England,  and  are  sub- 
mitting themselves  to  the  laws  of  this  country.    The  question, 
therefore,  comes  to  this.    Is  this  corporation  resident  in  this 
I  country?"    And  then  he  says,  "  I  think  it  is.    The  principal 
I  part  of  its  business  is  carried  on  at  the  office  in  London,  and  I 
think  that  when  a  foreign  corporation,  established  by  foreign 
jlaw,  sets  up  an  office  in  England  and  carries  on  one  of  the  prin- 
cipal parts  of  its  business  here,  it  ought  to  be  considered  as 
resident  in  England,  and  be  treated  as  if  it  were  established  by 
English  law."    Therefore  the  result  of  that  passage  is  this  :  that 
if  a  foreign  corporation  established  by  foreign  law  sets  up  an 
office  in  England  and  carries  on  one  of  the  principal  parts  of  its 
business  here,  it  is  to  be  considered  as  resident  here.    It  may 
illustrate  the  meaning  of  that  passage  if  one  refers  to  the  facts 
of  that  particular  case.    The  defendant  company,  in  that  case, 
(1)  23  Q.  B.  D.  521. 
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STIRLINGjJ.  was  a  foreign  corporation  incorporated  by  French  statutes  and 
1892       carrying  on  business  in  France^  but  having  a  branch  office  in 
Badcock    London,    The  corporation  carried  on  banking,  discount,  and 
other  financial  operations  in  France  and  other  countries.  The 
Gap  Park   manager  of  the  branch  bank  in  London  held  a  power  of  attorney 
_.  '    from  the  corporation  which  authorized  him  to  manage  and  direct 
the  agency  of  the  corporation  in  London  and  discount  and  pur- 
chase drafts  upon  Europe  and  other  specified  places,  and  to 
transact  other  business  connected  with  banking  and  discount 
operations,  and  to  do  various  other  acts. 

ISTow,  I  have  to  ask  myself :  Is  it  established  in  this  case  that 
the  company  which  is  the  Defendant  to  this  action  carries  on 
a  principal  part  of  its  business  here  in  London  ?    What  is  the 
business  of  this  company  ?    It  is  called  the  Cumberland  Gap 
Park  Company f  and  the  main  business  and  object  of  the  company 
is  to  carry  on  the  business  of  an  hotel  in  the  State^of  Tennessee  in 
America.    It  has  unquestionably  an  agent  in  London,  namely, 
Mr.  Charles  Barclay  Holland.    Mr.  Holland  has  an  office  in  the 
city  of  London,  and  he  has  put  up  the  name  of  the  company  upon 
that  office  ;  and,  more  than  that,  that  office  of  his  is  described  in 
various  circulars  which  have  been  put  in  evidence  as  "  the  London 
office  of  the  company."  It  is  sworn  by  Mr.  Holland,  and  I  see  no 
reason  to  doubt  his  statement,  that  the  office  does  not  belong  to 
the  company  but  belongs  to  himself.   It  is  in  evidence,  however, 
that  some  of  the  office  furniture  at  least  is  the  property  of  the  com- 
pany.  Now,  upon  that,  I  make  this  remark,  that  it  is  not  enough  j 
that  the  company,  a  foreign  company,  should  possess  property  in  j 
this  country.    That  is  quite  clear.    You  must  prove  far  more  i 
than  that.    You  must  prove  that  it  is  carrying  on  business  in  | 
such  a  way  as  to  be  resident  in  this  country.   Well,  what  are  the  i 
acts  which  are  relied  upon  as  shewing  that  the  company  carries  i 
on  business  in  this  country  ?    First  of  all,  it  is  said  that  it  has  | 
lent  money  on  the  London  Stock  Exchange.    Now  that  is  not  a  | 
principal  part  of  the  business  of  the  company  so  far  as  it  is  dis- 1 
closed  by  these  affidavits.    The  business  of  hotel  keeping  is  the  j 
principal  business  of  the  company.    And  what  has  happened  is ' 
this  :  the  hotel  company  having  at  some  particular  period  some 
moneys  in  their  hands  which  they  did  not  immediately  require 
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for  the  purpose  of  their  business,  lent  them  on  the  London^TinLI^G^j, 

Stock  Exchange,  and  the  money  so  lent  was  very  considerable  in  1892 

amount  at  one  time.    But  it  is  sworn  by  Mr.  Holland  that  that  Badcock 

was  only  one  loan,  though  it  was  continued  in  the  ordinary  way  Cumberl  and 

in  which  StocJc  Exchange  transactions  are  carried  on  ;  that  is  to  Fauk 
.  ,        p       .  1           •   •       n   1  Company. 
say,  from  fortnight  to  fortnight — as  it  is  called  "  on  the  account  ;   

and  it  seems  to  me  to  amount  to  no  more  than  this,  that  the 
company  at  one  period  did  possess  property  in  this  country. 
That  really  carries  the  matter  no  further  than  it  was  before. 
Then  it  is  alleged  that  the  company  in  this  country  made 
contracts  with  reference  to  their  business  in  America.  It  is  said 
that  upon  application  at  the  London  office  you  can  secure  rooms 
in  the  hotel  at  this  place  in  the  State  of  Tennessee.  It  seems  to 
me  that  when  the  evidence  upon  that  point  is  looked  at  it  com- 
pletely breaks  down.  If  it  is  sworn  to  by  the  Plaintiff  on  the 
one  hand,  it  is  denied  by  the  Defendants  and  Mr.  Holland  on  the 
other.  But  that  does  not  stand  alone.  Wei  have  corroborative 
evidence.  The  Plaintiff  appears  to  have  telegraphed  to  New  York 
to  know  whether  he  could  secure  rooms  at  the  London  office,  and 
the  answer  was  Yes."  But  it  appears  from  the  evidence  of 
Mr.  Holland  that,  at  the  same  time,  the  following  special  telegram 
was  sent  to  him  :  "  If  the  gentleman  in  whose  name  the  telegram 
has  been  sent  comes  to  you  he  can  have  them."  That  is  how  the 
matter  stands. 

And  now  we  come  to  what  is  perhaps  a  more  serious  matter. 
The  company's  capital  is  divided  into  shares,  and  a  number  of 
the  shareholders  are  resident  in  England,  and  it  appears  that 
there  are  kept  at  the  office  in  London  certain  books  relating  to 
those  shares,  which  books  are  under  the  control  of  Mr.  Holland. 
Now,  what  Mr.  Holland  says  is  this  [His  Lordship  then  referred 
to  the  evidence  of  Mr.  Holland  on  this  point,  and  continued  : — ] 
According  to  that  evidence,  therefore,  the  .dealings  of  the  com- 
pany in  this  country  are  limited. 

Is  the  company,  then,  carrying  on  its  business  here,  so  as  to 
bring  it  within  the  rule  laid  down  by  Lord  Justice  Cotton  in  the 
case  to  which  I  have  referred  ?  In  my  opinion  it  is  not.  The 
evidence  merely  comes  to  this  :  that  the  company  for  the  conve- 
nience of  its  English  shareholders  has  an  office  in  London,  at  which 
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STIRLINGjJ.  their  dealings  with  the  shares  in  England  are  recorded.    I  do  not 
1892       think  that  the  Lord  Justice  had  a  case  of  this  kind  in  contem- 
Badcock    plation  when  he  laid  down  the  law  in  his  judgment  in  the  case 
referred  to. 

Cumberland 

Gap  Paek      It  does  not  seem  to  me,  therefore,  that  this  case  is  brought 

  *    within  the  rule,  and  I  think  the  motion  ought  to  succeed,  and 

that  the  service  should  be  set  aside. 

Solicitors  for  the  Company :  Paine,  Son,  &  Pollock. 
Solicitor  for  the  Plaintiff:  Arthur  Harris. 

Q.  A.  S. 
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In  re  NEW  YOKE  EXCHANGE  COMPANY.  kekewich, 

J. 

Company —  Winding-up —  Costs — Priority —  Voluntary  Winding-up — Supervi-  ^§92 
sion  Order — Costs  of  Liquidator  and  Petitioning  Creditor —  Companies  Act,  '-^v^ 
1862  (25  &  26  Vict.  c.  89),  ss.  110,  144  [Revised  Ed.  Statutes,  vol.  xiv.,  Nov^. 
pp.  226,  234]. 

Where,  on  the  petition  of  a  creditor,  an  order  is  made  continuing  the 
voluntary  winding-up  of  a  company  under  the  supervision  of  the  Court, 
the  costs  of  the  liquidator  incurred  previously  to  the  order  are  payable  in 
priority  to  the  petitioner's  costs  of  obtaining  the  order ;  but  those  costs 
are  payable  in  priority  to  the  costs  of  the  liquidator  incurred  subsequently 
to  the  order. 

Adjouened  summons. 

On  the  3rd  of  May,  1888,  the  usual  order  was  made  on  the 
petition  of  a  creditor  continuing  the  existing  voluntary  winding- 
up  of  the  Neiu  Yorlc  Exchange  Company,  Limited,  under  the  super- 
vision of  the  Court. 

The  liquidator  appointed  in  the  voluntary  winding-up  con- 
tinued to  act  as  liquidator  after  the  supervision  order,  and  by 
his  final  account  it  appeared  that  a  balance  of  £41  13s.  was  due 
from  him.  The  costs  of  the  Petitioner  in  obtaining  the  super- 
vision order  exceeded  the  sum  last  mentioned,  and  an  order 
was  made  directing  the  liquidator  to  pay  the  £41  13s.  to  the 
Petitioner. 

The  liquidator  died  without  complying  with  the  order,  and 
his  legal  personal  representative  was  made  a  party  to  the 
winding-up  proceedings. 

The  balance  in  question  was  part  of  a  sum  of  £50  which  was 
in  the  hands  of  the  solicitor  to  the  liquidator  and  had  been 
I  received  by  him  with  full  notice  of  all  the  circumstances. 

There  were  due  to  the  solicitor  for  costs  two  sums  of  £14  10s. 
and  £20  7s.,  the  former  sum  being  the  costs  of  the  liquidator  of 
an  action  brought  by  the  company  against  an  alleged  debtor  to 
them,  but  which  action  was,  previously  to  the  supervision  order, 
discontinued  by  the  liquidator  in  the  interests  of  the  creditors 
and  contributories.  The  other  sum  was  in  respect  of  general 
costs  of  the  liquidator  incurred  in  the  winding-up  subsequently 
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KEKEWICU,  to  the  16th  of  November,  1888.    These  costs  had  been  disallowed 
by  the  Chief  Clerk,  and  the  present  summons  was  taken  out  by 
the  representative  of  the  deceased  liquidator  asking  that  the 
New  York  might  be  ordered  to  pay  over  the  £41  13s.  to  the 

Exchange   Applicant  to  enable  him  to  comply  with  the  order  against  the 

  '    deceased   liquidator.     The   petitioning  creditor  was  made  a 

Kespondent  to  the  summons. 

His  Lordship  held  that  the  application  was  irregular,  but  by 
consent  of  the  parties  the  matter  was  dealt  with  by  the  Court  as 
though  upon  an  application  to  determine  the  rights  of  all  parties 
in  respect  to  a  fund  in  Court. 

Whinney,  for  the  Applicant,  the  representative  of  the  deceased 
liquidator. 

Warmington,  Q.C.,  and  Daunet/,  for  the  solicitor  to  the  deceased 
liquidator : — 

Costs  properly  incurred  by  the  liquidator  in  the  voluntary 
winding-up  of  a  company  are  payable  out  of  the  assets  in  priority 
to  all  other  payments,  and  as  between  one  set  of  costs  and 
another  those  first  incurred  must  be  first  paid.  Sect.  144  of  the 
Companies  Act,  1862,  provides  that  "all  costs,  charges,  and 
expenses  properly  incurred  in  the  voluntary  winding-up  of  a 
company,  including  the  remuneration  of  the  liquidators,  shall 
be  payable  out  of  the  assets  of  the  company  in  priority  to  all 
other  claims."  Ko  doubt  the  effect  of  the  supervision  order  was 
to  make  the  costs  of  the  Petitioner  costs  properly  incurred  in 
the  winding-up ;  but  the  liquidator's  right  to  his  costs,  or,  at  all 
events,  to  any  costs  previously  incurred,  could  not  thereby  be 
displaced. 

Douglas,  for  the  petitioning  creditor  : — 

The  costs  of  the  petitioning  creditor  are  payable  in  priority. 
The  rule  is  clearly  established  that  where  the  assets  are  deficient 
for  payment  of  costs,  the  costs  of  the  petition  to  wind  up  have 
priority  over  the  other  costs,  even  over  those  of  the  liquidator : 
Lindley  on  Companies  (1) ;  Buckley  on  Companies  (2) ;  In  re 

(1)  5tli  Ed.  p.  865.  ,  (2)  eth  Ed.  p.  296. 
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Audley  Hall  Cotton  Spinning  Company  (1)  ;  In  re  Freeliold  Land  KEKEWICli, 

and  BrieJcmaJcing  Company  (2).    Such  costs  ought  to  be  paid  by 

the  liquidator  out  of  the  first  funds  which  come  into  his  hands 

after  the  date  of  the  order.    The  supervision  order  when  made  ^^^-ew^Yokk 

enures  for  the  benefit  of  all  parties,  and  the  creditor  by  whom  it  Exchangij 

^  ...  COJIPANY. 

has  been  obtained  for  the  benefit  of  all  is  entitled  to  priority  m  — - 
respect  of  his  costs. 

Warmington,  in  reply : — 

The  authorities  cited  have  reference  only  to  sect.  110,  and 
iiot  to  sect.  144,  by  which  this  case  is  regulated.    In  a  volun- 

i(  tary  winding-up  the  Court  is  not,  as  under  sect.  110,  asked  to 
make  an  order  as  to  costs  "as  it  thinks  just,"  but  the  rule  is 
prescribed  by  sect.  144.  The  supervision  order  makes  no 
difference  ;  it  merely  follows  the  terms  of  the  Act.  It  directs 
that  the  costs  of  the  Petitioner  are  to  be  taxed  and  paid  out  of 

tai  the  assets  of  the  company ;  but  "  assets "  means  merely  the 
money  which  the  company  has  after  paying  the  costs  of  winding 

i\   up  down  to  that  date. 

[i 

I    Kekewich,  J.  (after  stating  the  facts  of  the  case,  continued 
q{  |as  follows) : — 

k  I  have  no  hesitation  in  saying  that  the  liquidator's  costs,  both 
to :  Uie  £14  10s.  costs  of  the  action,  and  the  £20  7s.  general  costs, 
n  from  the  16th  of  November,  1882,  are  costs  which  the  liquidator 
led  I  pught  to  be  allowed  out  of  the  assets.  But  then  the  question 
ati  irises  whether  they  are  payable  in  priority  to  the  costs  of  the 
jliyl  petitioning  creditor.  That  question  raises  two  points,  both  of 
which  appear  to  be  novel,  for  I  have  not  been  referred  to  any 
mse  which  has  arisen  on  the  one  or  the  other.    For  a  statement 

)f  the  general  law  I  have  been  referred  to  the  following  passage 
jjJq^  Tom  Lindley  oa  Companies  (3)  :  "  Where  the  assets  are  deficient, 
gljjj  Iven  for  the  payment  of  costs,  the  costs  of  the  petition  to  wind 
jp]jj5  j»p  are  entitled  to  priority  over  the  other  costs,  and  even  over 
^l^jj,    hose  of  the  liquidator."    The  learned  writer  refers  to  one  or 

wo  cases,  the  two  of  them  which  are  best  known  being  both 
'     efore  Lord  Bomilly.    One  is  In  re  Audley  Hall  Cotton  Spinning 

L)  Law  Rep.  6  Eq.  245.    (2)  Law  Rep.  9  Eq.  367,  369.    (3)  5th  Ed.  p.  865. 
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KEKEWICH,  Comjpamj  (1),  where  the  main  question  more  fully  considered  ! 

^'  was  how  far  and  in  what  order  successive  solicitors  ouc^ht  to  be ' 
1892  •  • 

.^v-/  paid,  and  the  decision  of  Cormach  v.  Beisly  (2),  which  I  had' 

-^"^.^  occasion  to  look  into  not  long  ago,  was  under  discussion  ;  and  ! 

Exchange   I  observe  that  Lord  Bomilly  disposes  of  the  petitioner's  costs  at 
Company.  ... 
  once  m  a  very  lew  words,  "  the  petitioners  costs  are  the  first' 

charge";  and  then  he  goes  on  to  other  matters,  and  reserves' 

judgment,  and  gives  his  judgment  on  another  day.    Then  the' 

same  point  was  again  before  the  same  Judge  in  the  case  oi; 

In  re  Freehold  Land  and  BrickmaJcing  Comjpany  (3),  and  there! 

he  lays  down  the  rule  perfectly  clearly  :  "  The  rule  of  the  Court' 

is  this,  that  in  the  first  place  the  costs  of  the  petition  foi! 

winding  up  are  to  be  paid  out  of  the  assets,  next  the  costs  oi 

the  winding-up,  and   then  the  remuneration  of  the  officia] 

liquidator ;  but  no  remuneration  can  be  given  until  all  the 

costs  of  the  winding-up  are  paid,  including  the  costs  of  anjj 

provisional  liquidator  who  may  have  been  properly  appointed.*  | 

Now,  that  rule  depends  on  sect.  110  of  the  Act  of  1862,  whiclj 

provides  that  "  the  Court  may,  in  the  event  of  the  assets  beinii 

insufficient  to  satisfy  the  liabilities,  make  an  order  as  to  tli 

payment  out  of  the  estate  of  the  company  of  the  costs,  charge:' 

and  expenses  incurred  in  winding  up  any  company  in  sue  | 

order  of  priority  as  the  Court  thinks  just."    xAnd  the  Coiir  ' 

in  deciding  as  to  the  equitable  order  of  priority,  has  though' 

it  just  to  make  a  rule  of  the  kind  I  have  mentioned.    It  i| 

argued  on  behalf  of  the  solicitor  to  the  deceased  liquidate! 

that  that  rule  has  no  real  bearing  on  a  question  arising  i' 

the  voluntary  winding  up  of  a  company.    In  order  to  decid 

that,  I  must  ask  myself  why  the  Court  has  arrived  at  that  coij 

elusion.    Why  has  the  rule  been  established  ?    It  seems  to  mi 

that  the  reason  is  that  which  has  been  stated  by  Mr.  Dougia 

A  petitioning  creditor  is  supposed  to  commence  his  proceeding; 

on  behalf  of  all  the  creditors,  to  insist  upon  and  obtain  ' 

winding-up  order  for  their  benefit,  and  therefore,  as  the  reprj 

sentative  of  a  class,  it  is  only  right  that  he  should  be  paid  ! 

priority,  and  in  full,  the  costs  which  he  incurs  in  doing  th 

which  is  for  the  benefit  of  all.    That,  as  I  understand  it,  is  tJ 

(1)  Law  Eep.  6  Eq.  245.    (2)  3  De  G.  &  J.  157.     (3)  Law  Eep.  9  Eq.  3G7, 2" 
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principle.  I  was  about  to  say  that  it  is  the  same  sort  of  principle  KEKEWICH^ 
as  applies  to  costs  of  administration  actions,  where  the  assets 
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are  deficient ;  but  no  Judge  has  ever  yet  ventured  to  say  that 
the  rule  adopted  in  reference  to  such  costs  rests  on  any  in-  new*Yokk 
tellisrible  principle,  and,  therefore,  I  only  refer  to  it  as  somewhat  Ekcpiange. 
analogous.    Does  the  rule  apply  to  a  voluntary  winding-up  — — 
where  we  have  a  different  section  altogether,  viz.,  sect.  144  ? 
[His  Lordship  read  the  section,  and  continued  : — ]    I  have  not 
been  referred  to  any  similar  section  touching  a  voluntary 
winding-up  under  a  supervision  order.    Gleneral  principle  would 
lead  me  to  regard  a  supervision  order  as  for  this  purpose  an 
order  for  winding  up  the  company  by  the  Court.    Whether  that 
can  be  pressed  to  its  literal  results  or  not,  my  own  opinion  is 
'that  a  creditor  coming  for  a  supervision  order,  or  coming  for 
a  compulsory  order  and  being  obliged  to  accept  a  supervision 
order  (which  is  the  same  thing),  must  be  supposed  to  be  suing 
on  behalf  of  himself  and  all  other  creditors  in  the  same  way, 
whether  there  is  a  voluntary  winding-up  on  foot  or  not.  If 
there  is  a  voluntary  winding-up,  he  has  to  prove  that  the 
creditors  are  injured  by  it,  that  it  is  necessary  for  their  pro- 
tection that  there  should  be  a  compulsory  or  a  supervision 
)rder ;  he  cannot  get  such  an  order  without  that,  and  the  result 
s  that  he  really  is  in  the  same  position  as  a  petitioning  creditor 
oming  in  the  first  instance.    He  is  credited  with  the  same 
^ood  intentions,  and  his  action  has  the  same  beneficial  result ; 
'Tid,  therefore,  it  seems  to  me  as  regards  costs  incurred  in 
otaining  the  order,  and  costs  incurred  subsequently  in  the 
inding-up,  now  conducted  under  the  supervision  of  the  Court, 
le  petitioning  creditor  must  have  the  same  priority  as  he 
ould  have  under  a  winding-up  order  by  the  Court. 
But  that  reasoning  does  not  apply  to  costs  of  the  liquidator 
reviously  incurred.    The  liquidator,  whether  he  happens  to  be 
stranger  to  the  company,  or  the  secretary,  or  a  director,  is  the 
^ent  of  the  company  only,  and  is  not  acting  then  for  the  cre- 
itors,  but  for  the  contributories.    The  company  is  still  a  going 
)ncern,  though  in  the  process  of  winding  up,  and  to  say  that 
le  costs  incurred  during  that  time  are  to  be  postponed  to  the 
osts  of  a  petitioning  creditor  who  may  come  in  six,  twelve,  or 
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KEKEWICH,  many  more  months  afterwards,  would  seem  to  me  at  the  same 
time  to  give  the  petitioning  creditor  more  than  he  is  fairly  en- 
titled to  on  the  ground  which  I  have  mentioned,  and,  on  the 
other  hand,  to  be  extremely  hard  on  those  officers  of  the  company, 
liquidators,  solicitors,  or  others,  who  act  in  good  faith  during  the 
interval.    It  would  be  difficult  for  a  solicitor  to  know  how  he 
could  properly  advise  his  clients  during  a  voluntary  winding-up 
if  the  possibility  of  another  order  were  hanging  over  his  head, 
and  he  were  not  able  to  look  forward  to  being  paid  out  of  the 
assets  for  the  work  done  by  him.    It  seems  to  me  that  here  the 
former  reasoning  fails,  and,  not  only  so,  but  all  good  reason 
points  to  these  costs  not  being  postponed  to  the  costs  of  the 
petitioning  creditor.    The  result  of  that  is  that  the  costs  pro- 
perly incurred,  whatever  they  are,  by  the  liquidator,  before  the 
3rd  of  May,  1888,  ought  to  be  paid  out  of  the  assets,  which, 
though  not  realized  before,  were  part  of  the  assets  of  the  com- 
pany at  the  date  of  the  order,  and  to  some  extent  in  the  solicitor's 
hands.    The  costs  incurred  after  that  date  must  be  postponed 
to  those  of  the  petitioning  creditor.    What  is  to  be  got  out  of  it 
I  do  not  know ;  but  I  do  not  know  that  the  solicitor  has  exhausted 
his  claim.    I  do  not  invite  him  to  make  any  further  claim ;  but  ^ 
as  the  question  has  been  raised  here,  and  solemnly  argued ! 
whether  he  is  entitled  to  charge  this  £20  7s.,  I  must  give  him  ' 
an  opportunity  of  proving  for  any  more  costs  if  any  have  not 
been  brought  in.    All  I  can  do  is  to  direct  an  inquiry  what,  if! 
anything,  is  due  to  him  in  respect  of  his  bill  of  costs  as  between 
him  and  the  liquidator,  if  shewn  to  be  properly  incurred  before  i 
the  3rd  of  May,  1888,  and  I  will  declare  that  what  shall  be  ascer-  j 
tained  to  be  due  from  the  liquidator  will  be  properly  retained : 
by  the  solicitor  out  of  the  £50  appearing  to  have  been  paid  toi 
him  by  the  liquidator.    Beyond  that  I  cannot  at  present  go.   1 1 
am  afraid  I  must  reserve  the  costs  with  power  to  make  an  order; 
on  the  solicitor  to  pay  the  difference.    I  must  leave  it  there.  I 
hope  the  good  sense  of  the  parties  will  prevent  the  necessity  ofj 
my  having  to  discuss  it  further,  because  it  is  quite  obvious  no| 
good  can  come  from  it  to  any  one. 


Solicitors  :  Lyne  &  Holman ;  EancoeJCf  Marrahle,  &  Terr 
J.  A.  Neah. 

C.  C.  M  D. 
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BEADBUEY  v,  WILD.  kekewich, 

J. 

[1892    B.  17.1 

^                     ^  1892 
JJuiJdirtg  Society- — Advanced  Member — Mortgage — Proviso  for  Redemption —  iVo^^26• 
Alteration  of  JRules  after  Date  of  Mortgage — Contract  of  Mortgage  and      Dec.  3. 
Contract  of  Member sJiij) — Building  Societies  Act  (6  &  7  Will.  4,  c.  32).   

An  advanced  member  of  a  building  society  executed  a  mortgage  to  the 
society,  with  a  proviso  for  redemption  on  payment  of  "  the  several  sums, 
whether  consisting  of  monthly  subscriptions,  fines,  interest,  or  other 
payments  which,  under  the  constitution  of  the  said  society  and  the  rules 
and  regulations  thereof,"  ought  to  be  paid  in  respect  of  his  shares,  and  a 
covenant  for  payment  to  the  same  efiect.  At  the  time  of  the  mortgage 
the  rules  of  the  society  did  not  provide  for  any  contribution  by  advanced 
members  to  losses  of  the  society,  but  subsequently  thereto  the  rules  were 
duly  altered  by  empowering  the  directors  to  make  a  levy  on  members  of  a 
contribution  to  losses ;  and  under  the  rules  so  altered  a  levy  was  made. 
The  mortgagor  claimed  to  be  entitled  to  redeem  without  paying  any  part 
of  such  levy  : — 

Held,  that  although  the  mortgage  did  not  refer  to  the  rules  "  for  the 
time  being,"  yet  the  mortgagor,  by  virtue  of  his  contract,  which  was  one 
of  mortgage  and  membership  combined,  was  bound  by  the  altered  rules, 
and  was  therefore  not  entitled  to  redeem  except  upon  pa3^ment  of  his 
proportion  of  the  levy. 

Wilson  V.  3Iiles  Flatting  Building  Society  (1),  and  Rosenberg  v.  iVor- 
thumberland  Building  Society  (2),  considered  and  applied. 

Adjouened  summons. 

The  Clarendon  Arms  Benefit  Building  Society  (of  which  the 
Defendants  were  the  present  trustees)  was  established  in  the 
year  1871,  and  was  not  incorporated  under  the  Building  Societies 
M  1874. 

Among  the  rules  of  the  society,  which  were  certified  under 
6  &  7  Will.  4,  c.  32,  were  the  following  :— 

"Eule  51  (Withdrawals.)  Any  member  who  has  not  received 
>nj  advance  on  his  or  her  share  or  shares  may,  upon  giving 
cue  lunar  month's  previous  notice  in  writing  to  the  secretary, 
within  the  first  year  from  the  date  of  his  or  her  subscribing 
i'or  such  share  or  shares  to  be  withdrawn,  receive  back  the  net 
money  by  him  or  her  subscribed,  without  interest ;  and  after  the 
(1)  22  Q.  B.  D.  381,  n.  (2)  22  Q.  B.  D.  373. 
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^EKEWICH,  expiration  of  the  first  year  of  any  such  member,  upon  giving 
^'        notice  as  aforesaid,  shall  be  entitled  to  withdraw  his  or  her  share 
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or  shares,  with  interest  thereon,  after  the  rate  of  five  pounds  per 


Bradbury   annum,  compound  interest,  commencing  from  the  end  of  the 
Wild.     first  year  of  his  or  her  subscribing  for  such  share  or  shares  as 
aforesaid,  less  one-twentieth  part  of  such  interest,  and  the  sum  of 
one  shilling  for  each  share.    Half  and  quarter  shares  in  pro- 
portion.   The  directors  shall  have  full  power,  from  time  to  time, 
to  limit  the  number  of  shares  to  be  withdrawn  in  any  one  month. 
All  applications  for  advances  shall  have  priority  over  notices  of 
withdrawals  ;  and  if  more  than  one  member  give  notice,  they 
shall  be  entitled  to  be  paid  in  rotation,  according  to  priority  of  i 
notice.    No  member  shall  be  entitled  to  receive  back  his  or  her 
subscription  money  and  interest  until  all  fines  and  forfeitures 
due  from  such  member  at  the  time  he  or  she  shall  give  notice  to , 
withdraw  be  paid,  and  if  not  paid  shall  be  deducted  from  such : 
member's  money  and  interest.    All  fines  to  cease  after  notice  i 
-   given  as  aforesaid.  i 
"  52.  (Power  to  redeem.)  If  any  member,  who  shall  have  I 
executed  a  mortgage  to  the  society,  shall  be  desirous  of  paying  | 
off  and  redeeming  the  same,  such  member  may  do  so  after  the  i 
expiration  of  fourteen  days  from  the  service  upon  the  secretary ; 
of  a  notice  in  writing,  signed  by  such  member,  of  his  or  her! 
intention  so  to  do,  by  paying  to  the  treasurer,  in  one  sum,  the  ■ 
whole  of  the  moneys  that  may  be  due  from  him  or  her  to  the' 
said  society,  subject  to  the  same  terms  as  contained  or  mentioned | 
in  rule  51. 

"  61.  (New  rules.)  The  society  shall  have,  from  time  to  time, 
the  power  of  making  new  rules,  and  of  amending  any  of  the  rules,' 

:S0  as  such  new  rules  or  amendments  be  made  in  accordance  with! 

I 

10  Geo.  4,  c.  56,  s.  9,  and  duly  certified." 

The  Plaintiff  became  a  member  of  the  society  in  June,  1S7(j.| 
and  on  the  4th  of  September,  1876,  had  an  advance  of  £120  fromi 
the  society  in  respect  of  two  shares,  and  executed  to  the  existing! 
trustees  of  the  society  a  mortgage,  bearing  date  on  that  day,  o  ■ 
certain  freehold  property  belonging  to  the  Plaintiff  as  security 
for  the  sum  so  advanced,  and  further  advances  not  exceeding! 
£2500.    The  mortgage  deed  contained  a  proviso  for  redemption,; 
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if  the  mortgagor  should,  "from  time  to  time  duly  pay  the KEKEWICH, 
yearly  rent  to  which  the  premises  are  liable,  and  also  the  several 
sums,  whether  consisting  of  monthly  subscriptions,  fines,  interest, 
•or  other  payments,  which,  under  the  constitution  of  the  said  Seadbury 
ociety,  and  the  rules  and  regulations  thereof,  ought  to  be  .  .  .  Wild. 
paid  in  respect  of  the  share  or  shares,  by  virtue  of  which  money  is 
now  or  shall  be  hereafter  advanced  to  him  by  the  trustees  of  the 
said  society,"  and  a  covenant  by  the  mortgagor  that  he  would 
"  duly  pay  and  perform  the  rent  and  covenants  aforesaid,  and 
also  will  duly  pay  the  several  sums  which,  under  the  consti- 
tution of  the  said  society  and  the  rules  and  regulations  thereof, 
and  the  provisions  herein  contained,  ought  to  be  paid  by  him  or 
them." 

Further  advances  were,  from  time  to  time,  made  to  the  Plaintiff, 
amounting,  in  all,  to  £2490,  in  respect  of  41 J  shares. 

Subsequently  to  the  execution  of  the  mortgage  the  rules  of 
the  society  were  altered,  and  the  alterations  so  made  were  duly 
certified  by  the  Eegistrar  on  the  26th  of  October,  1883.  Eules  51 
and  52  were  altered  as  follows : — "  (Rule  51.)  Omit  the  words 
compound  interest.'  Eescind  the  portion  commencing  with  the 
words,  *  And  if  more  than  one  member  give  notice,'  and  ending 
with  the  words,  '  All  fines  to  cease  after  notice  given  as  afore- 
said,' and  substitute  the  following: — 'Before  any  withdrawals 
can  be  made,  if  it  shall  appear  that  the  profits  of  the  society 
shall,  from  any  cause,  not  be  sufficient  to  meet  the  interest 
credited,  or  to  be  credited  to  the  shareholders  as  aforesaid,  or  if  a 
loss  shall  have  arisen,  or  be  likely  to  arise,  through  any  property 
jr  properties  which  the  society  holds  as  mortgagees,  which  the 
contingent  fund  is  insufficient  to  make  good,  the  directors  shall 
have  power  to  direct  a  levy  of  such  sum,  on,  or  from  any  unad- 
vanced  share  or  shares,  hereafter  to  be  paid  in  advance,  as  will 
cover  all  deficiency.  Withdrawals  shall  be  paid  in  rotation, 
iccording  to  priority  of  notice,  except  in  the  case  of  the  decease 
of  a  member,  when  payment  shall  be  made  as  soon  as  possible 
liter  expiration  of  the  notice  of  withdrawal,  provided  all  shares 
)!•  loans,  in  respect  of  which  notice  for  any  advance  or  repay- 
ment has  been  received  by  the  society,  shall  have  been  advanced 
ji  paid  off.    Shares  in  course  of  withdrawal  shalJ  bs  subiect  to 
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KEKEWICH,  such  deductions  as  the  directors  may  require  to  meet  any  losses 
of  the  society.'    Eule  52.  Add  to  the  end  of  rule  52  the  words 
^892       .  as  amended.'  " 
liRADBL-RY       Qu  the  9  th  of  January,  1885,  the  directors  of  the  society 
AViLD.      resolved  "  that  a  levy  of  Is.  l^d.  in  the  pound  sterling  be  made 
on  all  shares  at  present  in  the  society  withdrawn  or  expiring." 

On  the  9th  of  December,  1889,  the  Plaintiff  duly  gave  notice 
of  his  intention  to  pay  off  his  mortgage,  and  the  notice  expired 
on  the  22nd  of  December,  1889.  The  society  furnished  aii 
account  to  the  Plaintiff  shewing  a  balance  due  from  him  of 
£293  8s.  2d.,  crediting  him  {i7iter  alia)  with  £450  4s.  lid,  for 
profits  due  to  him,  and  debiting  him  with  a  sum  of  £58  15s.  2d., 
as  the  proportion  due  from  him  in  respect  of  his  shares  under  the 
levy  of  January,  1885,  and  with  certain  other  and  smaller  sums 
which,  he  contended,  he  was  not  liable  to  pay. 

The  Plaintiff  then  tendered  to  the  society,  in  respect  of  the 
balance  due  from  him,  a  sum  of  money  which  was  insufficient  if 
the  £58  15s.  2d,  was  payable  by  him,  and  the  society  declined 
to  accept  such  tender. 

This  was  an  originating  summons  by  the  Plaintiff,  asking  for 
an  order  for  redemption  of  the  premises  comprised  in  the  mort- 
gage, and  reconveyance  thereof  to  the  Plaintiff,  and  for  usual 
accounts  and  inquiries,  having  regard  to  the  tender,  and  that 
directions  might  be  given  that  the  Defendants  were  not  entitled 
to  debit  the  Plaintiff  with  the  levy  of  £58  15s.  2d. 

Renshaiv,  Q.C.,  and  Bohi/,  for  the  Plaintiff : — 

First :  The  altered  rules  being  subsequent  to  the  Plaintiff's 
mortgage,  are  not  binding  on  him  as  mortgagor :  see  Li  re 
Norivich  and  Norfolk  Provident  Permanent  Benefit  Building 
Society  (1),  where,  notwithstanding  that  the  mortgages  referred 
to  the  rules  of  the  society  "  for  the  time  being,"  the  advanced 
members  were  held  entitled  to  redeem  on  the  footing  of  the 
rules  in  force  at  the  date  of  their  respective  contracts.  There 
the  new  rules  were  to  apply  to  all  the  members,  past  as  well  as- 
future,  so  far  as  the  rules  of  Law  and  Equity  would  permit,  and 
it  was  held  that  those  members  whose  contracts  would  be  sub- 

(1)  1  Ch.  D.  481. 
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stantially  varied  by  tlie  new  rules  were  excluded  from  their KEKEWICH, 

operation.    In  Wilson  y.  Miles  Flatting  Building  Society  (1)  and 

Bosenherg  v.  Northumberland  Building  Society  (2),  the  Court  of  v^v^ 

Appeal  held  that  the  advanced  members  were  bound  by  the  ^^^^bury 

altered  rules  ;  but  that  was  because  the  mortgages  contained  a  Wilp. 

reference  to  the  rules  "for  the  time  being,"  and  the  Court  in 

both  cases  relied  on  that  circumstance.    Here  there  are  no  such 

words ;  but  the  reference  is  simply  to  sums  which  ought  to  be 

paid  "  under  the  constitution  of  the  said  society,  and  the  rules 

and  regulations  thereof" — i.e.,  the  rules  and  regulations  in  force 

at  the  date  of  the  mortgage  contract.    The  constitution  of  the 

society  is  the  same  thing  as  the  rules  and  regulations.  Under 

6  &  7  Will.  4,  c.  32,  by  the  mere  constitution  of  a  building 

society,  nothing  becomes  payable  independently  of  the  rules  and 

regulations.    The  new  rules  being  out  of  the  way,  the  Plaintiff, 

as  an  advanced  member,  is  not  liable  to  contribute  to  losses  of 

the  society  :  Tosh  y.  North  British  Building  Society  (3)  ;  Brownlie 

y.  Bussell  (4)  ;  BucMe  y.  Lordonny  (5)  ;  Bailes  v.  Sunderland 

Equitahle  Industrial  Society  (6). 

Secondly :  Assuming  that  the  new  rules  are  binding  on  the 
Plaintiff,  his  case  is  not  within  them.  Kule  51,  as  altered, 
authorizes  a  levy  only  on  "any  unadvanced  share  or  shares, 
hereafter  to  be  paid  in  advance  "  ;  and  before  the  new  rules  came 
into  force  he  had  been  advanced  as  to  all  his  shares.  The  reso- 
lution of  the  9th  of  January,  1885,  was  ultra  vires  so  far  as  it 
went  beyond  the  terms  of  rule  51  as  altered ;  and,  moreoyer,  it 
extends  only  to  shares  "  withdrawn  or  expiring,"  and  the  Plain- 
tiff's shares  are  neither  the  one  nor  the  other. 

Thirdly :  In  point  of  fact,  there  never  has  been  a  loss  of  the 
kind  indicated  in  rule  51  as  altered — i.e.,  a  loss  "arisen,"  or 
"  likely  to  arise,  through  any  property  or  properties  which  the 
society  holds  as  mortgagees."  There  is  nothing  to  shew  that  it 
was  anticipated  in  1885  that  there  would  be  such  a  loss.  On  the 
contrary,  the  balance-sheets  of  the  society  shewed  a  profit.  It 
was,  therefore,  not  in  the  power  of  the  directors  to  make  the 
levy. 

(1)  22  Q.  B.  D.  381,  n.  (4)  8  App,  Gas.  235. 

(2)  Ibid.  373.  (5)  56  L.  J.  (Ch.)  437. 

(3)  11  App.  Cas.  489.  (6)  55  L.  T.  (N.S.)  808. 
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KEKEWICII,     Eoplinson,  Q.C.,  and  0.  L.  Clare,  for  the  Defendants  :— 
J. 

jgg2  The  contract  of  the  Plaintiff  with  the  society  was  not  merely 

one  of  mortgage ;  it  was  also  a  contract  of  membership,  and  as 
such,  according  to  the  language  of  Lord  Justice  Fry,  in  Bosen- 
herg  v.  Northumberland  Building  Society  (1),  carried  in  gremio  the 
right  of  the  society  to  alter  the  rules  from  time  to  time.  The 
normal  contract  between  an  advanced  member  and  the  society  is 
that  he  shall  pay  a  series  of  instalments  in  due  course,  and  if  he 
wishes  to  discontinue  such  payment  before  the  contract  arrives 
at  maturity,  he  can  only  do  so  under  some  rule  permitting  him 
to  withdraw:  Wurtzburg  on  Building  Societies  (2).  This  view 
of  the  relation  between  the  parties  is  recognised  by  sect.  1  of 
6  &  7  Will.  4,  c.  32,  which  refers  to  the  rules  "  then  in  force  " — 
i.e.,  at  the  time  of  withdrawal.  At  the  time  when  the  Plaintiff 
withdrew,  or  gave  notice  to  redeem,  which,  by  rule  52,  is  placed 
on  the  same  footing  as  withdrawal,  rule  51  as  altered  was  the 
rule  in  force.  In  re  Norwich  and  Norfolk  Provident  Permanent 
Benefit  Building  Society  (3)  is  distinguishable,  because,  as  pointed 
out  by  Lord  Justice  Cotton  in  Wilson  v.  Miles  Platting  Building 
Society  (4),  it  turned  on  the  wording  of  a  peculiar  rule.  It  is 
true  that  both  in  Wilso7i  v.  Miles  Platting  Building  Society  and 
Bosenherg  v.  Northumberland  Building  Society  the  words  "for 
the  time  being"  occurred;  but  the  judgments  of  Lord  Justice 
Cotton  in  the  former,  and  Lord  Justice  Fry  in  the  latter  case, 
shew  plainly  that  they  would  have  come  to  the  same  conclusion 
if  those  words  had  not  been  there. 

The  Plaintiff  being  in  the  position  of  a  withdrawing  member, 
rule  51,  as  altered,  is  clearly  applicable  to  him;  for  it  provides 
that  "shares  in  course  of  withdrawal  shall  be  subject  to  such 
deductions  as  the  directors  may  require  to  meet  any  losses." 
Moreover,  the  words  "  hereafter  to  be  paid  in  advance  "  in  that 
rule  ought  to  be  construed  as  referring  to  payment  in  advance  of 
maturity  ;  so  read,  the  rule  is  intelligible  and  in  conformity  with 
the  Act  of  Parliament. 

The  loss  arises  from  the  deficiency  of  the  company's  securities 
within  the  meaning  of  rule  51.    It  does  not  appear  by  the 

(1)  22  Q.  B.  D.  373.  (3)  1  Ch.  D.  481. 

(2)  2nd  Ed.  p.  318.  (4)  22  Q.  B.  D.  381,  n. 
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balance-sheet,  because  it  is  impossible  for  the  directors  to  write  KEKEWICH, 
off  the  anticipated  loss,  and  according  to  the  way  in  which  the 
accounts  of  these  societies  are  kept,  the  full  amounts  owing  on 
mortgages  are  necessarily  shewn  on  one  side  of  the  account,  and 
the  assets  may  then  appear  to  be  in  excess  of  liabilities,  although  Wild. 
it  is  known  to  all  that  there  must  in  fact  be  a  loss.  The  Plaintiff 
has  received  his  share  of  profits  calculated  on  this  basis,  and  it  is 
only  fair  that  he  should  also  bear  his  share  of  the  estimated  loss. 

[They  referred  also  to  Walton  Iy.  Edge  (1),  and  In  re  West 
Biding  of  Yorkshire  Permanent  Benefit  Building  Society  (2).] 

Bohj,  in  reply  : — 

The  words  "  shares  in  course  of  withdrawal,"  in  rule  51,  refer 
to  shares  which  were  in  course  of  withdrawal  at  the  time  when 
those  rules  were  passed,  and  therefore  do  not  apply  to  the  Plain- 
tiff. The  suggested  construction  of  the  words  "  hereafter  to  be 
paid  in  advance  "  is  inadmissible,  for  it  in  effect  gives  two  totally 
different  meanings  to  the  word  "  advance  "  occurring  in  the  same 
clause.  The  altered  rule  51  only  extends  to  members  who  were 
unadvanced  at  the  time  when  that  rule  was  passed,  and  therefore 
does  not  affect  the  Plaintiff.  To  make  advanced  members  bear 
losses,  the  rules  must  be  specific  and  clear :  Durham  and  North- 
uniberland  Building  ^  Society  v.  Davidson  (3) ;  In  re  Britannia 
Building  Society  (4). 

Kekewich,  J. : — 

The  question  to  be  decided  in  this  case  arises  on  a  mortgage 
contract  of  one  Samuel  Bradbury,  who,  having  some  property, 
was  minded  to  obtain  an  advance,  and  who  therefore  applied  to 
the  Clarendon  Arms  Building  Society,  part  of  whose  business  it  is 
to  advance  money  on  property  of  that  kind.  Without  going 
fully  into  the  matter,  that  which  is  within  the  experience  of  all 
men  in  or  outside  the  Court  familiar  with  such  societies  took 
place.  The  society  commenced  negotiations  by  saying,  or  at  all 
events  it  was  necessarily  implied  in  the  commencement  of  the 
iiegotiations,  that  the  borrower  should  become  a  member  of  the 

(1)  10  App.  Cas.  33.  (3)  8  Times  L.  E.  428. 

(2)  43  Ch.  D.  407.  ~  (4)  65  L.  T.  (N.S.)  196. 
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KEKEwrciJ,  society,  and  that  having  become  a  member  he  should  then  be  ac 
advanced  member;  in  other  words,  that  no  advance  would  be 
made  to  him  except  on  his  taking  certain  shares  in  the  society, 
Bbadblky  respect  of  which,  on  giving  proper  security,  he  would  be  en- 
WiLD.  titled  to  certain  advantages  ;  and  the  mortgage  deed  is  framed  on 
that  footing,  in  a  form  which  is  concise  and  consistent,  having 
regard  to  our  knowledge  of  such  transactions.  The  mortgage 
does  not  recite  that  he  is  a  member ;  he  is  not  described  in  the 
recitals  in  any  way  as  a  member.  The  deed  commences  as 
though  it  were  a  mere  contract  between  a  mortgagor  and  mort- 
gagees, and  as  though  it  had  nothing  to  do  with  the  society  at 
all,  except  that  the  mortgagees  are  describevi  as  the  trustees  of 
the  building  society  ;  but  when  the  mere  conveyance  to  the 
mortgagees  is  passed,  and  we  come  to  those  provisoes  which 
declare  what  the  equity  of  redemption  is,  then  it  is  at  once  seen 
how  the  membership  comes  in.  There  is  a  proviso  for  redemp- 
tion on  his  paying  the  yearly  rent,  "  and  also  the  several  sums, 
whether  consisting  of  monthly  subscriptions,  fines,  interest,  or 
other  payments  which,  under  the  constitution  of  the  said 
society,  and  the  rules  and  regulations  thereof,  ought  to  be 
paid  in  respect  of  the  share  or  shares  by  virtue  of  which 
money  is  now  or  shall  be  hereafter  advanced  to  him  by  the 
trustees  of  the  said  society."  Those  are  the  terms  of  redemp- 
tion, and  in  the  covenants  which  follow  there  is  one  by  the 
mortgagor  "  that  he  will  pay  the  several  sums  which  under  the 
constitution  of  the  said  society  and  the  rules  and  regulations 
thereof,  and  the  provisions  herein  contained  ought  to  be  paid  by 
him  or  them."  So  that  we  have  clearly  a  contract  of  a  very 
common,  and  yet  of  a  special  character — that  is  to  say,  it  is  not 
an  ordinary  mortgage  contract.  It  is  not  an  ordinary  contract 
of  a  member  with  a  building  society,  but  it  is  an  amalgamation 
of  these  two — a  contract  by  a  member  of  a  building  society  who 
is  to  receive  an  advance  in  respect  of  his  membership  and  of  his 
conveyance  to  the  society  of  his  property.  I  confess  that,  inde- 
pendently of  any  authorities,  I  should  have  expected  to  find  that 
the  rules  referred  to  meant  those  which  bind  him  as  a  member^ 
and  that  if  there  were,  as  in  fact  there  is,  a  power  on  behalf  of 
the  society,  subject  to  certain  restrictions,  to  vary  these  rales 


iCh. 


CHANCEEY  DIVISION. 


385 


from  time  to  time,  the  varied  rules  would  still  be  binding  on  himKEKEWICH, 
for  tlie  purposes  of  this  contract,  because  it  is  an  essential  term 


1892 


Bradbuky 

V. 


of  it  that  he  enters  into  it  as  a  member  of  the  society,  and  of 
that  opinion  was  Lord  Justice  Cotton  in  the  Miles  Platting  Case. 
He  says  (1) :  "  One  would  expect,  therefore,  if  the  new  rules  ^^^^^ 
were  properly  made,  having  regard  to  the  laws  regulating  the 
society  and  to  the  original  rules,  that  those  new  rules  would 
regulate  his  position  in  regard  to  the  security,  it  being,  as  was 
rightly  contended  for  the  appellant,  not  an  ordinary  mortgage 
to  secure  the  payment  in  terms  of  a  definite  sum  of  money  due 
and  payable  by  the  mortgagor  to  the  society,  but  to  secure  the 
due  payment  by  him  of  the  periodical  payments  and  fines,  and 
any  other  moneys  which  he  was  bound  to  pay  as  a  member  of 
the  society."  That  passage  seems  to  me  to  indicate  what  would 
be  the  proper  limit  of  the  obligation  of  the  new  rules.  New 
rules  which  alter  the  contract  would  not  be  binding  on  him. 
New  rules  inconsistent  with  the  constitution  of  the  society  of 
which  he  was  a  member  would  not  or  might  not  be  binding  on 
him;  but  rules  which  are  concerned  with  the  periodical  pay- 
ments of  fines  or  any  other  sums  are  rules  which,  so  far  from 
altering  or  being  inconsistent  with  the  contract,  seem  to  me  to 
be  according  to  the  contract.  There  again  I  have  the  authority 
of  Lord  Justice  Cotton  in  the  same  case  (2) :  "  It  is  true  that 
those  rules  may  throw  a  heavier  burden  on  the  plaintiff,  by  re- 
quiring him  to  pay  a  larger  sum  for  the  redemption  of  the  mort- 
gage than  the  old  rules  did,  but  that  is  not  an  alteration  of  his 
contract.  His  contract,  as  I  read  it,  was  that  he  would  pay  not 
merely  what  the  then  existing  rules  required,  it  is  not  confined 
to  that,  but  whatever  the  rules  of  the  society  for  the  time  being- 
might  require  him  to  pay  as  a  member.  To  say  that  the  new 
rules  do  not  apply  would,  in  my  opinion,  be  to  alter  the  contract." 
I  will  return  to  that  case  directly.  I  have  only  read  these 
passages  of  Lord  Justice  Cotton's  judgment  to  shew  that  his  view 
was,  as  mine  certainly  is,  that  you  would  expect  in  such  a  con- 
tract that  the  obligation  of  the  new  rules  properly  made  would 
be  thrown  on  the  members,  provided,  of  course,  that  the  rules 
were  fairly  within  what  might  be  in  the  contemplation  of  the 
(1)  22  Q.  B.  D.  382.  (2)  22  Q.  B.  D.  383. 
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KEKEWICH,  parties,  and,  therefore,  not  inconsistent  with  the  contract  or 
against  the  constitution  of  the  society. 

In  this  case  what  is  complained  of  is  a  levy  for  losses,  and  it 
is  conceded  on  the  part  of  the  society  that  under  the  old  rules 
Wild.      (that  is,  those  which  were  in  existence  when  the  mortgage  was 
made)  there  was  no  power  to  make  such  levy  ;  they  could  not 
deduct  this  sum  of  £58  15s.  2d.  from  the  sums  payable  to  the 
member,  because  there  was  no  power  in  the  rules  to  make  that 
levy  against  losses.    The  altered  rules,  it  is  said,  gave  this  power. 
The  alteration  in  question  is  contained  in  rule  51.    That  the 
power  is  there  given  as  regards  withdrawing  members,  I  think 
cannot  be  questioned.   The  only  possible  comment  on  that  is  that 
which  was  made  by  Mr.  Rohy^  when  he  urged  that  the  provision 
that  *'  shares  in  course  of  withdrawal  should  be  subject  to  such 
deductions  as  the  directors  might  require  to  make  good  any 
losses  of  the  society  "  referred  only  to  shares  which  on  the  5th  of 
October,  1883 — the  date  of  the  new  rules — were  in  course  of 
withdrawal.    It  is  a  possible  construction,  but  it  does  not  to 
my  mind  seem  a  reasonable  construction.    I  think  it  must  mean 
shares  which  are  in  course  of  withdrawal  from  time  to  time  when 
it  becomes  necessary  to  apply  this  rule.    Withdrawn  shares  of 
course  would  not  be  affected  by  it.    That  would  be  entirely 
wrong,  and  probably  ^iltra  vires  the  statute  ;  at  any  rate,  it  would 
be  against  all  sense  to  say  that  persons  who  had  ceased  to  be  : 
members  and  who  were  perfect  strangers  to  the  society,  who  ! 
had  gone  away  and  severed  their  connection  by  withdrawal,  j 
should  be  still  subject  to  losses,  and  they  could  not  be  subject  to  i 
deductions  because  there  was  nothing  remaining  of  theirs  from  | 
which  deductions  could  be  made.    So  there  is  a  class  of  past  | 
members  who  could  not  be  affected.    Then  as  to  shares  about  j 
which  no  proposals  for  withdrawals  have  been  made,  there  is  no  . 
occasion  to  make  any  deduction  from  them.    The  necessity  does  j 
not  arise  until  the  withdrawal  is  in  negotiation,  and  directly  you  | 
have  an  application  for  withdrawal,  and  directly  that  is  set  on  | 
foot,  then  immediately  the  necessity  for  making  a  deduction  | 
arises  in  order  that  the  account  may  be  properly  taken  between 
the  society  and  the  withdrawing  member ;  and  that  gives  a  j 
rational  and  easy  sense  to  the  words  "  shares  in  course  of  with- 
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drawal."    Far  be  it  from  me  to  say  that  the  draftsman  of^EKEWICH, 
these  rules  used  the  happiest  expression  for  doing  what  he 
intended.    I  think  he  has  succeeded  in  confusing  us  all ;  but  ^v-^ 
when  we  look  at  the  language  and  have  the  advantage  of  argu-  ^^^^^^^^ 
ment,  I  think  the  words  cannot  well  mean  anything  other  than  I  'Wild. 
have  stated. 

The  case  of  the  mortgagor  does  not  end  there,  because  it  is 
said  that  he  is  not  a  withdrawing  member.  In  one  sense  he  is 
not.  He  does  mean  to  withdraw — that  is  part  of  his  contention — 
but  he  is  not  in  the  proper  sense  of  that  clause  a  withdrawing 
member ;  and  that  is  the  society's  own  view,  because  they  have 
another  rule,  the  following  one.  No.  52,  which  deals  with  the 
power  of  redeeming.  It  is  there  as  it  was  with  this  exception, 
and  it  is  an  important  one,  that  rule  51,  which  is  mentioned  in 
the  original  rules,  is  now  according  to  the  altered  rules  to  be 
read  as  rule  51  as  amended.  The  result  of  rule  52  is  that,  as  far 
as  possible,  regulations  affecting  withdrawals  shall  be  applied  to 
(?ases  of  redemption,  and  a  member  who  is  redeeming,  whether  he 
be  withdrawing  or  not,  must  have  his  account  taken  as  between 
liimself  and  the  society  on  the  same  basis  as  the  withdrawing 
member,  according  to  rule  51  as  amended. 

I  will  consider  directly  whether  that  is  binding  upon  him ; 
but  that  seems  to  me  to  be  a  tolerably  clear  meaning.  We  do 
not  find  any  difficulty  there  in  the  result  that  this  is  a  member 
withdrawing  on  the  terms  of  redemption,  or  a  combination  of 
redemption  and  withdrawing,  and,  therefore,  assuming  the  rules 
to  be  binding  on  him,  he  must  submit  to  what  is  provided  for 
by  rule  51  as  amended,  and  to  such  deduction  as  the  directors 
may  require  to  meet  any  losses  of  the  society.  Of  course  he  is 
entitled  to  say  that  that  must  be  properly  done.  Of  course  he  is 
entitled  to  say  that  all  the  rules  must  be  strictly  observed,  and 
that  there  must  not  be  too  large  a  sum  deducted,  and  if  there  is 
anything  like  a  suggestion  of  want  of  hona  fides  of  course  he 
would  be  at  liberty  to  examine  that  closely.  But  in  this  case 
there  is  nothing  of  that  kind.  The  directors  have  kept  their 
accounts  in  an  intelligible  way,  at  any  rate ;  that  is,  they  have 
treated  all  the  moneys  due  on  the  different  properties  as  well 
secured.    They  have  treated  that  as  an  asset  worth  20s.  in  the 
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KEKEWICH,  pound  throughout;  but  they  know,  or  think  they  know — for 
it  is  only  a  matter  of  estimate — that  some  of  these  securities 
are  deficient  and  will  not  eventually  realize  the  full  amount. 
JiBADBur.Y  Accordingly  they  have  estimated  the  loss.  They  have  put  that 
Wild.  estimated  amount  on  the  other  side  of  the  account  and  distri- 
buted it  between  the  different  members  in  proportion  to  their 
shares,  the  result  being  that  this  gentleman  in  respect  of  his 
41^  shares  has  debited  to  him  a  loss  of  £58  15s.  2d.  If  he  does 
not  pay  that,  and  if  the  estimated  amount  proves  to  be  correct, 
as  I  must  assume  it  will,  the  result  will  be  that  the  £58  15s.  2d, 
will  be  thrown  on  all  the  other  members  and  he  will  bear  no  part 
of  it. 

I  repeat  that  one  would  expect  to  find  that,  being  a  member, 
and  having  all  the  advantages  of  membership,  he  would  be 
made  liable  as  much  as  any  other  member,  notwithstanding 
that  he  happened  to  be  an  advanced  member.  That  really 
depends  on  an  examination  of  these  two  cases  of  Bosenherg  v. 
Northumberland  Building  Society  (1)  and  Wilson  v.  Miles  Platting 
Building  Society  (2),  to  which  I  have  already  referred,  and  in 
each  of  these  cases  the  words  "  for  the  time  being  "  occur,  and  I 
must  read  Lord  Justice  Cottons  judgment  (and  he  alone  gave 
judgment  in  the  Miles  Platting  Case)  with  reference  to  rules  of 
that  kind,  particularly  in  the  second  passage  which  I  read.  The 
first  is  rather  more  general.  It  is  impossible  to  say  that  the 
Lord  Justice  would  have  made  those  remarks  if  he  had  had  rules 
before  him  of  a  different  character;  but  the  general  principle 
with  which  he  commences  in  the  passage  which  I  first  read 
points  to  rules  either  having  or  not  having  the  words  *'for  the 
time  being."  The  precise  point  came  again  before  the  Court  in 
the  other  case,  that  is,  in  Rosenberg's  Case.  It  was  tried  beiore 
Mr.  Justice  Day  in  the  first  instance  without  a  jury,  aild  he  gave 
judgment  for  the  mortgagor,  and  it  was  taken  from  him  to  the 
Court  of  Appeal.  They  reversed  the  learned  Judge  on  the 
ground  of  the  decision  in  the  Miles  Platting  Case,  which  was  not 
cited  to  Mr.  Justice  Day.  That  is  not  unimportant,  because  we 
know  that  Mr.  Justice  Day  came  to  a  conclusion  unfettered  by 
authority  adverse  to  that  which  is  insisted  on  by  the  society  here 
(1)  22  Q.  B.  D.  373.  (2)  22  Q.  B.  D.  381,  n. 
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as  the  right  conclusion.  But  then  it  came  before  the  Court  of  kekewich, 
Appeal,  and  was  argued  at  length,  and  judgment  was  given  by 
all  three  of  the  learned  Judges  present,  that  is,  Lord  EsJier, 
Lord  Justice  Bowen,  and  Lord  Justice  Fry.  Lord  EsJier  took  Ceadbuky 
great  pains  to  rest  his  decision  entirely  on  the  Miles  Platting  Wild. 
Case  (1),  and  says  so  in  plain  language,  meaning,  I  take  it,  pre- 
cisely what  he  says — "  I  need  not  stay  to  inquire  whether,  apart 
from  that  decision,  I  should  have  been  of  the  same  opinion  for  the 
reasons  there  given."  I  take  it  that  Lord  Esher  did  not  intend 
to  intimate  what  his  opinion  apart  from  authority  was — that  he 
meant  loyally  to  follow  a  decision  which  was  binding  on  him,  and 
that  he  does  not  intend  his  judgment  to  be  the  slightest  guide  to 
other  Judges  except  saying  that  they  are  bound,  of  course,  by  the 
decision.  Lord  Justice  Bowen  really  comes  to  the  same  decision 
exactly ;  but  Lord  Justice  Fry  departed  from  that  course,  and 
he  gave  a  judgment  which  certainly  makes  me  think  that  he 
would  not  only  have  decided  the  Miles  Platting  Case,  as  it  was 
decided,  on  the  words  then  before  the  Court,  but  would  have 
gone  beyond  that  and  have  decided  that  the  member  was  bound 
by  the  altered  rules  even  without  the  words  "  for  the  time  being." 
He  cites  the  Miles  Platting  Case,  and  he  uses  the  words  "  rules 
for  the  time  being  "  ;  but  he  also  uses  this  language  (2)  :  "  It  is 
obvious  that  the  position  of  a  mortgagor  in  the  case  of  a  mort- 
gage to  a  building  society  is  by  no  means  the  same  as  that  of  an 
ordinary  mortgagor,  and  that  his  rights  must  be  more  or  less 
affected  by  the  contract  of  membership,  as  well  as  by  the  contract 
of  mortgage.  It  is  equally  apparent,  I  think,  that  the  contract 
of  membership  carries  in  gremio  the  right  on  the  part  of  the 
society  to  alter  the  rules  from  time  to  time.  That  right  is  given 
by  statute."  Then  there  is  another  passage  a  little  way  further 
down,  in  which  he  says :  "  I  think  that  point  is  well  worthy  of 
consideration,  and  it  probably  was  taken  into  consideration  by 
the  Court  in  Wilson  v.  Miles  Platting  Building  Society.  In  any 
case  we  are  bound  by  that  decision,  and  it  appears  to  me  to 
govern  the  present  case."  I  cannot  say  that  the  Lord  Justice 
lecided  the  point  which  is  before  me  ;  but  he  has  given  a  strong 
ndication  of  what  he  would  have  decided,  and  I  have  already 
(1)  22  Q.  B.  D.  381,  n.  (2)  22  Q.  B.  D.  380. 
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KEKEWIcn,  said  that  I  gather  that  the  Lord  Justice  Cotton's  mind  tended  in  ; 

the  same  direction.    I  cannot  say  more.    My  mind  certainly 
v^vJ      goes  very  much  in  the  same  direction.    It  seems  to  me  that  a  ' 
Bradbury   jj^ember  seeking  an  advance  on  the  terms  of  his  observing  the 
Wild.      rules  of  the  society,  and  making  a  contract  which,  although  one 
of  mortgage,  is  also  one  of  membership,  must  be  held  bound  by  ; 
the  rules  from  time  to  time  made,  so  long  as  they  are  consistent  ! 
with  his  contract.    Alterations  may  vary  the  sum  which  he  has  j 
to  pay,  and  they  may  possibly  vary  his  obligations  in  other 
respects,  as  to  the  time  of  payment,  and  so  forth  ;  but  so  long  as  \ 
they  are  consistent  with  his  contract,  and  also  consistent  with 
the  constitution  of  the  society,  it  seems  to  me  that  a  member  of 
a  building  society  must  be  just  as  much  bound  by  a  later  rule 
whether  he  is  or  is  not  an  advanced  member.    There  is  one  pos- 
sible answer  to  that  which  occurs  to  me,  and  which  may  be  i 
worth  consideration.    As  a  member  he  is  certainly  bound  by  the 
later  rules.    There  is  statutory  power  to  alter  them,  and  he  is  ' 
bound  by  the  statutory  majority  ;  but  it  may  be  argued,  and  that  ; 
really  is  the  substance  of  the  argument,  that  though  bound  as  a  I 
member  he  is  not  bound  as  a  mortgagor,  and  that  the  mortgage  ; 
contract  to  that  extent  is  separable  from  the  membership  con-  ! 
tract.    It  seems  to  me  that  that  is  not  so,  and  that  the  way  Lord  i 
Justice  Fry  puts  it  is  the  right  one — that  the  two  things  are  | 
intertwined  so  that  you  cannot  separate  the  contract  of  member-  j 
ship  from  the  contract  of  mortgage.    It  is  an  extremely  impor-  | 
tant  point  with  regard  to  these  building  societies ;  but  that  is  I 
my  opinion,  and,  that  being  so,  this  gentleman  must,  in  taking  i 
the  account  for  the  purpose  of  redemption,  submit  to  that  which  j 
has  been  honestly  done  by  the  directors  in  the  exercise  of  their  i 
powers,  and  submit  to  a  deduction  from  the  amount  payable  by 
way  of  profits  of  this  £58  15s.  2cZ.,  and  an  account  must  be  taken  \ 
on  that  footing.  | 

Solicitors :  L.  SyTces,  MancliesteVf  agent  for  /.  Coolce,  Eijde ; ; 
Johi  Clayton^  Manchester j  agent  for  T.  &  G.  F.  Brinhcaier,. 
Hyde. 
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[1891    H.  3195.] 


1892 


Pec.  13, 14,17:.. 


Partnership — Value  of  Share  of  Deceased  Partner — Direction  to  ascertain  hy 
Beference  to  Last  Signed  Annual  Account — Death  after  Expiration  of  Part- 
nership Tear  hefore  Taking  or  Signing  Account, 

Where,  under  a  partnership  deed,  the  value  of  a  deceased  partner's  share 
is  to  be  ascertained  by  reference  to  the  last  annual  account  signed  previously 
to  his  death,  and  such  annual  accounts  are  directed  to  be  taken  and  signed 
by  the  partners  at  the  end  of  each  partnership  year,  or  as  near  thereto  as 
conveniently  may  be,  if  a  partner  dies  shortly  after  the  expiration  of  a 
partnership  year,  and  before  the  account  for  that  year  has  been  actually 
signed  or  taken,  the  surviving  partners  cannot  insist  on  the  value  of  the 
share  of  the  deceased  partner  being  ascertained  by  reference  to  the  last 
cigned  annual  account ;  but  the  legal  personal  representative  of  the  de- 
ceased partner  is  entitled  to  have  the  account  taken  for  the  partnership 
year  which  expired  immediately  before  his  death,  and  to  have  the  value 
of  his  share  ascertained  by  reference  to  such  last-mentioned  account — and 
this  notwithstanding  it  has  been  the  practice  of  the  firm  not  to  take  and 
sign  the  annual  account  till  a  period  of  the  year  later  than  that  at  which 
the  death  occurred. 

And,  semtle,  that  it  is  immaterial  whether  the  account  for  the  partner- 
ship year  immediately  preceding  the  death  could  or  could  not  have  been 
actually  taken  and  signed  between  the  end  of  such  year  and  the  date  of 
the  death. 

Edmund  DO  WLING,  Edwin  Shelf  on  Pinchin,  Edward  Artlmr 
Johnson,  and  Charles  Edmund  Dowling,  entered  into  partnership 
as  oil  and  colour  merchants  under  a  partnership  deed,  dated  the 
31st  of  March,  1884,  the  material  provisions  of  which  were  as 
follows : — 

"  15.  On  the  31st  day  of  March  in  each  year  during  the  con- 
tinuance of  the  partnership,  or  as  near  thereto  as  conyeniently 
may  be,  a  general  account  shall  be  taken  of  the  assets  and 
liabilities  of  the  partnership,  and  of  all  dealings  and  transactions 
of  the  partnership  during  the  then  preceding  year,  and  of  all 
matters  and  things  usually  comprehended  in  accounts  of  a  like 
nature  taken  by  persons  engaged  in  a  like  business,  and  in  taking 
such  account  a  just  valuation  shall  be  made  of  all  items  requiring 
valuation,  together  with  an  estimate  of  all  doubtful  and  bad 
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V. 

DOWLING. 


BOMER,  J.  debts  ;  and  in  the  general  yearly  account  so  to  be  taken  there 
1892       shall  from  time  to  time  be  made  a  balance-sheet,  and  the  said 
Hunter     balance-sheet  shall  be  signed  by  all  the  partners  in  testimony  of 
their  approbation  thereof,  and  the  accounts  to  be  so  made  and 
signed  shall  not  afterwards  be  called  in  question,  opened,  or  in  any 
manner  contravened  after  such  yearly  settlement  as  aforesaid." 

"  23.  If  any  partner  shall  retire  under  the  provisions  herein- 
before contained,  or  shall  die  during  the  continuance  of  the 
partnership,  the  remaining  or  surviving  partners  shall  (but  sub- 
ject in  respect  of  a  partner  so  dying  to  the  power  hereinbefore 
•contained  of  bequeathing  his  share  and  interest  in  the  partner- 
ship) accept  and  take,  in  the  shares  and  proportions  to  which 
they  shall  at  the  time  of  such  retirement  or  decease  be  interested 
in  the  profits  of  the  partnership  business,  all  the  share  and 
interest  of  the  partner  so  retiring  or  dying  in  the  capital  of  the 
business  and  the  share  of  the  profits  of  the  partner  so  retiring  or 
dying,  and  the  amount  of  the  share  and  interest  of  the  partner 
so  retiring  or  dying  shall  be  taken  at  the  amount  appearing  as 
standing  to  his  credit  in  the  last  annual  balance-sheet  w^hich 
shall  have  been  signed  previously  to  the  date  of  such  retirement 
or  death,  addition  being  made  thereto  on  account  of  the  propor- 
tion of  profits  which  shall  have  accrued  due  to  such  partner  since 
the  last  annual  account  according  to  the  average  amount  of 
profits  during  the  three  years  preceding  the  last  annual  account, 
if  so  many  years  shall  have  elapsed,  and,  if  so  many  years  shall 
not  have  elapsed,  according  to  the  average  amount  of  profits 
during  so  many  years  as  shall  have  elapsed." 

"  25.  Whenever  any  doubt,  difficulty,  or  dispute  shall  hereafter 
arise  between  the  partners,  or  between  one  of  them  and  the 
executors  or  administrators  of  the  other,  or  between  their  respec- 
tive executors  or  administrators,  touching  these  presents,  or  the 
construction  thereof,  or  any  clause  or  thing  herein  contained,  or 
any  account,  valuation,  or  division  of  assets,  debts,  or  liabilities  to 
be  made  as  hereinbefore  is  mentioned,  or  any  other  thing  in 
anywise  relating  to  or  concerning  the  partnership  business,  or 
the  affairs  thereof,  or  the  rights,  duties,  conduct,  or  liabilities  of 
either  party  in  connection  therewith,  the  matter  in  difference 
shall  be  referred  to  the  two  arbitrators,  or  their  umpire,  pursuant 
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to,  and  so  as  with  regard  to  the  mode  and  consequence  of  the  EOMER,  J. 
reference,  and  in  all  other  respects,  to  the  provisions  in  that  1892 
behalf  contained  in  the  Common  Law  Procedure  Act,  1854,  or  any  hunter 
other  subsisting  statutory  modification  thereof."  Dowling 

As  a  matter  of  convenience  the  annual  account  was  not  usually 
taken  until  towards  the  end  of  April  in  each  year,  though  it  was 
then  taken  for  the  year  ending  the  31st  of  March.  Accounts 
were  so  taken  down  to  April,  1890. 

Among  the  assets  of  the  partnership  were  leasehold  premises  at 
Hammersmith  and  at  St.  George  s-in-the-East. 

In  April,  1890,  a  general  account  and  balance-sheet  was  made 
for  the  year  ending  the  31st  of  March,  1890 ;  but  in  this  account, 
although  a  value  was  placed  on  the  Hammersmith  premises,  no 
value  was  placed  on  the  leaseholds  at  St.  George  s-in-the-East. 

On  the  16th  of  June,  1890,  the  London  and  Blachivall  Bailivay 
Comjpany  served  the  partners  with  notice  to  treat  for  part  of 
the  St.  George' s-in-the-East  premises;  and  in  August,  1890,  the 
partners  served  the  railway  company  with  a  notice  requiring 
them  to  take  all  their  premises.  This  was  acceded  to  by  the 
railway  company ;  and  in  December,  1890,  the  partners  made  a 
claim  for  £28,000. 

Negotiations  then  took  place,  which  had  not  concluded  on  the 
10th  of  April,  1891. 

On  that  day  E.  A.  Johnson  died,  having  appointed  /.  H.  Hunter 
his  executor,  who  proved  the  will  on  the  6th  of  July,  1891. 

After  E.  A.  Johnson's  death  the  negotiations  with  the  railway 
company  resulted  in  their  purchasing  the  St.  George  s-in-the-East 
property  for  £19,000. 

No  account  or  balance-sheet  for  the  year  ending  the  31st  of 
March,  1891,  was  taken  in  E.  A.  Johnsons  lifetime ;  but  his 
Lordship  held  that  such  an  account  might  have  been  taken 
between  the  31st  of  March,  1891,  and  the  date  of  his  death. 

/.  H.  Hunter  commenced  an  action  against  the  surviving 
partners,  in  which  he  claimed  to  be  entitled  to  an  account  of  the 
partnership  dealings  to  the  31st  of  March,  1891 ;  and  to  have 
E.  A.  Johnsons  share  in  the  partnership  assets  ascertained, 
including  in  such  assets  the  £19,000  purchase-money. 
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ROMER,  J.      Neville,  Q.C.,  and  Dauney,  for  the  Plaintiff: — 

1892  r£^Q  Plaintiff  is  entitled  to  have  the  account  taken  down  to 

Hunter  the  31st  of  March,  1891,  the  end  of  the  partnership  year  expiring 
DowLiNG.  immediately  before  the  death  of  E.  A.  Johnson.  It  is  immaterial 
■  that  Johnson  died  before  the  account  was  actually  taken  or 
signed:  Pettyt  v.  Janeson  (1).  The  effect  of  ascertaining  the 
rights  of  the  parties  by  reference  only  to  the  last  signed  account 
would  be  that  the  Plaintiff  would  obtain  nothing  in  respect  of 
the  premises  taken  by  the  railway  company,  which  are  now  of 
considerable  value — a  result  which  would  be  most  unfair,  and 
which  was  not  in  the  c  ontemplation  of  the  partners.  [They  were 
stopped.] 

Chadivych  Healey,  Q.C.,  and  J.  M.  Stone,  for  the  Defendants : —  | 

The  Defendants  rely  on  the  words  of  the  deed  and  on  the  ' 
practice  followed  by  the  firm  in  taking  the  account.  At  the  date  i 
of  E.  A.  Johnsons  death  there  was  no  account  in  existence  except  ; 
the  one  for  the  year  ending  the  31st  of  March,  1890,  and  the  i 
Plaintiff,  under  the  express  terms  of  the  partnership  deed,  is  ' 
bound  by  that.    Pettyt  v.  Janeson  only  decides  that  the  Court  ' 
must  treat  that  as  done  which  ought  to  have  been  done;  hut  | 
here  the  Defendants  have  done  everything  that  was  required  of  ; 
them.   The  uniform  practice  of  a  firm  in  making  out  its  balance-  j 
sheet  must  be  regarded,  and  if  made  out  according  to  that 
practice,  it  binds  the  parties,  who  cannot  go  behind  it,  though 
profit  or  loss  has  been  made  which  is  not  shewn  therein :  Ex 
parte  Barber  (2).    That  case  is  more  like  the  present  one  than  ■ 
Pettyt  V.  Janeson.    A  course  of  partnership  usage  with  reference 
to  taking  the  accounts,  which  is  inconsistent  with  the  articles, 
binds  the  partners :  Coventry  v.  Barclay  (3).  Even  if  the  account  j 
could  have  been  taken  and  signed  between  the  31st  of  March,  I 
1891,  and  the  10th  of  April,  1891 — which  the  evidence  shews  t 
was  impossible — inasmuch  as  it  was  the  practice  of  the  firm  to  j 
defer  it,  the  last  previous  account  governs  the  rights  of  the 
partners. 

(1)  6  Madd.  146.  (2)  Law  Eep.  5  Ch.  687.  , 

(3)  3  D.  J.  «fe  S.  320. 
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1892.  Dec.  14,  17.    Komer,  J. :—  romee.  j. 

The  principal  clauses  in  the  partnership  deed  on  which  the 
questions  depend  are  those  numbered  15  and  23.  Hunteb 
Now,  as  to  clause  15,  it  is  important  to  consider,  in  the  first  Dowling. 
place,  what  is  its  meaning  and  effect.  I  think  it  provides  that,  " 
whenever  there  is  a  year  completed  of  the  partnership,  the 
accounts  shall  be  taken  for  that  year  and  signed.  The  partner- 
ship year,  as  indicated  by  the  clause  and  by  the  practice  of  the 
firm,  was  to  end  on  the  31st  of  March.  The  words  with  which 
the  clause  commences,  "  On  the  31st  of  March  in  each  year 
during  the  continuance  of  the  partnership,  or  as  near  thereto  as 
conveniently  may  be,"  I  think  merely  indicate,  what  would 
have  been  obviously  the  meaning  without  them,  that  the  account 
might  not  be  completed  on  the  31st  of  March — the  absolute 
taking  of  it — but  might  in  practice  be  taken  and  completed 
shortly  afterwards.  But  I  think  the  clause  is  clear  that  the 
account  was  to  be  taken  as  up  to  the  end  of  each  completed  year, 
as  is  evident,  I  think,  by  the  whole  tenor  of  the  clause,  and  par- 
ticularly by  the  words  "  during  the  then  preceding  year."  If  a 
year  of  partnership  was  completed,  then  I  think  the  parties  were 
bound  and  entitled  to  have  the  account  for  that  year  taken,  and 
not  the  less  because  afterwards  one  or  more  of  the  parties  might 
die.  The  clause  also  provides  that  the  account,  when  taken,  is 
to  be  signed.  Of  course,  that  means  if  it  can  be  signed.  The 
fact  that  when  taken  it  might  not  be  capable  of  being  signed  by 
reason  of  the  death,  or  physical  inability  to  sign,  of  one  partner, 
would  not  prevent  the  necessity  of  the  account  being  taken  as 
between  the  persons  interested. 

This  being  the  meaning  of  clause  15, 1  now  turn  to  clause  23. 
I  ask  myself,  what  is  the  meaning  of  the  words  in  clause  23, 
with  reference  to  the  annual  balance-sheet,  "which  shall  have 
been  signed  previously  to  the  date  of  such  retirement  or 
death "  ?  I  think  those  words  are  descriptive.  They  are,  I 
think,  used  by  reference  to  clause  15,  which  provided  that  the 
accounts  of  each  completed  year  should  be  taken  and  signed, 
and,  as  I  have  pointed  out,  by  that  clause  the  parties  were 
bound  to  take  and  sign  the  account  for  that  year  if  it  was  com- 
pleted.   I  think  that  clause  23  referred  to  the  annual  balance- 
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KOMER,  J.  sheet  as  signed,  because  clause  15  had  provided  for  that  being 
1892  done,  and  that  clause  23  contemplated  what  was  to  be  done  as 
HrNTER  having  been  done.  I  think  this  is  borne  out  by  the  subsequent 
words  in  clause  23,  which  refer  to  the  "  last  annual  account "  as 
being  synonymous  with  the  "annual  balance-sheet  which  shall 
have  been  signed,  previously  to  the  date  of  such  retirement 
or  death."  The  authorities  in  fact  shew  that  in  clauses  like 
clause  23  the  absolute  signing  is  not  essential,  nor  is  indeed  the 
absolute  taking  of  the  account  essential,  if  the  account,  according 
to  the  articles,  ought  to  have  been  taken  and  signed.  Indeed, 
the  Defendants'  counsel  did  not  dispute  this  proposition  generally, 
but  based  their  case  on  what  appears  to  me  a  somewhat  startling 
proposition,  namely,  that  in  cases  of  this  kind,  if  the  partner 
dies  so  soon  after  the  account  day  that  the  account  up  to  that 
time  could  not  with  reasonable  speed  be  taken  in  the  meantime, 
then  the  account  which  governs  the  relation  of  the  parties  is  the 
immediately  preceding  account.  No  authority  was  cited  in 
support  of  this.  I  think  it  would  operate  unfairly  and  lead  to 
manifest  inconveniences,  not  the  least  of  which  would  be  the 
necessity  of  inquiry  in  each  case,  whether  the  account  could  or 
could  not  be  reasonably  made  up  in  so  many  days.  Nor  do  I 
think  that  this  is  the  true  meaning  of  clauses  of  the  kind.  I 
think  they  really  mean — in  the  absence  of  something  special 
to  the  contrary,  which  does  not  exist  in  the  present  case — that 
when  a  partner  dies  after  an  account  day,  then  the  account 
taken  or  to  be  taken  as  of  that  day  is  the  one  that  governs 
the  rights  of  the  parties.  I  do  not  think  that  the  partner 
dying  must  have  been  living  when  the  account  was  in  fact 
completed,  or  that  his  representatives  are  bound  to  shew  that 
it  might  have  been  completed  before  he  died.  It  is  to  be 
borne  in  mind  that  there  is  no  difficulty  in  taking  the  account 
as  to  the  past,  though  one  partner  may  have  died  since  that  day 
and  before  the  account  is  actually  completed.  I  may  add  that 
in  the  present  case,  if  the  fact  be  really  material — and  in  my 
view  it  is  not — I  do  not  come  to  the  conclusion,  notwithstanding 
Mr.  Bowling's  evidence,  that  the  account  could  not  have  been 
taken  and  signed  between  the  31st  of  March  and  the  date  of 
Mr.  Johnson^ s  death,  though  I  agree  that  in  the  ordinary  course 
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the  parties  probably  would  have  taken  some  time  longer.  Coming,  ROMER,  J. 
therefore,  to  the  conclusion  at  which  I  arrive,  that  the  account  1892 
to  be  taken  as  to  the  31st  of  March,  1891,  is  that  which  governs  hunter 
the  rights  of  the  parties,  it  is  clear  that,  under  the  circumstances,    dq  J^ing 

I  must  make  a  declaration  that  an  account  ought  to  be  taken,   

as  provided  for  by  clause  15  of  the  articles,  up  to  the  31st  of 
March,  1891. 

With  regard  to  the  special  point  in  dispute,  it  is  clear  that 
on  the  31st  of  March,  1891,  the  leaseholds  in  question  were,  at 
any  rate,  to  some  extent  valuable,  and  they  ought,  therefore,  to 
be  valued  as  an  assets  and  not  the  less  because  in  the  accounts 
of  the  31st  of  March,  1890,  when  the  leaseholds  were  not,  or  at 
any  rate,  were  not  considered,  valuable,  they  were  not  valued. 
There  is  no  practice  of  the  partnership  that  leaseholds  should 
not  be  valued ;  on  the  contrary,  some  leaseholds  of  the  firm  were 
valued  in  the  other  accounts.  This  particular  lease  was  only 
granted  on  the  24th  of  June,  1889,  and  the  fact  that  it  was  not 
valued  on  one  occasion  cannot  establish  a  principle  that  under 
no  change  of  circumstances  was  it  to  be  valued  if  it  became 
valuable.  I  shall  make  a  further  declaration,  that  in  taking  the 
accounts  the  leaseholds  in  question  ought  to  be  valued  as  of 
their  value  on  the  31st  of  March,  1891.  As  to  what  value  will 
be  put  on  this  leasehold  in  question,  I  say  nothing.  I  do  not 
wish  to  prejudice  the  arbitrators  in  any  way. 

Solicitors  for  Plaintiff:  Hunter  <&  JDavies. 
Solicitors  for  Defendants :  Stones,  Morris,  <&  Stone, 

F.  E. 
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VAUGHAN  In  re  KEAL  ESTATES  COMPANY. 

WILLIAMS, 

J-  [00142  of  1892.] 

1892 

Company — Winding-up — Transfer  of  Liquidation — Transfer  from  High  Court 
Nov.  Id;  to  Court  without  Banlcruptcy  Jurisdiction  —  City  of  London  Court— 

^'  Transfer  to  High  Court  of  Liquidation  of  Building  Society — Companies 

(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  ss.  1  sub-s.  5,  Z— Building 
Societies  Act,  1874  (37  &  38  Vict.  c.  42),  ss.  4,  32  {Eevised  Ed.  Statutes, 
vol.  xviL,  pp.  209,  215] — Order  of  Lord  Chancellor  of  the  29th  of  November , 
1890— County  Court  Eules,  1892,  r.  146. 

There  is  no  power  to  transfer  the  winding-up  of  a  company  to  a  Court 
which  has  been  excluded  by  the  Lord  Chancellor  from  having  jurisdiction, 
under  the  Companies  {Winding-up)  Act,  1890,  to  wind  up  such  com- 
pany :— 

Semhle,  that,  notwithstanding  rule  146  of  the  County  Court  Eules,  1892, 
there  is  no  power  to  transfer  from  the  City  of  London  Court,  or  any  County 
Court,  to  the  High  Court,  the  winding-up  of  a  society  registered  under  the 
Building  Societies  Act,  1874. 

Jn  re  London  and  Suburban  Bank  (1)  approved. 

On  the  4th  of  October,  1892,  an  order  was  made  by  ]\Ir.  Com- 
missioner  Kerr,  in  the  City  of  London  Court,  for  the  winding-up 
by  that  Court  of  the  Liberator  Permanent  Benefit  Building 
Society,  which  was  a  society  registered  under  the  Building 
Societies  Act,  1874  (37  &  38  Yict.  c.  42). 

Under  the  County  Court  Eules  of  1892,  rule  146,  and  the  Order 
of  the  Board  of  Trade  of  the  16th  of  September,  1892,  Mr.  0.  J". 
Steivart  was  the  Official  Keceiver  and  provisional  liquidator  of 
the  Liberator  Society. 

On  the  9th  of  November,  1892,  an  Order  was  made  in  the 
High  Court  of  Justice,  by  Mv.  Justice  Vaughan  Williams,  to  wind 
up  the  Beal  Estates  Company,  Limited,  and  thereupon  ]\Ir.  C.  J. 
Steivart  was  Official  Eeceiver  and  provisional  liquidator  of  this 
company,  under  the  order  of  the  Board  of  Trade  of  the  1st  of 
January,  1891. 

The  affairs  of  the  society  and  the  company  were  intimately 
connected  with  each  other,  and  on  the  14th  of  November,  1892, 
Wx,  ,  Stewart,  as  Official  Eeceiver  and  provisional  liquidator  of 
(1)  [1892]  1  Ch.  604. 
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the  Beal  Estates  Company,  by  the  direction  of  Mr.  Commissioner 
Kerr,  applied  by  ex  parte  summons  that  the  winding-up  proceed- 
ings, in  the  matter  of  the  Beal  Estates  Company,  might  be  trans- 
ferred to  the  City  of  London  Court. 

This  summons  was  adjourned  into  Court,  and  was  heard  before 
Mr.  Justice  Vaughan  Williams  on  the  19th  of  Kovember,  1892. 

Theobald,  in  support  of  the  summons : — 

Great  inconvenience  is  caused  by  the  two  liquidations  being 
in  different  Courts.  The  Beal  Estates  Company  was  really  an 
alias  of  the  Liberator  Society,  and  is  indebted  to  it  in  a  large 
amount. 

The  power  to  transfer  is  given  by  sect.  3  of  the  Companies 
(Winding-up)  Act,  1890. 

BucTdey,  Q.C.,  and  Wliinney,  for  mortgagees  of  the  Beal  Estates 
Company  : — 

Counsel  for  the  mortgagees  can  scarcely  oppose  the  application 
for  transfer ;  but  the  Court  may  allow  them  to  state  some  objec- 
tions which  exist  in  respect  of  the  proposed  transfer. 

Under  rule  8  of  1890,  the  Judge  may,  "for  good  cause 
shewn,"  order  the  winding-up  proceedings  to  be  transferred  from 
the  High  Court  to  another  Court.  This  shews  that  the  order  will 
not  be  made  as  a  matter  of  course.  It  was  not  without  reason 
that  sect.  1,  sub-s.  2,  of  the  Act  of  1890  provided  that  where  the 
amount  of  capital  paid  up,  or  credited  as  paid  up,  exceeded 
£10,000,  the  petition  to  wind  up  the  company  should  be  pre- 
sented to  the  High  Court.  Here  the  figures  are  very  large,  and, 
no  doubt,  the  affairs  of  both  companies  are  so  mixed  up  that  it 
would  be  advisable  to  bring  both  liquidations  before  the  same 
tribunal.  But  this  should  be  effected,  not  by  sending  this  liqui- 
dation to  the  City  of  London  Court,  but  by  bringing  the  liquida- 
tion of  the  Liberator  Society  to  this  Court. 

By  rule  146  of  the  County  Court  Eules,  1892,  the  provisions 
of  the  Companies  Acts,  1862  to  1890,  and  the  rules  made  there- 
under, so  far  as  they  relate  to  winding  up,  shall  apply  to  the 
winding  up  of  societies  registered  under  the  Building  Societies 
Act,  1874,  and  the  Industrial  and  Provident  Societies  Act,  1876 ; 
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VAUGHAN  and  the  winding  up  oi'  any  such  societies  shall  be  conducted  in 
WILLIAMS,      j-espects  as  if  such  societies  were  companies  registered  under 
1892       any  of  the  said  Com])anies  Acts. 

^J^^  This  rule  seems  to  extend  the  provisions  of  the  Act  of  1890, 
Real      with  reference  to  transferring  liquidations,  to  the  case  of  a  regis- 

ESTATES  T  T      -t  T 

Company,    tered  building  society. 

1892.  Dec.  3.    Yaughan  Williams,  J. : — 

This  is  a  summons  in  the  matter  of  the  Pieal  Estates  Com- 
pany,  and  it  asks  that  all  further  proceedings  in  the  liquidation 
of  that  company  may  be  transferred  to  the  City  of  London 
Court. 

I  should  be  extremely  anxious,  if  I  had  the  power,  to  make  the 
order  asked  for  by  the  summons,  because  I  am  informed  that  the 
company  is  very  intimately  connected  with  the  Liberator  Society, 
which  is  being  wound  up  in  the  City  of  London  Court,  and  it 
seems  quite  plain  that  the  desirable  thing  to  do  would  be  to 
have  the  winding-up  of  this  company  conducted  by  the  same 
authority  that  is  winding  up  the  Liberator  Society,  which  is  the 
principal  matter,  this  company  being  merely  subsidiary  to  the 
Liberator  Society. 

I  have,  however,  arrived  at  the  conclusion  that  I  have  no 
power  to  make  the  transfer  which  I  am  asked  to  make. 

The  power  to  transfer  winding-up  proceedings  is  given  by 
sect.  3  of  the  Companies  {Winding-up)  Act,  1890.  That  section 
says  that,  "  the  winding-up  of  a  company,  or  any  proceedings 
therein  may  at  any  time  and  at  any  stage,  and  either  with  or 
without  application  from  any  of  the  parties  thereto,  be  trans- 
ferred from  one  Court  to  another  Court,  or  may  be  retained  in 
the  Court  in  which  the  proceedings  were  commenced,  although 
it  may  not  be  the  Court  in  which  the  proceedings  ought  to  have 
been  commenced."  Now,  in  my  judgment,  the  words  "  another 
Court,"  in  that  section  must  necessarily  mean  a  Court  having 
jurisdiction  under  the  Act  to  wind  up,  and,  in  my  judgment,  I 
have  no  power  to  transfer  the  winding-up  of  any  company  to  the 
City  of  London  Court  unless  that  Court  has  jurisdiction  to 
wind  up  the  company.  If  I  did  so,  the  City  of  London  Court 
would  have  no  jurisdiction  to  continue  the  winding-up,  and 
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when  the  matter  was  transferred  there,  the  transfer  would  be  VAUGHAN 

WILLIAMS, 

futile.  J. 

That  the  City  of  London  Court  would  have  no  jurisdiction  to  1392 
wind  up  this  company  seems  plain,  the  matter  being  governed  ^^^^ 

by  the  provisions  to  which  I  will  presently  refer.  Reial 

Estates 

Sect.  1,  sub-sect.  5,  of  the  Act  of  1890  enacts  as  follows :  "The  Compajcy. 
Lord  Chancellor  may  by  order  exclude  a  County  Court  from  " 
having  jurisdiction  under  this  Act,  and  for  the  purposes  of  such 
jurisdiction  may  attach  its  district,  or  any  part  thereof,  to  the 
High  Court  or  to  any  other  County  Court,  and  may  revoke  or 
vary  any  such  order.  In  exercising  his  powers  under  this  section 
the  Lord  Chancellor  shall  provide  that  a  County  Court  shall  not 
have  jurisdiction  under  this  Act  unless  it  has  for  the  time  being 
jurisdiction  in  bankruptcy."  An  order  was  made  by  the  Lord 
Chancellor  under  sect.  1,  sub-sect.  5,  of  the  Act  of  1890,  on  the 
29th  of  November,  1890,  and  that  order  says  that :  "  A  County 
Court  which  at  the  time  of  the  coming  into  operation  of  the 
Companies  (Winding-up)  Act,  1890,  is  excluded  from  having  juris- 
diction in  bankruptcy  shall  be  excluded  from  having  jurisdiction 
under  the  Companies  (  Winding-up)  Act,  1890,  until  further  order, 
and  the  district  of  any  such  County  Court  shall  for  the  purposes 
of  jurisdiction  under  the  Companies  ( Winding-up)  Act,  1890,  be 
attached  until  further  order  to  the  Court  to  which  that  district  is 
attached  at  the  time  of  the  coming  into  operation  of  this  Act  for 
the  purposes  of  jurisdiction  in  bankruptcy."  That  being  so,  the 
question  then  comes  to  be,  whether  or  not  the  City  of  London 
Court  had,  at  the  time  of  the  coming  into  operation  of  the  Act 
of  1890,  jurisdiction  in  bankruptcy. 

Sect.  96  of  the  Bankruptcy  Act,  1883,  provides  that  "The 
London  bankruptcy  district  shall,  for  the  purposes  of  this  Act, 
comprise  the  City  of  London  and  the  liberties  thereof,  and  all 
such  parts  of  the  metropolis  and  other  places  as  are  situated 
within  the  district  of  any  County  Court  described  as  a  metropo- 
litan County  Court  in  the  list  contained  in  the  third  schedule." 
It  is  quite  true  that  the  City  of  London  Court  is  not  included  in 
that  third  schedule ;  but  the  district  over  which  it  has  jurisdiction 
is  part  of  the  district  referred  to  in  sect.  96  of  the  Banhruptcy 
Act,  1883.    Under  these  circumstances,  it  seems  to  me  that, 
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VAUGHAN  there  being  in  the  City  of  London  Court  no  jurisdiction  to  wind 
WILLIAMS,      ^j^.^  company,  I  have  no  power  to  transfer  these  winding-up 
1892       proceedings  to  that  Court. 

^J^g  Although  the  question  is  not  raised  on  this  summons,  it  has 
^Real  been  suggested  that  the  inconvenience  of  having  the  two  liqui- 
CoMPANY.  dations  pending  in  different  Courts  might  be  got  over  by  trans- 
ferring  the  proceedings  which  are  pending  in  the  City  of  London 
Court,  for  the  winding  up  of  the  building  society,  to  this  Court. 
But,  in  my  opinion,  there  is  no  power  to  make  such  a  transfer. 
That  seems  to  be  the  effect  of  the  decision  of  Mr.  Justice  North 
in  In  re  London  and  Suburban  Bank  (1).  The  head-note  of  that 
case  is,  so  far  as  material,  as  follows :  "  A  society  registered 
under  the  Industrial  and  Provident  Societies  Act,  1876,  is  not 
within  the  Companies  (Winding-up)  Act,  1890,  and  cannot  be 
wound  up  under  that  Act.  Such  a  society  can  only  be  wound  up 
by  the  proper  County  Court."  The  County  Court  is  also  the 
Court  having  jurisdiction  to  wind  up  building  societies  regis- 
tered under  the  Building  Societies  Act,  1874.  (See  37  &  38  Yict. 
e.  42,  ss.  4,  32). 

Under  these  circumstances,  I  am  afraid  I  cannot  take  any  step 
to  bring  these  two  liquidations  together  in  a  way  in  which,  in  my 
judgment,  it  would  be  for  the  benefit  of  every  one  concerned 
that  they  should  be  brought  together.  I  must,  therefore,  dismiss 
the  summons. 

Solicitors  for  Applicant :  Thome  &  Welsford. 
Solicitors  for  Lands  Allotment  Company :  Laivrance,  Waldron,  & 
Webster, 

(1)  [1892]  1  Ch.  604:. 

F.  E. 
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In  re  NEW  ZEALAND  TRUST  AND  LOAN  COMPANY.  O.A. 

1892 

Practice — JSleiu  Trustees^  Appointment  of — Limited  Company — Shares  not  fully 

paid  up — Vesting  Order,  Form  of — "  Stock — Into  the  names'*^  of  New      Nov.  12. 
Trustees — Any  purchaser  or  purchasers''^ — Trustee  Act,  1850  (13  &  14  ~ 
Vict.  c.  60),  ss.  2,  31,  35  [Bevised  Ed.  Statutes,  vol  x.,pp.  982,  990]— 
Tru^stee  Extension  Act,  1852  (15  &  16  Vict.  c.  55),  s.  6  \_Bev%sed  Ed. 
Statutes,  vol.  xi.,p.  327]. 

A  vesting  order  as  to  stock  or  shares  under  sect.  35  of  the  Trustee  Act, 
1850,  upon  the  appointment  of  new  trustees  by  the  Court,  should  vest  in 
the  trustees  simply  *'  the  right  to  call  for  a  transfer  of,  and  to  transfer  " 
the  stock  or  shares,  "  and  to  receive  the  dividends  or  income  thereof."  The 
order  should  not  go  on  to  direct  the  trustees  to  transfer  "  into  their  names  "  : 
and,  although  the  language  of  sect.  31  is  sufficient  to  authorize  the  inser- 
tion of  the  words  "  to  any  purchaser  or  purchasers,"  as  in  In  re  Peacoch  (1), 
they  should  not  be  inserted  except  under  special  circumstances. 

In  re  Peacock  considered. 

"  Stock  "  in  the  Trustee  Act,  1850,  and  the  Trustee  Extension  Act, 
1852,  includes  shares  in  a  limited  company,  whether  fully  paid  up  or  not. 

iApPEAL  from  Mr.  Justice  Chitty. 

The  New  Zealand  Trust  and  Loan  Compani/,  Limited,  was  in- 
corporated in  December,  1862,  under  the  Companies  Act,  1862, 
with  a  capital  of  £500,000  in  20,000  shares  of  £25  each. 
Clause  16  of  the  articles  of  association  was  as  follows :  "  The 
company  may  decline  to  register  any  transfer  of  shares  made  by 
I  member  who  is  indebted  to  them,  and  may,  without  assigning 
^ny  reason  therefor,  decline  to  register  any  transfer  of  shares  not 
)eing  fully  paid  up." 

Elizabeth  AIcocJc,  widow,  was,  at  the  date  of  her  death,  the 
egistered  holder  of  491  shares  of  £25  each  in  the  company,  upon 
ach  of  which  £5  only  had  been  paid  up.  Mrs.  AlcocJc  died  on 
he  28th  of  December,  1890,  having  by  her  will,  dated  in  1886, 
ppointed  her  sons  Arthur  Alcoeh,  John  Forster  AlcocJc,  and  another 
•arson,  her  trustees  and  executors,  to  whom,  after  a  specific 
equest,  she  devised  all  her  real  and  personal  estate  in  trust  for 
lie  and  conversion.  Her  will  was  proved  in  February,  1891,  by 
er  said  two  sons  alone. 

In  July,  1891,  a  deed  of  transfer  was  executed  vesting  the 

(1)  14  Ch.  D.  212. 
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491  shares  in  the  sole  name  of  Arthur  Alcock^  who  was  thereupon 
registered  as  the  holder  of  the  shares,  a  fresh  certificate  of  the 
whole  of  the  shares  being  granted  to  him  alone. 

In  November,  1891,  Arthur  Alcock  absconded,  whereupon  the 
company  were  served  with  a  distringas  by  John  Forster  AlcocJcy  j 
stopping  the  receipt  of  the  dividends  on  the  shares  as  well  as 
any  dealings  with  the  shares  themselves. 

In  January,  1892,  a  receiving  order  in  bankruptcy  was  made 
against  Arthur  Alcock. 

By  an  order  made  in  Chambers  by  Mr.  Justice  Chitty  on  the 
8th  of  March,  1892,  in  an  action,  commenced  by  originating  i  j 
summons,  by  the  beneficiaries  under  the  will  against  | 
Alcock  and  John  Forster  Alcock^  Charles  Alcock  was  appointed  a 
trustee  of  the  will  in  substitution  for  Arthur  Alcock,  jointly  withj 
John  Forster  Alcock.  The  order  then  proceeded  as  follows  :  "  And 
it  appearing  by  the  affidavit  of  the  said  John  Forster  Alcock 
filed,  &c.,  that  the  testatrix  was  at  the  time  of  her  death  bene- 
ficially entitled  to  the  stocks  and  shares  mentioned  in  the 
schedule  to  this  order,  which  are  now  standing  in  the  names 
the  said  John  Forster  Alcock  and  Arthur  Alcock,  except  the  491 1 
shares  in  the  New  Zealand  Trust  and  Loan  Comjoany,  which  are^ 
standing  in  the  name  of  the  said  Arthur  Alcock  alone,  but  asHp 
trustee  for  the  estate  of  the  said  Elizaleth  Alcock  :  It  is  ordered; 
that  the  right  to  call  for  a  transfer  of  and  to  transfer  the  saidi 
sums  of  stock  and  shares  specified  in  the  schedule  hereto  to  any! 
purchaser  or  purchasers,  and  to  receive  the  dividends  accruedj 
and  to  accrue  thereon,  do  vest  in  the  said  John  Forster  Alcoch 
and  Charles  Alcock  as  such  trustees  of  the  will  of  the  said  Eliza- 
heth  Alcock  as  aforesaid,  the  said  Johi  Forster  Alcock  and  Charh 
Alcock  by  their  solicitors  undertaking  to  hold  the  proceeds  oij 
the  sale  thereof  (if  any)  upon  the  trusts  of  the  said  will :  And  i 
it  is  ordered  that  the  right  to  sue  for  and  recover  any  chose 
action  subject  to  the  trusts  of  the  said  will,  or  any  interest  iri 
respect  thereof,  including  any  dividends  or  interest  on  the  saicj 
stocks  and  shares,  and  also  the  moneys  in  the  hands  of  th( 
Union  Bank  of  London  in  the  joint  names  of  the  said  John  ForstetX 
Alcock  and  Arthur  Alcock,  do  vest  in  the  said  John  Forster  Akocn 
and  Charles  Alcock  as  such  trustees  as  aforesaid." 


4 


I 


ICh. 


CHANOEEY  DIVISION. 


405 


The  schedule  comprised,  amongst  other  securities,  the  491 
shares  in  the  New  Zealand  Company. 

A  copy  of  the  order  was  thereupon  sent  by  John  Forsfer  Alcock 
and  Charles  Alcoeh,  the  trustees,  to  the  secretary  of  the  com- 
pany. 

In  making  the  order  Mr.  Justice  Chitty  said  he  felt  himself 
hound  to  follow  the  form  indicated  in  In  re  Peacock  (1). 

In  May,  1892,  John  Forster  Alcock  and  Charles  Alcock  sold  and 
transferred  one  of  the  shares  for  value  to  Samuel  Bohert  Earle, 
and  sent  the  deed  of  transfer  to  the  company  for  registration ; 
but  the  company  refused  to  register  it,  or  in  any  way  to  recog- 
nise the  vesting  order  of  the  8th  of  March,  1892,  on  the  ground 
that  the  transferors  were  not  the  registered  holders  of  any  of  the 
491  shares,  all  being  still  standing  in  the  name  of  Arthur  Alcock, 
and  that  they,  the  company,  were  entitled  to  a  vesting  order  in 
a  form  shewing  clearly  who  was  to  be  registered. 

The  trustees  and  Earle  then  served  the  company  with  a  notice 
of  motion  under  sect.  35  of  the  Companies  Act,  1862,  to  rectify  the 
register  of  members  of  the  company  by  removing  the  name  of 
Arthur  Alcock  as  the  holder  of  the  one  share  sold,  and  inserting 
therein  the  name  of  Earle.  On  the  1st  of  July,  1892,  Mr.  Justice 
Chitty  made  an  order  for  rectification  accordingly. 
The  company  appealed  from  that  order. 

(1)  14  Ch.  D.  212.    The  material     the  right  to  call  for  a  transfer  of  and 


part  of  the  order  in  In  re  Peacock — 
which  was  intituled  in  Lunacy  and  in 
the  Chancery  Division — was  as  fol- 
lows :  After  appointing  John  BusTiby 
Ilamjpson,  the  proposed  new  trustee, 
to  he  trustee  of  the  will  in  substitution 
for  Nancy  Peacock,  the  lunatic  trustee, 
jointly  with  Eugenie  Peacock  and 
A  nne  Peacock,  the  other  existing  trus- 
tees, the  order  proceeded:  "And  it 
being  stated  to  be  the  intention  of  the 
aid  Eugenie  Peacock  and  Anne  Pea- 
ock,  and  of  the  said  John  Bushhy 
'lampson,  to  sell  the  property  secured 
*y  investments  not  authorized  by  the 
aid  will,  and  they  are  now  under- 
aking  before  us  to  sell  such  last- 
aentioned  property,  we  do  order  that 


to  transfer  into  their  own  names,  or 
otherwise  to  a  purchaser  or  purchasers, 
the  following  stocks  and  shares,  and  to 
execute  all  such  deeds  and  instruments 
as  may  be  necessary  for  the  purpose, 
do  vest  in  the  said  Eugenie  Peacock 
and  An7ie  Peacock  and  Joh7i  Bushhy 
Hampson,  that  is  to  say" — then  fol- 
lowed the  stocks  and  shares — "And 
we  do  order  that  the  right  to  receive 
the  dividends  due  (if  any)  and  to 
accrue  due  on  all  or  any  or  either  of 
the  before-mentioned  stocks  and  shares 
do  vest  in  the  said  E.  Peacock  and  A. 
Peacock  and  J.  B.  Hampson,^^  Then 
followed  vesting  orders  as  to  the  lands, 
chattels,  and  mortgage  debts  subject 
to  the  trusts  of  the  will. 


0.  A. 

1892 

In  re 

New 
Zealand 
Tkust  and 

Loan 
Company. 


406  CHANCEKY  DIVISION.  [1898] 

C.  A.         The  appeal  was  heard  on  the  12th  of  November,  1892. 


1892 


Latham,  Q.C.,  and  Howard  Wright,  for  the  company,  Appel- 


TKcifl^i)      "^^^^  vesting  order  is  wrong  in  form.    The  form  required  by 
Toan'"''  sect.  35  of  the  Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  which  i» 

  *   the  section  applicable  to  this  case,  is  one  vesting  "  the  right 

to  call  for  a  transfer  "  simply,  not  "  the  right  to  transfer."  The 
practical  and  most  convenient  course  is  for  the  trustees  to  have 
power  to  transfer  to  themselves  and  to  no  one  else.  When  "  the 
right  to  call  for  a  transfer  "  is  vested  in  the  trustees  under 
sect.  35,  then,  under  sect.  6  of  the  Trustee  Extension  Act,  1852 
(15  &  16  Yict.  c.  55),  "  the  right  to  transfer  "  vests  accordingly, 
that  is,  the  right  to  transfer  to  themselves.  "  Stock  "  in  both 
sections  includes  "  shares  "  :  In  re  Angelo  (1). 

[LiNDLEY,  L.J. : — The  common  form  given  in  Seton  on 
Decrees  (2)  is  that  "  the  right  to  call  for  a  transfer  of  and  to 
transfer  "  shall  vest — the  same  as  we  have  here.] 

But  the  form  goes  on  to  direct  that  the  transfer  shall  be  "  into 
their  own  names ;  "  that  is  the  universal  practice  ;  whereas  here 
the  order  does  not  say  that  the  transfer  shall  be  made  "  into  the 
names  "  of  the  new  trustees.    This  is  an  important  matter  for  a 


I 


names  oi  tne  new  trustees.  Jinis  is  an  important  matter  lor  a  u, 
company,  for  under  an  order  in  the  present  form  a  bankrupt  Wt^ 


shareholder,  against  whom  calls  could  not  be  enforced,  might  be 
placed  upon  the  register,  and  might  remain  there,  although  the 
dividends  might  be  received  by  some  one  else,  such  as  his  trustee 
in  bankruptcy.  These  shares  not  being  fully  paid  up,  the  order 
ought  not  to  have  been  made  in  this  form  in  the  absence  of  the 
company ;  having  been  made  in  their  absence,  the  company 
ought  not  to  be  affected  by  it.  The  learned  Judge  below,  in 
putting  in  the  words  "to  any  purchaser  or  purchasers,"  con- 
sidered himself  bound  by  In  re  PeacocJc  (3)  ;  but  the  form  there 
given  has  never  been  generally  accepted  as  a  precedent,  and  the 
forms  in  Seton  are  different. 

[BoWEN,  L.J. : — Where  is  the  authority  for  putting  in  "  to 
any  purchaser  or  purchasers  "  ?  ] 

(1)  5  De  G.  &  Sm.  278.  (2)  4th  Ed.  p.  542,  et  seq. 

(3)  14  Ch.  D.  212. 
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Apparently  under  the  words  or  otherwise  "  in  sect.  6  of  the 
Act  of  1852.  The  practical  difficulty  arising  from  the  insertion 
of  the  words  "  to  any  purchaser  or  purchasers  "  is  that  they 
throw  upon  the  company  the  duty  of  ascertaining  who  is  or  are 
the  "  purchaser  or  purchasers  " ;  and  the  company  ought  not  to 
be  put  upon  that  inquiry.  The  order  ought  to  say  nothing 
about  a  transfer  :  it  ought  only  to  vest  in  the  trustees  the  right 
"  to  call  for  a  transfer,"  that  is,  to  themselves,  leaving  the  Act 
of  Parliament  to  give  the  right  to  transfer  to  other  persons. 
The  common  practice  is  to  insert  a  direction  to  the  trustees  to 
transfer  "  into  their  own  names,"  and  nothing  more :  Seton  on 
Decrees  (1). 

[LiNDLEY,  L.J. : — I  certainly  doubt  whether  the  insertion  of 
J  the  words  "  to  any  purchaser  or  purchasers "  was  regular.  It 
I  does  not  appear  to  me  that  in  In  re  Peacock  (2)  the  question 

whether  those  words  should  be  inserted  was  really  discussed; 
jthey  seem  to  have  been  put  in  at  Mr.  Ingle  Joyce's  suggestion, 

in  order  to  get  over  a  difficulty.] 

The  order  in  that  case  was  made,  not  under  sect.  35  of  the 
'(Act  of  1850,  but  in  Lunacy  and  in  Chancery  under  sects.  15 
and  26. 

[LiNDLEY,  L.J.  (after  conferring  with  Mr.  Jackson,  the  Kegis- 
trar  of  the  day)  : — Mr.  Jackson  informs  us  that  Tripp's  forms  are 
s  often  followed  by  the  Kegistrars  as  Seton's.  I  observe  that  the 
brm  of  vesting  order  given  in  Tripp  (3)  directs  simply  that 
•  the  right  to  call  for  a  transfer  of,  and  to  transfer  "  the  stock, 

and  to  receive  the  dividends  or  income  thereof,  do  vest  in  "  the 
new  trustees,  and  does  not  go  on  to  direct  the  trustees  to  transfer 
[•  into  their  names,"  as  the  form  in  Seton  does.  I  think  Tripp's 
torm  the  neater  of  the  two,  and  that  it  is  better  that  the  order 
hould  not  go  on  to  direct  the  trustees  to  transfer  "  into  their 
lames."] 

Again,  even  if  the  present  order  vested  merely  "  the  right  to 
all  for  a  transfer,"  it  ought  not  to  have  gone  on  to  vest  the 
ight  to  receive  the  dividends  also,  for  sect.  35  says  the  Court 
nay  make  an  order  vesting  the  right  to  call  for  a  transfer  "  or  " 

(1)  4tli  Ed.  p.  509.  (2)  14  Ch.  D.  212.  (3)  Pages  222-3. 
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C.  A.      — not  "  and  " — the  right  to  receive  the  dividends.   The  insertion 
1892       in  the  order  of  an  undertaking  by  the  trustees  to  find  a  trans- 
"jn^e      feree  who  would  be  acceptable  to  the  directors  of  the  company 
Zealand  ^  direction  to  transfer  to  him  would  cover  our  objection  to  a 

TuusT  AND  great  extent ;  but  as  we  were  no  parties  to  the  order,  we  do  not 
Company,  see  how  we  could  enforce  such  an  undertaking,  and,  therefore,  we 
should  prefer  a  direction  to  transfer  "  into  the  names  "  of  the 
trustees.  Where  it  is  desired  to  transfer  to  persons  other  than 
those  in  whom  the  right  to  call  for  a  transfer  is  vested,  the  rule 
is  to  insert  the  names  of  the  transferees  in  the  order :  King  of 
Hanover  v.  Bank  of  England  (1).  The  practice  of  naming  the 
transferees  has  grown  up  under  sect.  31  of  the  Act  of  1850,  which 
gives  the  Court  power  to  direct  the  manner  in  which  the  vested 
right  to  call  for  a  transfer  shall  be  exercised ;  the  object  of  the 
practice  being  to  protect  corporations.  The  practice  of  the 
Bank  of  England  is  to  have  a  direction  for  a  transfer  "  into  the 
names  "  of  the  trustees  :  In  re  Glanville's  Trusts  (2). 

Farivell,  Q.C.,  and  G.  Henderson,  for  the  Kespondents,  the 
trustees  and  Earle : — 

[LiNDLEY,  L.J. : — Do  you  object  to  the  omission  of  the  words 
"  to  any  purchaser  or  purchasers  "  ?  ] 

The  words  were  put  in  for  the  protection  of  the  cestuis  que 
trust.  Their  omission  would  not  concern  us,  the  Kespondents  ; 
but  it  would  be  dangerous  to  alter  the  practice  adopted  in  In  re 
Peacock,  where  the  words  were  put  in  advisedly.  But  we  submit 
that  the  words  cannot  be  ordered  to  be  struck  out  on  this  appeal; 
for  this  is  not  an  appeal  from  the  vesting  order  itself,  but  an 
appeal  under  sect.  35  of  the  Companies  Act,  1862 ;  and,  further, 
your  Lordships  have  not  now  before  you  the  parties  in  whose 
presence  the  order  was  made,  namely,  the  cestuis  que  trust  as  well 
as  the  trustees.  Upon  the  general  question,  it  is  most  important 
that  trustees  and  executors  should  not  be  obliged  to  go  on  to 
the  register  of  shareholders  of  a  company  in  respect  of  shares 
held  by  their  testator,  if  they  find  that  the  shares  entail  a  heavy 
liability. 

(1)  Law  Eep.  8  Eq.  350.  (2)  W.  N.  (1878)  21. 
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This  order  is  entirely  in  accordance  with  sect.  31  of  the  Act  of 
1850,  and  sect.  6  of  the  Act  of  1852.  Sect.  31  says  that  the 
Court  may  "  give  directions  concerning  the  manner  in  which  the 
right  to  any  stock  or  chose  in  action  vested  under  the  provisions 
of  this  Act  shall  be  exercised  "  ;  and  sect.  6  says  that  the  person 
or  persons  in  whom  the  right  to  transfer  or  call  for  a  transfer  is 
vested,  may  perform  all  acts  relating  to  the  transfer  into  his  or 
their  own  name  or  names,  "  or  otherwise,  to  the  extent  and  in 
conformity  with  the  terms  of  the  order."  According  to  the 
Appellants'  contention,  no  effect  is  to  be  given  to  the  words 
"  or  otherwise." 

[They  were  stopped  by  the  Court.] 
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Latham,  in  reply. 


LiNDLEY,  L.J. : — 

This  is  an  appeal  from  an  order  made  by  Mr.  Justice  Chitty  in 
the  matter  of  the  Co^npanies  Acts  and  of  the  New  Zealand  Trust 
and  Loan  Company.  The  order  that  was  made  was  made  on  the 
motion  of  John  Forster  Alcoch  and  Charles  Alcoch,  who  are  seeking 
to  transfer  a  certain  share  in  the  company,  and  also  on  the  appli- 
I  cation  of  a  Mr.  Earle,  who  is  prepared  to  be  registered  as  the 
transferee ;  so  that  we  have  before  us  the  proposed  transferors 
and  the  proposed  transferee  ;  and  Mr.  Justice  Chitty  has  ordered 
that  the  register  of  shareholders  of  the  company  shall  be  rectified 
by  substituting  the  name  of  the  proposed  transferee,  Mr.  Earle, 
for  that  of  Arthur  Alcoch,  the  name  at  present  on  the  register  as 
the  holder  of  the  share  in  question.  The  company  object  to  this, 
and  they  object,  not  because  Mr.  Earle  is  a  pauper  or  an  im- 
proper person  to  be  registered  as  a  shareholder,  but  on  the 
ground  that,  according  to  the  practice  of  the  Court  of  Chancery, 
I  the  order  of  Mr.  Justice  Chitty  is  in  such  a  form  that  the  Court 
I  ought  not,  in  the  exercise  of  its  discretion,  to  compel  them  to 
accept  the  transfer  under  it. 

The  case  arises  in  this  way.  It  appears  that  Mrs.  Elizabeth 
Alcoch  held  491  shares  in  the  company  of  £25  each,  on  which  £5 
per  share  had  been  paid ;  consequently,  the  shares  involved  a 
liability  of  £20  per  share,  or  £9820  altogether.    Mrs.  Alcoch 


410 


CHANCERY  DIVISION. 


[1893] 


0.  A.  died,  and  her  executors,  who  were  not  bound  to  take  the  shares 

1892  themselves  or  to  take  a  transfer  of  them  into  their  names,  trans- 

in  re  ferred  them  to  her  son,  Arthur  Alcoclc,  who  thus  became  and  now 

New  stands  in  the  company's  books  as  the  transferee.    He  is  the 

Z/EALAND  ^ 

Trust  and  registered  holder  of  the  shares.  It  is  true  that,  as  between 
Company,  himself  and  the  beneficiaries  under  the  will,  he  is  only  a  trustee 
Lincuey,  L.J.   of  the  sharcs,  but  the  company  have  nothing  to  do  with  that ; 

however,  he  is,  in  fact,  trustee  for  the  persons  entitled  to  these 
shares  beneficially  under  the  will  of  Mrs.  Alcock.  He  has  gone 
away  and  become  bankrupt,  and  the  trustees  of  the  will,  wanting 
to  get  the  shares  into  a  state  in  which  they  could  be  dealt  with, 
applied  to  Mr.  Justice  Chitty  in  a  Chancery  action  commenced 
by  originating  summons,  and  this  order  was  made  by  Mr.  Justice 
Chitty:  I  will  read  the  whole  of  it.  [His  Lordship  read  the 
order  as  above  stated,  and  proceeded  ]  Having  got  that  order, 
these  two  gentlemen  transferred  one  of  the  shares  to  Mr.  Earle, 
whose  name  is  the  only  one  before  us  ;  and  the  transferors  go  to 
the  company  and  say,  "  Eegister  Mr.  Earle  as  the  holder  of  this 
share."  The  company,  however,  say,  "  No  ;  this  order  is  embar- 
rassing, and,  acting  under  the  power  given  by  article  16  of  the 
articles  of  association  to  decline  to  register  any  transfer  of  shares 
not  fully  paid  up,  we  object  to  do  so  ;  for  if  we  accept  the  order 
in  this  form  we  shall  be  embarrassed  hereafter."  That  gives 
rise  to  the  question  whether  there  is  any  reasonable  ground  of 
objection,  in  the  company's  point  of  view,  to  this  order,  and  Mr. 
Latham  has  argued  the  several  objections.  In  the  first  place,  he 
says  that  sect.  35  of  the  Trustee  Act,  1850,  does  not  apply  to 
shares  not  fully  paid  up.  I  confess  I  was  somewhat  startled  by 
that.  I  have  known  orders  made  under  the  Act,  with  regard  to 
shares  not  fully  paid  up,  for  the  last  thirty  years  ;  but  still  it  does 
not  follow  that  it  is  right.  I  cannot  help  thinking,  however, 
looking  at  sect.  2,  that  the  language  is  ample  enough  to  comprise 
shares  not  fully  paid  up.  In  Li  re  Angelo  (1)  it  was  held  that 
the  definition  of  the  word  "  stock  "  in  sect.  2  applied  to  "  shares  " 
in  a  joint  stock  company ;  but  I  do  not  know  that  the  point  now 
taken  by  the  Appellants  has  arisen  before  for  decision  with 
regard  to  shares  not  fully  paid  up.  I  should  say  that  the  practice 
(1)  5  De  G.  &  Sm.  278. 
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of  making  orders  under  the  Act  extending  to  shares  not  fully 
paid  up  is  well  founded  ;  and,  in  my  opinion  that  objection  is 
imt  enable. 

Another  objection  was  that  the  name  of  the  proposed  transferee 
ought  to  appear  in  the  order,  and  that  an  order  vesting  in  certain 
persons  the  right  to  call  for  a  transfer  ought  not  to  leave  out  the 
name  of  the  proposed  transferee.  The  company  say  they  would 
like  the  name  of  the  transferee  or  transferees  submitted  to  them 
in  every  case  before  the  order  is  drawn  up.  The  Trustee  AetSy  1850 
and  1852,  have  been  in  operation  for  years ;  orders  have  been 
constantly  drawn  up  under  them,  and  there  is  nothing  in  them 
that  I  know  of  requiring  that  the  name  of  a  transferee  should  be 
inserted  in  any  order.  I  cannot  hold  judicially  that  this  order 
is  imperfect  or  wrong  by  reason  of  the  omission  of  the  names  of 
the  transferees. 

Then  Mr.  Latham  says  that  the  insertion  of  the  words  "  to  any 
purchaser  or  purchasers  "is  not  warranted  by  the  Acts,  and  that 
the  words  ought  to  come  out.  If  that  is  a  reasonable  objection, 
we  must  order,  in  effect,  the  words  to  be  struck  out.  Technically 
we  could  not  alter  the  terms  of  the  order,  because  it  is  not  under 
review,  but  we  could  decline  to  order  the  company  to  register  the 
name  of  a  particular  transferee.  With  regard  to  the  power  of 
the  Court  to  put  those  words  in,  it  appears  to  me  that  sect.  31  of 
the  Act  of  1850,  although  it  certainly  does  not  require  the  Court 
to  put  them  in,  yet  authorizes  them  to  be  put  in.  Mr.  Farwell 
has  given  a  reason  for  that,  namely,  the  protection  of  the  cestuis^ 
que  trust.  Mr.  Justice  Chitty,  it  seems,  put  the  words  in  because 
be  felt  himself  bound  by  the  form  of  order  made  in  In  re 
PeacocJc  (1)  ;  but  I  cannot  myself  hold  that  case  to  be  an  authority 
for  the  proposition  that  these  words  must  be  put  into  the  order 
whenever  it  is  desired  to  transfer  the  shares  to  persons  other  than 
the  trustees  themselves,  the  trustees  being  the  persons  in  whom 
the  right  to  call  for  a  transfer  is  vested.  I  should  have  thought 
it  would  be  better  to  leave  them  out  in  the  absence  of  any  special 
reason  for  putting  them  in.  But  I  do  not  think  that  the  inser- 
tion of  these  words  in  the  order  was  beyond  the  discretion  of  the 
J udge.  The  company,  however,  suggest  this :  "  We  may  be 
(1)  14  Ch.  D.  212. 
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embarrassed ;  the  name  of  the  wrong  person  may  be  put  into  the 
transfer,  or  there  may  be  some  fraud  of  that  kind :  the  transferors 
may  make  a  transfer  first  to  A.  and  then  to  B,,  and  we  may 
be  put  upon  inquiry  who  is  the  purchaser."  That  is  a  purely 
speculative  suggestion,  and  I  doubt  whether  the  company  would 
be  embarrassed  even  if  that  happened ;  but  this  is  an  application 
by  Mr.  Earle,  the  transferee,  himself.  Although  the  words  "  to 
any  purchaser  or  purchasers  "  may  possibly  be  in  common  form, 
it  might  be  better  as  a  general  rule  to  leave  them  out ;  but  the 
Court  has,  in  my  opinion,  power  to  put  in  the  words,  and  in  a 
reasonable  case  may  put  them  in. 

Then  Mr.  Latham  says  that  the  transferors  should  be  put  under 
some  undertaking  to  find  a  transferee  acceptable  to  the  directors, 
and  that  such  undertaking  should  be  put  into  the  order.  Of 
course  we  cannot  put  that  in. 

Then  Mr.  Latham  says  that  we  should  put  into  the  order  an 
expression  that  the  right  to  transfer  should  be  "  subject  to  the 
articles  of  the  company."  I  do  not  see  why  the  Court  should 
put  that  in  or  alter  the  form  of  order  which  has  been  in  use  for 
so  many  years.  Mr.  Latham  is  right  in  saying  that  the  order 
does  not  affect  the  rights  of  the  company  under  the  memorandum 
and  articles  ;  but  it  is  not  necessary  to  express  that  in  the  order. 
I  do  not  see  why  we  should  put  in  words  that  are  not  wanted. 

The  result  is  that  all  these  objections  fail,  and  the  appeal 
must  be  dismissed  with  costs. 


BowEN,  L.J. : — 

I  am  of  the  same  opinion. 

A.  L.  Smith,  L.J. : — 
I  have  nothing  to  add. 


Solicitors :  Freshfields  &  Williams  ;  Wilson  &  Son. 

G.  r.  F.  C. 
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SKINNER  &  CO.  V.  SHEW  &  CO. 


C.  A. 


[1892    S.  1847.] 


1892 
NORTH,  J. 


Patent — Fctterttce — Action  to  Restrain  Threats  of  Legal  Proceedings — Threats  Julyl. 
hy  Letters  in  answer  to  inquiries — Privilege — Patents,  Designs^  and  Trade       q  ^ 
Marks  Act,  1883  (46  &  4.1  Vict.  c.  57),  s.  32.  2i 

Threats  of  legal  proceedings  for  infringement  of  patent  rights  are  action- 
able whether  addressed  to  the  infringer  himself  or  intimated  to  a  third 
person,  and  are  none  the  less  "  threats  "  within  the  meaning  of  the  section 
because  they  are  made  in  answer  to  inquiries. 

In  construing  the  expression  in  sect.  32,  threats  "  by  circulars,  adver- 
tisements, or  otherwise"  the  words  "or  otherwise  "  are  to  be  read,  not  as 
being  restricted  to  threats  by  measures  ejusdem  generis  with  "  circulars  or 
advertisements,"  but  as  extending  the  previous  words  so  as  absolutely  to 
prohibit  any  threats  whatever  of  legal  proceedings  unless  the  case  comes 
within  either  of  the  two  provisoes  at  the  end  of  the  section. 

In  an  action  to  restrain  threats  of  legal  proceedings  under  sect.  35,  no 
defence  can  be  based  upon  the  ground  that  what  the  Defendant  did  was 
done  bond  fide,  or  that  it  was  done  on  a  privileged  occasion. 

The  decision  of  North,  J.,  affirmed. 


The  Plaintiffs  and  the  Defendants  were  rival  manufacturers  of 
photographic  cameras.  The  Defendants  were  patentees  of  a 
camera  called  by  them  the  " Eclipse"  under  a  patent  (No.  4102 
of  1885)  granted  on  the  1st  of  April,  1885. 

On  the  20th  of  November,  1891,  the  Plaintiffs  applied  for  a 
patent,  and  filed  a  provisional  specification  (No.  20177  of  1891) 
in  respect  of  a  portable  photographic  camera. 

On  the  12th  of  February,  1892,  the  Defendants  were  informed 
by  letter  from  the  London  Stereoscopic  Company,  who  were  business 
connections  of  theirs,  that  there  had  been  submitted  to  them, 
with  the  view  of  placing  it  upon  the  market,  a  folding  hand 
camera  which  bore  some  resemblance  to  the  Defendants'  own 
Eclipse  camera  ;  and  that  as  the  company  did  not  wish  to  infringe 
the  Defendants'  patent,  they  thought  it  better  to  send  the 
camera  in  question  to  the  Defendants,  and  to  "  ask  whether  the 
Defendants  thought  it  in  any  way  encroached  upon  their 
rights." 

On  the  13th  of  February  the  Defendants  wrote  to  the  company 
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C.  A.      in  reply  saying  that  "  the  camera  shewn  to  us  is  undoubtedly  in 
1892       our  opinion  an  imitation  of  ours  and  an  infringement." 
Skinner  interview  took  place  between  the  Defendants  and  a  repre- 

*  sentative  of  the  company  on  the  ]  7th  of  February,  and  on  the 

Shew  &  Co.  18th  of  February  the  Defendants  wrote  to  the  London  Stereoscopic 
Company :  "  We  beg  to  confirm  our  opinion  previously  expressed 
that  the  camera  in  question  is  an  infringement  of  our  patent 
No.  4102  of  1885.  .  .  .  We  have  taken  further  advice  in  the 
matter  and  are  prepared  to  stop  the  sale  of  this  camera  if  placed 
upon  the  market.  If  you  are  willing  to  do  so,  it  would  save  time 
and  trouble  if  you  would  give  us  the  name  of  the  manufacturer,  i 
and  we  will  communicate  direct  with  him.". 

The  company  then,  on  the  19th  of  February,  through  their 
solicitors,  wrote  to  the  Plaintiffs,  sending  a  copy  of  the  Defen- 
dants' letter  of  the  18th  of  February,  and  declining  to  continue  \  •  i\\ 
their  negotiations  with  the  Plaintiffs,  and  saying  that  however 
useful  the  Plaintiffs'  invention  might  be,  the  company  could  not 
submit  themselves  to  the  risk  of  a  law  suit. 

In  consequence  of  this  letter  the  Plaintiffs  wrote  to  the  De-  : 
fendants  on  the  20th  of  February,  stating  that  they  were  fully 
prepared  to  defend  any  action  the  Defendants  might  bring, 
that  they  could  not  entertain  the  idea  of  withdrawing  their 
camera  from  the  market,  and  that  they  had  a  number  in  hand 
which  would  be  in  the  market  directly. 

The  Defendants  then,  on  the  23rd  of  February,  wrote  to  the 
Plaintiffs  as  follows  :  "  In  reply  to  yours  of  the  20th,  we  can  only 
confirm  ours  of  the  18th  to  the  London  Stereoscopic  Company 
that  we  considered  the  camera  an  infringement  of  our  patent 
No.  4102  of  1885  ....  and  are  prepared  to  take  action  to  stop 
the  sale.  In  order  that  we  may  go  further  into  the  matter 
before  loss  of  time  is  incurred,  if  you  would  send  us  a  camera, 
and  give  us  the  number  of  the  patent,  it  would  be  an  aid  to 
our  further  investigation  of  the  matter,  saving  unnecessary 
expense." 

The  Plaintiffs  answered  on  the  2nd  of  March  that  they  were 
placing  the  Defendants'  letter  and  the  other  documents  in  the 
hands  of  their  solicitors ;  and  on  the  8th  of  March  those  solicitors 
wrote  to  the  Defendants  that  their  clients  were  satisfied  that 
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their  invention  was  patentable,  and  would  at  once  file  a  complete      C.  A. 
I  specification  and  leave  the  Defendants  to  contest  the  question.  1892 
I  They  continued :  "  We  shall  be  obliged  by  your  informing  us  skinneb 
I  on  what  grounds  you  consider  our  clients'  invention  is  an  in- 
fringement  of  your  patent.   Mr.  Skinner  will  also  at  once  proceed  Shew  &  Co. 
to  sell  the  camera  which  he  has  manufactured.    We  are  in- 
formed that  our  clients'  invention  is  quite  distinct  from  your 
patent,  No.  4102  of  1885  ....    Moreover,  we  observe  that  a 
question  has  been  raised  as  to  the  validity  of  patent  No.  4102  of 
1885  by  your  own  patent  agent." 

On  the  9th  of  March  the  Defendants  wrote  that  before 
answering  this  letter  they  would  "  ask  your  clients  (as  we  have 
already  by  our  letter  to  them  of  the  23rd  ultimo)  to  send  us  one 
of  the  cameras  referred  to  by  you,  which  they  can  debit  us  with 
in  the  usual  way,  that  we  may  be  able  to  point  out  where  we 
claim  it  to  be  an  infringement  of  our  patent." 

The  Plaintiffs'  solicitors  then  wrote  a  letter  on  the  11th  of 
March  to  the  Defendants,  in  which,  after  alleging  that  the  Defen- 
dants' patent  was  invalid,  and  refusing  to  furnish  a  model  of  the 
Plaintiffs'  camera,  they  said :  "  The  action  you  have  taken  in 
this  matter  has  stopped  a  very  remunerative  contract  between 
our  clients  and  the  Stereoscopic  Company^  and  in  consequence  our 
clients  have  already  lost  the  trade  for  the  most  important  part 
of  the  season.  We  have  now  to  give  you  notice  that  we  shall 
issue  a  writ  for  injunction  and  damages,  on  Tuesday  morning, 
unless  an  arrangement  is  come  to  satisfactorily  compensating  our 
clients  for  the  damage  they  have  sustained,  and  unless  we  obtain 
from  you  an  undertaking  that  you  will  withdraw  opposition  to 
the  patenting  of  our  clients'  invention,  and  also  withdraw  your 
threatened  legal  proceedings  and  right  to  interfere  with  the 
nanufacture  and  sale  of  our  clients'  cameras." 

On  the  16th  of  May,  1892,  the  Plaintiffs  brought  their  action 
mder  s.  32  of  the  Patents  Act  of  1883,  claiming  an  injunction  to 
estrain  the  Defendants  from  making  or  continuing  threats  of 
egal  proceedings  or  liability  by  letters,  circulars,  or  otherwise, 
n  respect  of  the  alleged  infringement  of  the  letters  patent  of 
885,  of  which  the  Defendants  claimed  to  be  the  assignees,  and 
jr  damages. 
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C.  A.         On  the  1st  of  July,  1892,  the  Plaintiffs  moved  for  an  injunc- 
1892       tion  in  the  terms  of  their  claim. 
Skinner       Upon  the  motion  coming  on  before  Mr.  Justice  Norths  it  was 
stated  on  behalf  of  the  Defendants  that  they  were  desirous  of 
Shew  &  Co.  treating  the  motion  as  the  trial  of  the  action ;  and  it  was  also 
admitted  by  them  that  they  had  not  brought  and  did  not  intend 
to  bring  an  action  for  infringement  of  their  patent,  and  that  as 
proceedings  were  pending  for  the  amendment  of  their  specifica- 
tion, they  were  not  in  a  position  to  bring  such  an  action. 

Everittj  Q.C.,  and  MicMem,  for  the  Plaintiffs : — 

The  Defendants'  letters  are  threats  within  the  meaning  of| 
sect.  32  of  the  Act :  Driffield  and  East  Biding  Pure  Linseed  CaJce  ] 
Comjpany  v.  Waterloo  Mills  Cake  and  Warehousing  Corajjany  (1)., 
No  action  having  been  brought  by  the  Defendants  to  back  their 
threat  with  due  diligence,  the  Plaintiffs  are  entitled  to  an 
injunction  and  damages. 

Boiisjield,  Q.C.,  and  James  Roberts,  for  the  Defendants  : — 

The  letters  containing  the  alleged  threats  were  elicited  in 
answer  to  questions,  and  are  not  threats. 

[NOKTH,  J. : — Barrett  v.  Day  (2),  Combined  Weighing  and  Ad 
vertising  Company  v.  Automatic  Weighing  Machine  Company  (3 
decided  otherwise.] 

The  communications  to  the  London  Stereoscopic  Company  we 
privileged ;  there  was  no  other  threat. 

NOKTH,  J. : — 

I  need  not  trouble  you,  Mr.  Everitt.  I  have  to  deal  with  the 
32nd  section  of  the  Act,  and  the  cases  that  have  been  decidec' 
upon  it.  Looking  at  those  cases,  it  is  clear  that  if  the  solicito] 
of  a  patentee  writes  to  a  person  whom  he  believes  to  be  infringing 
his  patent,  and  threatens  him  with  an  action  for  infringement 
that  is  a  threat  which  the  person  to  whom  it  is  sent  has  a  righ 
to  treat  as  a  threat  within  the  32nd  section  of  the  Patents  Aa 
and  to  bring  an  action  to  restrain  it  accordingly.    He  only  doe 

(1)  31  Ch.  D.  638.  (2)  43  Cli.  D.  435. 

(3)  42  Ch.  D.  665. 
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it  at  some  risk,  because  at  the  end  of  the  section  it  is  provided      0.  A. 
that  the  section  shall  not  apply  if  the  person  making  such  a  1892 
threat  with  due  diligence  commences  and  prosecutes  an  action  for  Skinnee 
the  infringement  of  his  patent ;  and  it  may  be  that  if  a  person  to 
whom  such  a  letter  is  sent  treats  it  as  a  cause  of  action  and  Shew  &  Co. 
brings  his  action  upon  it,  he  may  find  that  his  ground  of  action     North,  j. 
is  cut  from  under  his  feet  by  an  action  such  as  was  threatened 
being  commenced  within  a  reasonable  time.    That  was  the  very 
point  that  arose  in  the  case  of  Combined  Weighing  and  Advertising 
Company  v.  Automatic  Weighing  Machine  Company  (1),  but  as  a 
step  in  deciding  that  action,  the  first  thing  decided  was  that 
the  letter  written  was  a  threat.    If  it  had  not  been  so,  the  rest 
of  the  decision  would  have  been  entirely  unnecessary.    The  law 
has  been  so  settled  ever  since  the  case  of  Driffield  and  East 
Biding  Pure  Linseed  Cahe  Company  v.  Waterloo  Mills  Cake  and 
Warehousing  Company  (2).    I  find  the  law  so  settled,  and  I  had 
in  consequence  in  the  case  of  Barrett  v.  Day  (3)  so  to  hold  in 
respect  of  a  letter  which  I  thought  was  a  perfectly  proper  letter 
for  a  solicitor  to  write,  saying  that  an  action  would  be  brought 
to  restrain  the  infringement  of  a  patent  addressed  to  the  person 
infringing.    I  had  to  hold  that  that  was  a  letter  which  did 
jgive  a  right  of  action,  unless  the  proviso  prevented  it.  [His 
!  Lordship  stated  the  facts,  and  read  the  correspondence,  and 
i  proceeded : — ] 

Down  to  May  no  proceedings  had  been  taken  by  the  Defen- 
jdants,  and  the  Defendants  do  not  ask  that  the  proceedings  shall 
stand  over  to  enable  them  to  bring  an  action — and  the  order  1 
make  shall  recite  that  they  do  not  ask  that  the  proceedings 
stand  over  for  that  purpose,  and  that  both  parties  ask  me  to 
treat  this  as  the  trial  of  the  action,  and  to  give  such  relief  as 
the  Plaintiffs  would  be  entitled  to  at  the  trial,  and  if  I  think 
tamages  could  be  awarded,  to  direct  an  assessment  of  such 
lamages.    In  my  opinion  there  is  a  threat  within  the  section, 
laving  regard  to  the  cases  which  have  decided  that  such  letters 
ire  threats.    That  being  so,  then  it  follows  as  matter  of  course 
hat  I  must  grant  the  injunction  worded  in  the  way  I  have  said. 


(1)  42  Ch.  D.  665. 


(2)  31  Ch.  D.  638. 


Vol.  I.  1893. 


(3)  43  Cli.  D.  435. 
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C.  A.      and  I  must  refer  it  to  Chambers  to  inquire  whether  the  Plaintiffs 
1892       sustained  any  and  what  damage  by  reason  of  the  threat. 
Skixxepv       The  point  was  set  up  particularly  by  the  Defendants  that  an 
answer  to  a  question  cannot  be  a  threat.    I  do  not  see  why 
Shew  &  Co.  not ;  I  cannot  see  what  difference  it  makes,  whether  the  threat 
North,  J.    is  made  in  answer  to  a  question  or  otherwise.     It  was  a  threat 
that  was  uttered  by  the  Defendants  to  the  London  Stereoscopic 
Company  to  deter  them  from  dealing  with  the  Plaintiffs,  and 
that  being  so,  the  fact  that  it  was  only  given  in  answer  to  a 
question  seems  to  me  immaterial.    I  cannot  see  that  it  could 
make  any  difference  whether  the  Defendants  were  answering  the 
question  of  the  Stereoseojyie  Company,  or  whether  their  own  letter 
had  been  elicited,  not  by  a  letter  to  them,  but  by  an  exhibition 
in  the  windows  of  the  Stereoscopic  Company  of  a  model  of  the 
camera  in  question. 

D.  P. 


C.  A.         The  Defendants  appealed.    The  appeal  was  heard  on  the  21st 
of  Xovember,  1892. 

BoiLsfield,  Q.C.,  and  T.  Terrell,  for  the  Appellants,  contended, 
as  in  the  Court  below  (1.)  that  the  letters  in  question,  being  lona 
fide  answers  to  inquiries,  were  not  "  threats  "  at  all ;  and  (2.)  that 
such  letters  were  privileged  communications  ;  and  they  dted 
Wren  v.  Weild  (1)  and  Ealsey  v.  Brotherhood  (2)  as  cases  upon 
the  old  law  with  reference  to  allegations  of  infringement  and 
threats  of  legal  proceedings.    They  then  continued : — 

But  if  these  letters  are  "  threats  "  in  the  natural  sense  of  the 
word,  they  are  not  "  threats  "  within  the  meaning  of  that  word 
in  the  32nd  section.  For  the  threats  in  respect  of  which  an 
action  can  be  brought  under  that  section  must  be  (a)  "by 
circulars,  advertisements,  or  otherwise."  Here  the  threats,  if 
any,  were  certainly  not  by  "  circulars  "  or  "  advertisements,"  and  ; 
the  words  "  or  otherwise "  must  be  restricted  as  referring  to 
methods  of  threat  ejusdem  generis  with  "circulars  or  advertise- 
ments," which  a  letter  is  not.  Again,  the  threats  by  "  circulars, 
advertisements,  or  otherwise,"  must  be  in  respect  of  some 

(1)  Law  Eep.  4  Q.  B.  730.  (2)  15  Ch.  D.  514. 
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"  alleged  manufacture,  use,  sale,  or  purchase  of  the  invention."      0.  A. 
This  points  to  a  course  of  conduct  attended  by  publicity,  and  1892 
there  was  nothing  of  the  kind  here.    There  was,  in  fact,  a  duty  Skinner 
cast  upon  us  fairly  to  answer  the  inquiries  of  the  Stereoseopie 
Company,  and  of  8hinner  &  Co.,  and  we  did  so.    Our  answers  Shew^  C( 
were  invited  by,  and  drawn  from  us  on  the  initiative  of  the 
persons  to  whom  the  alleged  threats  were  made.    The  mischief 
at  which  the  enactment  was  directed  was  mala  fides,  and  it  could 
I  not  have  been  the  intention  of  the  Legislature  to  prevent  a 
j  patentee  from  adopting  a  fair  and  reasonable  line  of  conduct : 
Barrett  v.  Bay  (1)  ;  Burnett  v.  Tah  (2)  ;  Dwarris  on  Statutes  (3). 

Moulton,  Q.C.,  and  MicMem,  for  the  Eespondents,  were  not 
called  upon. 


LiNDLEY,  L.J.  (after  stating  the  facts  of  the  case,  continued) : — 

Mr.  Justice  North  has  held  that  those  letters  of  the  Defendants 
jare  "  threats  "  within  the  meaning  of  the  expression  in  the  32nd 
jsection  of  the  statute  of  1883 ;  and,  first  of  all,  we  must  look 
closely  at  the  section.    Supposing  they  are  such  "  threats,"  then 
pe  person  threatened,  that  is,  the  present  Plaintiffs,  or  "any 
person  or  persons  aggrieved  thereby  may  bring  an  action  against 
pim'*  (the  person  making  the  threat),  "and  may  obtain  an 
injunction  against  the  continuance  of  such  threats,  and  may 
recover  such  damage "  as  may  have  been  sustained  thereby. 
But  that  enactment  is  subject  to  two  qualifications ;  the  first  is, 
hat  the  plaintiff  may  recover  "if  the  alleged  manufacture, 
ise,  sale,  or  purchase  to  which  the  threats  related  was  not  in 
act  an  infringement  of  any  legal  rights  of  the  person  making 
uch  threats."    Now,  it  is  admitted  here  by  Mr.  Bousfield  that 
ne  Plaintiffs'  camera  cannot  be  regarded  by  him  as,  in  fact,  an 
afringement  of  the  Defendants'  legal  rights.    That  is  explained 
y  the  state  of  the  Defendants'  patent,  and  the  necessity  for 
mendment  of  their  specification.    Therefore,  that  condition  is 
implied  with.    Then  there  is  this  further  proviso  :  "  that  this 
ction  shall  not  apply  " — that  is  to  say,  an  action  shall  not  lie 

(1)  43  Ch.  D.  435,  444.  (2)  45  L.  T.  (N.S.)  743. 

(3)  Page  621. 
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under  this  section — "  if  the  person  making  such  threats  with  due 
diligence  commences  and  prosecutes  an  action  for  infringement 
of  his  patent."  For  the  same  reason,  namely,  that  the  Defen- 
dants' specification  is  not  in  a  fit  and  proper  state,  and  that  an 
amendment  of  it  is  desirable,  Mr.  Bousfield  also  admits  that,  as 
a  fact,  the  Defendants  are  not  in  a  position  to  commence  and 
prosecute  an  action  for  the  infringement  of  their  patent.  There- 
fore, both  these  conditions  may  be  regarded  as  complied  with, 
and  we  need  not  trouble  ourselves  further  about  them.  But 
the  last  proviso  contains,  I  think,  the  key  to  the  legislation. 
I  make  that  observation  because  we  all  know,  as  a  matter  of 
history  that  this  section  in  the  Patents  Act  was  introduced  into 
the  Act,  partly  in  consequence  of  the  decision  of  the  Court  in 
Halsey  v.  Brotherhood  (1).  The  headnote  to  that  case,  which  is 
sufficient  for  my  present  purpose,  is  as  follows  :  "  A  patent,  so 
long  as  it  subsists,  is  jprima  facie  good,  and  therefore  a  patentee 
who  issues  notices  against  purchasing  from  a  vendor  alleging 
infringement  of  his  patent  is  not  bound  to  follow  up  his  notices 
by  taking  legal  proceedings ;  and,  provided  he  issues  the  notices 
hond  fide  in  assertion  of  what  he  believes,  though  erroneously,  to 
be  his  legal  rights  under  his  patent,  he  does  not  render  himself 
liable  to  an  action  by  the  vendor  for  damages  for  injury  caused 
by  issuing  them :  though  he  may  be  liable,  notwithstanding  his 
hona  fides,  to  be  restrained  by  injunction  from  continuing  to 
issue  the  notices,  if  it  is  proved  in  the  action  for  an  injunction  j 
that  his  allegation  of  infringement  is  untrue." 

Now  the  object  of  this  enactment  was  to  cure  two  blots — first 
of  all,  to  give  an  action  for  damages  where  there  was  not  one 
before,  and  secondly  to  enable  an  action  to  be  brought  against  a 
man  who  uses  these  threats  unless  he  will,  or  does  follow  up  his 
threat  by  commencing  an  action  himself.  That  is  the  key  note. 
Now,  bearing  in  mind  the  state  of  the  law  which  preceded  thi?' 
enactment,  let  us  look  to  see  what  it  is.  The  observations  whiebj 
I  have  made  throw  a  good  deal  of  light  on  the  word  "  otherwise,' 
to  which  I  will  presently  refer  more  at  length.  The  object  o 
this  section  is,  I  think,  apparent  when  once  you  bear  in  mind  wha* 
I  have  already  pointed  out,  and  the  object  is  this :  you  are  no 

(I)  15  Ch.  D.  514. 
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to  threaten,  even  in  a  general  kind  of  way,  which  might  not  be  C.  A, 
regarded  as  a  threat  to  any  particular  person  ;  you  are  not  to  do  1892 
it,  even  by  a  circular  or  advertisement ;  but,  if  you  do  threaten,  Skinner 
no  action  is  to  lie  against  you  if  you  will  prosecute  the  person 
who  is  aimed  at  by  your  threats.  That  is  the  substance  of  it.  Shew  &  Co. 
Now,  I  will  read  the  32nd  section.  "  Where  any  person  claiming  Limiiey,  l.j. 
to  be  the  patentee  of  any  invention,  by  circulars  advertisements 
or  otherwise  threatens  any  other  person  with  any  legal  pro- 
ceedings." JSTow,  stopping  there,  Mr.  Bousfield  has  urged  upon 
us  that,  although  the  letters  to  which  I  have  referred  may  be 
regarded  as  threats  "  they  are  not  threats  "  by  circulars,  adver- 
tisements or  otherwise,"  if  you  read  "  otherwise,"  as  he  says  you 
ought,  ejusdem  generis,  with  "  circulars  or  advertisements  ;"  that  is 
to  say,  by  some  published  notice  in  some  public  way  more  or  less 
like  a  circular  or  an  advertisement.  But  if  you  so  read  it,  you 
miss,  as  it  strikes  me,  the  substance  of  the  section — that  is  to  say, 
you  allow  a  man  to  make  all  sorts  of  threats,  provided  he  does 
not  make  them  by  circular  or  advertisement,  or  by  some  method 
like  a  circular  or  advertisement.  The  object  of  the  section  is  to 
prevent  threats,  even,  as  I  say,  in  a  general  way  by  circular  or 
advertisement  which  might  or  might  not  be  construed  or  regarded 
as  a  threat.  The  proviso  shews  that  if  you  do  it,  you  are  not 
liable,  provided  you  bring  an  action.  This  construction  has  been 
put  on  this  section  before.  It  was  the  construction  put  upon  it  in 
Driffield  and  East  Biding  Pure  Linseed  Cake  Comjpany  v.  Waterloo 
Mills  CaJce  and  Warehousing  Company  (1),  it  was  the  construction 
put  upon  it  in  Combined  Weighing  and  Advertising  Company 
V.  Automatic  Weighing  Machine  Company  (2),  and  it  was  the 
construction  put  upon  it  in  Barrett  v.  Day  (3) — cases  before 
three  different  Judges,  the  first  being  a  decision  of  Vice-Chan- 
cellor  Bacon,  the  second  a  decision  of  Mr.  Justice  Kehewich,  and 
the  third  a  decision  of  Mr.  Justice  North,  all  of  whom  adopted 
the  view  that  a  threat  by  a  letter  is  sufficient,  although  you 
cannot  call  a  mere  letter  ejusdem  generis  with  an  advertisement 
or  a  circular.  My  own  opinion  is  that  that  construction  is  the 
correct  one. 

(1)  31  Ch.  D.  638.  (2)  42  Ch.  D.  665. 

(3)  43  Ch.  D.  435. 
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C.  A.        Then  we  are  urged  to  say  that  a  letter  which  is  in  answer  to 
1892      a  question  is  privileged.    It  appears  to  me  that  the  question  of 
Skinner    privilege  is  far  away  from  the  subject  of  this  inquiry.    There  is 
&  Co.      nothing  in  the  nature  of  privilege  in  this  matter,  either  at 
Shew  &  Co.  common  law  or  under  the  statute,  and  certainly  not  under  the 
Lindiey,  L.J.  statuto.    There  is  nothing  in  the  language  of  the  32nd  section 
which  invites  or  allows  the  consideration  of  such  a  question  as 
privilege.    I  think,  therefore,  the  decision  of  Mr.  Justice  North 
in  this  case  is  right.    As  to  those  letters  being  threats,  there  is 
no  doubt  at  all  about  it — the  only  doubt  is  whether  they  are 
threats  within  the  true  meaning  of  the  word  "  otherwise."  This 
appeal  must  be  dismissed. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  An  inquiry  into  the  state  of  the 
law  before  the  statute  was  passed  will  enable  us  to  see  what  the 
statute  meant.  At  Common  Law  there  was  a  cause  of  action 
whenever  one  person  did  damage  to  another  wilfully  and  inten- 
tionally, and  without  just  cause  or  excuse.  Under  the  head  of 
that  class  of  action  came  the  action  of  slander  of  title,  whether 
the  subject  of  the  slander  was  real  or  personal  property.  If  a 
man  falsely  and  maliciously — because  the  malice  would  shew 
there  was  no  just  cause — made  a  statement  about  the  property 
of  another  which  was  calculated  to  do,  and  which  did  do,  damage 
to  the  other  in  the  management  of  that  property,  an  action 
woul  lie  at  Common  Law,  and  damages  would  be  recoverable; 
and  in  Chancery,  I  suppose  that  even  if  you  could  not  prove 
that  actual  damage  had  occurred,  the  Court  might,  if  actual 
damage  was  likely  to  occur,  prevent  the  wrongful  act  by  injunc- 
tion. The  cases  on  the  Chancery  side  and  on  the  Common  Law 
side  which  occurred  before  the  Act,  and  which  make  it  clear 
what  the  state  of  the  law  was,  are  Halsey  v.  Brotherhood  (1),  on 
the  Chancery  side,  and  Wren  v.  Weild  (2),  on  the  Common  Law 
side.  The  law  is  laid  down  in  an  unmistakeable  manner.  Nor 
does  it  require  elaboration  to  shew  that,  if  I  make  a  mis-state- 
ment falsely  and  maliciously  about  the  property  of  another  which 
does  him  damage,  the  Common  Law  would  take  cognisance  of 
(1)  15  Ch.  D.  514.  (2)  Law  Rep.  4  Q.  B.  730. 
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such  an  action.  It  is  to  be  observed,  that  in  order  to  make 
o-ood  such  a  cause  of  action  at  Common  Law,  or  to  make  good 


such  an  application  for  interference  by  a  Court  of  Equity,  you  Skinner 
must  shew  that  the  statement  was  false  and  malicious,  a  wilful  v. 
act  done  without  just  cause  or  excuse.  And  in  the  case  of  a  ^^^^  ^ 
person  putting  forward  in  the  maintenance  of  what  he  conceived  ^''^f^"^" 
to  be  his  rights,  a  false  statement  which  was  not  in  itself  de- 
famatory believing  it  to  be  true,  even  if  the  statement  did 
damage  to  another  person,  an  action  would  not  lie  at  Common 
Law,  and  the  Court  of  Equity  would  not  interfere.  Why? 
Because  he  would  be  acting  upon  his  rights  in  putting  forward 
his  own  case.  The  law  would  not  accordingly  interfere,  and  a 
threat  about  an  infringement,  or  alleged  infringement,  could  not 
therefore  be  made  the  subject  of  an  action  or  a  suit  unless  the 
plaintiff  was  prepared  to  shew  that  it  was  made  mala  fide,  and 
that  there  was  no  reasonable  excuse  for  it.  But  it  is  to  be 
observed  that  such  a  state  of  the  law  threw  an  onus  on  those 
who  were  in  fact  aggrieved,  which  made  almost  nugatory  the 
remedy  in  a  case  of  assertions  of  patent  right,  the  effect  of 
which  was  to  paralyse  the  trade  of  others.  Because  it  would  be 
extremely  difficult  to  prove  that  the  persons  complained  of  had 
put  forward  these  assertions  of  patent  right  maliciously,  or  without 
just  cause  or  excuse.  And  apparently  the  Legislature  were  of 
opinion  that  there  was  a  mischief  which  was  not  touched  by  the 
Common  Law  and  which  they  should  cure.  Then  came  the  statute, 
and  we  must  see  by  the  section  itself  what  the  mischief  was 
and  how  far  the  section  has  cured  it.  The  whole  argument  of 
Mr.  Bousfield  and  Mr.  Terrell  depends  upon  their  convincing  the 
Court  that  this  particular  threat  is  not  a  "  threat "  (within  the 
meaning  of  sect.  32),  by  circulars,  advertisements,  or  otherwise." 
They  say,  first  of  all,  that  these  letters  are  not  threats  because 
they  are  addressed,  in  answer  to  inquiries — one  of  them  to  a 
third  party,  and  the  other  to  the  particular  person  who  is  sup- 
posed to  be  infringing  the  patent.  But  using  language  in  its 
ordinary  sense,  it  is  difficult  to  see  that  an  intimation  ceases  to 
be  a  threat  because  it  is  addressed  to  a  third  person  in  answer 
to  an  inquiry,  or  because  it  is  addressed  to  the  supposed  infringer 
himself.  We  are  not  dealing  with  libel  or  questions  of  publication 
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C.  A.  — we  are  dealing  with  threats.  If  I  threaten  a  man  that  I  will 
1892  bring  an  action  against  him  I  threaten  him  none  the  less  be- 
Skinner  cause  I  address  that  intimation  to  himself,  and  I  threaten  him 
none  the  less  because  I  address  the  intimation  to  a  third  person. 
Shew  &  Co.  BousfieMs  argument  (as  it  seems  to  me  that  with  his  usual 
Bowen,  L.J.  quickuess  and  perception,  he  understood)  depends  on  his  being 
able  to  convince  the  Court  that  this  is  not  a  threat  "  by- 
circular,  advertisement,  or  otherwise."  The  word  "otherwise," 
he  says,  ought  to  be  cut  down  and  considered  according  to 
the  rule  which  is  shortly  described  as  the  rule  of  ejusdem 
generis;  that  it  follows  upon  "circular  or  advertisement,"  and 
that  you  must  construe  "otherwise"  in  such  a  sense  as  to 
confine  it  to  the  class  or  the  genus  of  the  circulars  or  adver- 
tisements which  it  follows.  There  is  no  doubt  of  the  existence 
of  the  rule  of  ejusdem  generis,  and  it  cannot  be  denied  that  general 
words  ought  to  be  construed  with  reference  to  the  words  which 
are  immediately  around  them.  But  there  is  an  exception  to  that 
rule  (if  it  be  a  rule  and  not  a  maxim  of  common  sense),  which 
is  that  although  the  words  immediately  around  and  before  the 
general  words,  are  words  which  are  prima  facie  confined,  yet  if 
you  can  see  from  a  wider  inspection  of  the  scope  of  the  legis- 
lation that  the  general  words,  notwithstanding  that  they  follow 
particular  words,  are  nevertheless  to  be  construed  generally,  you 
must  give  effect  to  the  intention  of  the  Legislature  as  gathered 
from  the  entire  section.  Here  the  question  is  whether  the 
entire  section,  when  you  have  regard  to  the  special  subject- 
matter  to  which  it  is  applied,  does  not  lead  you  to  the  view 
that  the  larger  meaning  must  be  put  upon  the  words  "  or  other- 
wise," and  that  they  rather  extend  the  words  which  precede  them 
than  are  themselves  confined  by  them.  What  is  the  subject- 
matter  in  the  first  part  of  this  section  ?  It  is  a  threat  about 
a  patent  action.  Now,  every  person  of  common  sense  knows 
what  is  involved  in  patent  actions  and  what  the  expense  of 
them  is,  and  everybody  knows  that  to  be  threatened  with  a 
patent  action  is  about  as  disagreeable  a  thing  as  can  happen 
to  a  man  in  business,  and  is  the  thing  most  calculated  to 
paralyse  a  man  in  his  business,  even  if  he  be  innocent  of  any 
infringement  of  patent  law.    To  say  that  the  threat  which  the 
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Legislature  intends  to  stop  is  only  such  a  threat  as  is  directed      C.  A. 
generally  to  the  public  by  circulars  and  advertisements,  would  1892 
be  to  make  the  protection  incommensurate  with  the  evil;  be-  skinnes 
cause  a  man  might,  by  addressing  a  threat  at  a  particular  moment 
to  a  purchaser,  do  as  irretrievable  damage  to  the  manufacturer  Shew  &  Co. 
whose  manufacture  was  about  to  be  purchased  as  if  he  had  put    Bowen,  l.j. 
his  threat  in  the  Times  newspaper.    Take  the  language  of  the 
section,  and  see  if  it  does  not  run  in  the  same  direction.  First 
of  all  an  injunction  may  be  obtained  against  a  continuance  of 
such  threats,  language  which  seems  to  indicate  that  it  is  the 
hanging  of  the  threat  over  the  head  of  the  person  threatened 
I  which  the  Legislature  intends  to  put  an  end  to.    Then  when  we 
I  come  to  the  last  paragraph,  it  says :  "  Provided  that  this  section 
I  shall  not  apply  if  the  person  making  such  threats  with  due  dili- 
I  gence  commences  and  prosecutes  an  action  for  infringement  of 
I  his  patent."    The  whole  meaning  of  the  section  seems  to  me 
to  leap  into  light.  The  Legislature  desires  that  threats  of  patent 
actions  shall  not  hang  over  a  man's  head — that  the  sword  of 
Damocles,  in  such  a  case,  should  either  not  be  suspended,  or 
should  fall  at  once ;  and  it  is  with  that  view  that  the  section 
seems  to  be  framed.    If  you  read  the  section  in  that  light,  it 
seems  to  me  that  the  words  "or  otherwise  "  cannot  be  construed 
in  the  narrow  way  in  which  Mr.  Bousfield  desires  them  to  be 
f    construed,  nor  indeed  can  I  imagine  that  the  Act  of  Parliament 
1    would,  in  dealing  with  such  an  obvious  mischief,  give  a  remedy 
so  incommensurate.    And  although  I  agree  that  one  should  not 
i    seek  out  a  mischief  in  order  to  extend  the  remedy,  yet  if  the 
[:    mischief  is  obvious,  and  apt  words  are  to  be  found  in  the  section, 
I    nothing  is  plainer  than  that  you  ought  to  expound  an  Act  of 
rarliament  so  as  to  deal  with  the  whole  mischief  which  is  dis- 
3losed.    What  is  the  explanation  of  the  insertion  of  the  words 
'  circulars  or  advertisements  "  ?    I  think  it  is  rather  to  enlarge 
he  words  "or  otherwise,"  than  to  cut  them  down.    It  might 
veil  be  doubted  whether  a  threat  which  was  not  addressed  to  a 
^articular  person,  or  to  a  particular  customer,  could  be  said  to  be 
threat  if  it  was  couched  in  the  general  form  of  an  advertise- 
Qent  issued  to  the  world,  or  a  circular  issued  to  the  trade.  It 
iight  be  said  that  it  was  not  a  threat  at  all.    "I  am  only 
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C.  A.  informing  the  world  " — the  Defendant  might  have  argued — "  as 
1892  to  the  way  in  which  I  intend  to  do  my  business."  The  statute  says 
circulars  and  advertisements  nevertheless  may  contain  threats, 
and  uses  those  words  "  or  otherwise  "so  as  to  sweep  into  its  net 
every  kind  of  threat,  the  result  of  which  might  be  to  paralyse 
Bowen,  L.J.  a  man  in  his  trade  by  having  an  action  on  a  patent  suspended 
before  his  eyes,  without  the  opportunity  of  determining  the  sus- 
pense at  once  and  bringing  the  question  raised  by  his  antagonist 
to  a  speedy  and  immediate  issue. 

On  these  grounds,  it  seems  to  me  that  the  decisions  of  Yice- 
Chancellor  Bacon  and  Mr.  Justice  Kehewich  are  right  in  the  cases 
which  my  learned  Brother  has  cited,  and  that  Mr.  Justice  Norths 
in  following  them  in  the  case  of  Barrett  v.  Bay  (1),  and  in  this 
case,  was  really  doing  what  was  just. 

A.  L.  Smith,  L.J. : — 

I  am  of  the  same  opinion.  I  will  add  a  few  words  as  to  what 
in  my  view  is  the  short  reading  of  this  32nd  section,  because 
it  is  upon  it  that  the  whole  of  this  case  turns.  Having  heard 
the  able  arguments  which  have  been  addressed  to  us,  I  have 
arrived  at  the  conclusion  that  this  section  imposes  an  absolute 
prohibition  against  a  person  threatening  unless  the  threatener 
can  bring  himself  within  either  of  the  two  saving  clauses  at  the 
end  of  the  section.  My  reading  of  the  section  is  that  a  man 
shall  not  threaten  legal  proceedings  unless  the  manufacture  to 
which  the  threat  applies  infringes  the  legal  right  of  the  threatener, 
or  unless  the  threatener  is  about  to  forthwith  bring  an  action 
to  shew  the  validity  of  his  threats.  If  he  cannot  bring  himself 
within  either  of  those  two,  what  I  call  saving  clauses,  then  the 
section  absolutely  forbids  a  man  threatening  legal  proceedings 
with  regard  to  a  patent  action  at  all ;  and  in  my  opinion,  it  is 
nihil  ad  rem  to  say  that  what  he  did  was  hond  fide,  or  that  what 
he  did  was  on  a  privileged  occasion,  because  the  section  enacts 
that  a  man  shall  not  threaten  unless  he  comes  within  either  of 
the  two  provisoes  at  the  end  of  the  section. 

Then  we  were  pressed  with  the  words  "  circulars,  advertise- 
ments, or  otherwise,"  and  I  think  Mr.  BousfieMs  argument  about 

(1)  43  Ch.  D.  435. 


I 


I 
I 
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the  words  "  or  otherwise  "  being  confined  to  circulars  or  adver-      0.  A. 
tisements  or  such  like  was  a  taking  one,  and  at  first  it  took  me.  1892 
But  when  once  the  conclusion  is  arrived  at  that  this  section  Skinnee 
imposes  an  absolute  prohibition  against  threatening  legal  pro-  ^ 
ceedings  at  all,  imless  the  threatener  comes  within  one  of  the  Shew  &  Co. 
two  provisoes,  I  agree  with  what  has  been  said  by  my  Brothers  A.L.smith.L.j. 
who  have  preceded  me.    Instead  of  the  words  "  or  otherwise  " 
being  words  which  should  be  cut  down  to  "  circulars,  or  adver- 
tisements, or  similar  methods,"  they  are  words  to  which  an 
enlarging  effect  should  be  given,  so  as  to  increase  the  methods 
by  which  an  actionable  threat  can  be  made.    If  the  Legislature 
had  not  inserted  in  this  section  the  words  "  or  otherwise,"  it 
might  have  been  argued  that  a  threat  to  a  third  person  by  a 
.  letter  was  not  a  threat  within  the  section,  and  this  would  have 
{nullified  its  effect.    In  my  judgment  my  Brothers  North  and 
Kekewich  were  right,  and  Yice- Chancellor  Bacon  was  also  right; 
jand  I  agree  that  this  appeal  ought  to  be  dismissed. 

Solicitors  :  WatJcins^  Baylis  &  Co. ;  Waterliouse,  Winterhotham, 
(&  Earrison,  agents  for  Cozens-Hardt/  &  Jewson,  Norwich. 

W.  W.  K. 


EUABON  BEICK  AND  TEEEA  COTTA  COMPANY  v.        a  a. 
GEEAT  WESTEEN  BAIL  WAY  COMPANY. 

[1892    E.    1878.]  KEKEWICH 

'.''(ihuays  Clauses  Consolidation  Act,  1845  (8  <fc  9  Vict.  c.  20),  ss.  77,  78,  79      j^qv.  9. 
[Revised  Ed.  Statutes,  vol.  ix.,  pp.  726,  727] — Minerals — Open  Workings.  ^  ^ 

A  railway,  wMch  was  subject  to  the  provisions  of  the  Railways  Clauses  ^'  ^' 

Consolidation  Act,  1845,  passed  over  a  bed  of  valuable  clay,  the  manner  of 
working  which  in  the  district  was  by  open  quarrying.  The  owner,  who 
had  sold  the  land  to  the  company  reserving  mines,  gave  notice  to  the 
railway  company  of  his  intention  to  work  the  clay,  and  the  company  did 
not  purchase  it : — 

Held  (affirming  the  decision  of  KeJcewich,  J.),  that  the  owner  was  entitled 
to  work  the  clay  from  the  surface,  and  for  that  purpose  to  enter  upon  the 
land  conveyed  by  him  to  the  company,  and  to  remove  the  ballast  and 
surface  soil  lying  above  such  clay. 

r 

IN  1888  the  Plaintiff  company  purchased  an  estate  at  Buahon 
ith  a  view  to  manufacturing  articles  of  a  peculiar  kind  of  clay 


i 


428 


CHANCERY  DIVISION. 


[1893] 


C.  A.  found  in  it.    Through  this  estate  ran  a  railway  which  had  been 

1892  made  by  private  adventure,  and  of  which,  so  far  as  it  went  over 

liuABON  ^^^^  property,  the  Great  Western  Bailway  Company  were  tenants 

Brick  AND  owners  of  the  estate.    In  1889  the  Great  Western  Railway 

Terra  Cotta  _  ^  * 

Company    Company  promoted  a  bill  to  authorize  them,  inter  alia,  to  purchase 

Great  this  railway  compulsorily.  The  Plaintiffs  opposed  the  bill ;  but 
RaIlwaTco  opposition  was  withdrawn  on  an  agreement,  dated  the  10th 
- —  of  August,  1889,  being  entered  into  between  them  and  the 
Great  Western  Baikvay  Company,  Clause  3  provided  that  if  the 
bill  should  be  passed  the  railway  company  should,  on  or  before 
the  13th  of  September,  1889,  serve  on  the  Plaintiffs  notice  to 
treat,  in  pursuance  of  the  Lands  Clauses  Consolidation  Act,  1845^ 
for  a  portion  of  the  estate  shewn  on  a  plan  annexed  to  the  agree- 
ment, being  the  portion  occupied  by  the  railway.  4.  That 
notwithstanding  anything  contained  in  the  Act  when  obtained, 
the  railway  company  should  be  entitled  to  purchase  from  the 
Buabon  Company  under  their  compulsory  powers  only  the  land 
shewn  on  the  plan. 

"11.  In  the  event  of  the  Buahon  Company j  in  pursuance  of  the 
powers  reserved^  by  the  Bailways  Clauses  Consolidation  Act,  1845, 
working  the  minerals  lying  under  or  within  forty  yards  of  the 
said  railway,  the  railway  company  shall  be  entitled,  as  and  when 
such  minerals  are  worked  out  and  removed,  to  enter  into  and 
upon  the  mines  so  worked,  for  the  purpose  of  constructing  and  to 
construct  such  and  so  many  pillars  or  columns,  and  whether  of| 
brick,  stone,  or  other  material,  as  in  the  opinion  of  the  enginee 
for  the  time  being  of  the  railway  company  may  be  necessary  t 
protect  the  said  railway  and  works,  but  so  that  the  railway 
company  in  constructing  such  works  do  not  interfere  with  the 
working  of  the  said  minerals  in  accordance  with  the  provisions 
of  the  said  statute.  Provided  that  nothing  herein  contained] 
shall  interfere  with  or  affect  the  right  of  the  Biiahon  Company  to 
compensation  for  minerals  as  provided  by  the  said  statute,  or  foi 
any  interference  with  the  free  working  or  getting  of  same." 

The  Act  was  passed,  and  the  railway  company  gave  the  Biiahorl^ 
Company  notice  to  treat  for  the  above  land.  The  purchase- 
money  was  fixed  by  arbitration  at  £7497,  the  award  expressly 
excluding  the  value  of  the  clay  used  by  the  Buahon  Company  ii 
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their  roanufacture,  for  the  reason  that  such  clay  was  a  mineral  0.  A. 
within  the  meaning  of  the  Bailways  Glauses  Consolidation  Act.  1892 

By  indenture  dated  the  30th  of  December,  1890,  the  Buahon  Kuabon 
Company  and  their  mortgagees  granted  the  land  in  question  to  terea^Cotta 
.the  railway  company  in  fee,  "except  and  reserved  out  of  the  Company 
I  assurance  hereby  made  the  mines  and  minerals  under  the  said  Great 
hereditaments  and  premises,  and  including  in  such  exception  railway  Co. 
the  material  used  by  the  Budbon  Company,  and  referred  to  in 
the  hereinbefore  recited  award." 

On  the  18th  of  January,  1892,  the  Plaintiffs  gave  notice  to 
the  railway  company,  under  sect.  79  of  the  Bailways  Clauses 
Consolidation  Act,  of  their  intention  to  work  the  clay  lying  under 
and  within  forty  yards  of  the  railway. 

It  appeared  that  the  clay  came  up  nearly  to  the  surface 
of  the  land,  being  only  covered  by  a  layer  of  surface  soil, 
varying  from  three  to  eight  feet  in  thickness.  The  custom  in 
the  district,  where  there  were  various  works  of  the  same  descrip- 
tion as  that  of  the  Plaintiffs,  was  to  get  the  clay  by  open 
quarrying,  and  not  by  underground  workings.  The  course  of 
practice  was  in  the  first  place  to  remove  the  surface  soil  over  a 
considerable  space,  so  as  to  avoid  the  mixing  any  of  it  with  the 
elay,  and  then  to  dig  out  the  clay. 

The  Plaintiff  company  in  the  first  place  laid  bare  the  clay  up 
to  the  boundary  of  the  railway,  and  then  proceeded  to  quarry  it 
to  a  depth  of  twenty-five  feet  or  more.  Finding  that  they  were 
inconvenienced  by  the  falling  in  of  surface  soil  and  ballast 
from  the  land  of  the  railway  company,  they  laid  a  tramway  for 
the  purpose  of  carrying  it  away.  This  tramway  was  partly  on 
the  land  of  the  Buahon  Company  and  partly  on  that  of  the 
railway  company.  The  railway  company  removed  the  trams. 
At  the  end  of  September  the  Buahon  Company  laid  a  tramway 
mainly  on  their  own  land,  but  running  into  the  Defendants' 
land,  for  the  purpose  of  removing  the  surface  soil  and  ballast  on 
the  land  of  the  Defendants  immediately  adjoiniug  the  quarry. 
The  Defendants  tore  up  such  of  the  tram  rails  as  were  on  their 
land,  raised  a  hoarding  between  their  land  and  that  of  the  Plain- 
tiffs, and  replaced  ballast  upon  that  part  of  their  own  land  which 
had  been  cleared  by  the  Plaintiffs.    It  was  not  alleged  that  the 
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C.  A.      Plaintiffs  had  done  anything  more  than  was  necessary  for  the 
1892       advantageous  digging  of  the  clay  according  to  the  practice  of  the 
RuABON  neighbourhood. 
TERRrco'SA  Plaintiffs  brought  their  action  to  restrain  the  Defendants 

Company    from  interfering  with  the  Plaintiffs  in  getting  the  clay  from 

Great     under  the  railway  or  other  property  of  the  Defendants,  or  in 

Western 

Railway  Co,  removing  the  surface  soil  or  other  substance  lying  above  the  same, 
and  from  removing  the  tram  rails  laid  down  by  the  Plaintiffs  for 
the  purpose  of  removing  such  surface  soil  or  other  substance,  or 
for  getting  such  clay.    The  Plaintiffs  also  asked  for  damages. 

The  Plaintiffs  gave  notice  of  motion  for  injunction,  and  it 
was  arranged  that  the  motion  should  be  treated  as  the  trial. 

The  motion  was  heard  before  Mr.  Justice  Keheioich  on  the 
9th  of  November,  1892. 

Warmington,  Q.C.,  Hophinson,  Q.C.,  and  F.  Bodd,  for  the 
Plaintiffs  :— 

The  evidence  shews  that  working  these  mines  of  clay  by  exca- 
vations in  the  surface  is  a  proper  and  necessary  manner  of  work- 
ing them,  "  and  according  to  the  usual  manner  of  working  such 
mines  in  the  district,"  within  sect.  79  of  the  Baikvaijs  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20).  The  mines  having 
been  excepted  out  of  our  conveyance,  and  the  company  having 
neglected  to  avail  themselves  of  the  opportunity  of  purchasing 
them  under  sect.  78,  they  cannot  now  prevent  us  from  utilizing 
what  is  our  own  property,  and  getting  this  clay  in  the  manner 
in  which  it  is  usually  worked  in  the  district — that  is,  by  excava- 
tions in  the  surface.  The  convenience  of  the  railway  company 
has  nothing  to  do  with  the  mine-owner's  rights ;  the  existence 
of  the  railway  is  an  accident  which  does  not  affect  us  in  the 
least.  We  are  entitled,  under  sect.  79,  to  work  exactly  to  the 
same  extent  as  if  there  had  been  no  railway  at  all  and  no  con- 
veyance, for  the  company  can  claim  no  right  of  support :  Great 
Western  Bailivay  Company  v.  Bennett  (1).  "  Mines  and  minerals," 
under  sects.  77  and  78,  include  minerals  worked  according  to 
the  custom  of  the  district  by  open  or  surface  workings :  Midland 
Bailivay  Company  v.  Bohinson  (2). 

(1)  Law  Rep.  2  H.  L.  27,  iO.  (2)  15  App.  Cas.  19. 
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Cripps,  Q.C.,  and  Medd,  for  the  Defendants : —  0.  A. 

We  do  not  deny  that  the  clay  is  the  property  of  the  Plaintiffs, 
Qor  their  right  to  work  it  even  to  the  extent  of  letting  down  our 
line  and  up  to  our  boundary ;  but  we  contend  that  they  cannot,  Terra  Cotta 
by  what  Mr.  Justice  Kay  has,  in  Midland  Bailway  Company  v.  v. 
Eaimchwood  Brick  and  Tile  Company  (1),  called  an  "  ingenious  Western 
distortion  "  of  the  provision  in  sect.  79  of  the  Railways  Clauses  Act,  Railway  Co. 
trespass  upon  our  surface  by  working  across  our  boundary,  taking 
away  our  ballast,  and  taking  up  the  sleepers  and  rails  on  which 
iwe  carry  our  traffic.  The  power  of  the  railway  company  to 
acquire  the  clay  within  the  time  limited  for  the  exercise  of  their 
statutory  powers,  if  deemed  advisable  for  the  support  of  their 
line,  is  not  taken  away  by  sect.  77  and  the  following  sections : 
Errington  v.  Metropolitan  District  Bailway  Company  (2).  The 
relations  between  the  parties  and  also  the  agreement  that  was 
entered  into  make  it  clear  that  our  line  was  not  to  be  interfered 
l^vith  by  the  Plaintiffs  in  working  their  clay.  Sect.  79  only 
[enables  the  mine-owners  to  work,  as  therein  mentioned,  so  far  as 
they  can  do  so  without  interfering  with  the  vested  rights  of  any 
one  else.  They  must  work  subject  to  the  existing  rights  of  the 
railway  company.  What,  then,  is  the  right  of  the  railway  com- 
pany ?  The  mines  belong  to  the  mine-owner,  because  they  are 
pxcepted  out  of  the  grant  to  the  railway  company ;  but  what  is 
Qot  excepted  out  of  such  grant  is  the  actual  property  of  the 
sompany,  placed  on  the  surface — that  is  to  say,  their  ballast 
md  line  of  rails.  Under  sect.  77  mines  are  excepted  out  of  the 
conveyance  of  the  surface  to  the  railway  company,  and  it  has 
been  held  that  the  company  are  not  entitled  to  subjacent  or 
idjacent  support,  and  that,  therefore,  the  mine-owner  may  let 
ilown  the  surface  because  he  is  only  working  according  to  the 
fights  reserved  to  him.  But  here  the  Plaintiffs,  the  mine- 
3wners,  desire  to  cause  injury  to  us  by  invading  our  property 
md  taking  away  our  fences  and  ballast — that  is  to  say,  they  are 
(vorking  their  mines  inconsistently  with  the  right  vested  in  us. 
[f  they  want  to  work  the  clay  under  our  line,  they  must  do  so  by 
vorking  from  the  side  and  excavating  without  trespassing  on 


(1)  20  Ch.  D.  552,  560. 


(2)  19  Ch.  D.  559,  571-2. 
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C.  A.      our  property  at  all :  Midland  Bailway  Company  v.  Haiinchwood  ■ 
1892      Brich  and  Tile  Company  (1). 
RuABON        Provisions  in  an  Act  of  Parliament  as  to  the  mode  of  working 

Terra\'otta  i^iiierals  ought  not  to  be  read  as  applying  to  the  rights  of  the 
Company    owner  of  the  surface :  Davis  v.  Treharne  (2).    There  is  nothing 
Great     in  Midland  Bailway  Company  v.  Haunchwood  Brick  and  Tile 

Raii^way^Co.  Company  which  is  inconsistent  with  our  argument.    That  case; 

turned  solely  on  the  meaning  of  the  word  "  mines  "  in  sect.  77  of 
the  Act  of  1845  (8  &  9  Vict.  c.  20).  So  in  Great  Western  Bail 
luay  Company  v.  Bennett  (3)  and  Midland  Baihvay  Company  v. 
BoUnson  (4),  the  question  was  as  to  the  right  to  work  at  all,  and  the 
decision  in  the  last-mentioned  case  went  solely  on  the  point  that  i 
the  limestone  which  it  was  sought  to  get  was  a  mineral  within 
sects.  77  and  78.  None  of  those  cases  dealt  with  the  distinction 
which  exists  between  a  claim  to  work  mines  simpliciter  and  a 
claim  to  come  upon  the  surface  and  work  them  so  as  to  interfere 
with  the  vested  rights  of  the  railway  company,  and  to  the  de- 
struction of  their  railway.  On  the  other  hand,  in  Pountney  vj 
Clayton  (5),  Brett,  M.K.  (6),  said:  "Therefore,  even  where  the 
mines  are  to  be  deemed  excepted  out  of  the  conveyance  to  the 
railway  company,  any  one  who  by  digging  the  land  and  not  by  the 
operation  of  mining,  were  to  let  down  the  surface  on  which  was 
the  railway,  would  be  a  trespasser,  as  he  would  be  digging  on 
the  land  of  the  railway  company,"  and  that  is  quoted  with 
approval  by  Lord  Macnaghten  in  Midland  Bailway  Company  v. 
BoUnson  (7),  and  he  expressly  says  that,  although  a  railway  com- 
pany is  not  entitled  to  support  from  the  minerals  under  their 
line,  it  does  not  follow  that  the  mine-owner  is  ehtitled  to  enter 
upon  the  surface,  which  unquestionably  belongs  to  the  railway 
company,  and  break  it  up  by  working  from  the  surface.  In 
Midland  Bailway  Company  v.  Miles  (8)  the  decision  in  Great 
Western  Bailway  Company  v.  Bennett  was  carefully  considered  by' 
Mr.  Justice  Stirling,  and  he  points  out  that  the  mine-owner  iu 
order  to  work  the  minerals  from  the  surface  must  get  "  lawfully 


(1)  20  Ch.  D.  552,  560-1.  (5)  11  Q.  B.  D.  820. 

(2)  6  App.  Cas.  460.  (6)  Ibid.  833. 

(3)  Law  Rep.  2  H.  L.  27.  (7)  15  App.  Cas.  24,  36. 

(4)  15  App.  Cas.  19.  (8)  33  Ch.  D.  632. 
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and  properly  "  on  the  land,  shewing  that  some  statutory  provi-  C.  A. 
sion  is  required  enabling  him  to  get  lawfully  to  the  surface.  1892 

The  matter,  therefore,  is  Tes  integvd)  and  having  regard  to  the  Euabon 
amount  of  the  purchase-money  given  by  the  railway  company  t^jJ^J^^qJ^^^ 
for  the  purchase  of  an  existing  line  which  had  been  worked  for  Company 
thirty  years,  it  is  impossible  to  suppose  that  it  was  the  intention  Geeat 

•  •  •  "Western 

or  in  the  contemplation  of  the  parties  that  it  should  be  open  to  railway  Oo. 
the  vendor  to  destroy  the  railway  immediately  after  he  had  sold  ~ 
the  land. 

Warmingtorif  in  reply  : — 

The  Plaintiffs  rest  their  case  on  Great  Western  Bailivay  Company 
V.  Bennett  (1).  The  decision  of  the  House  of  Lords  establishes 
the  law  that  under  the  Bailways  Clauses  Acts  the  mine-owner  has 
an  absolute  right  to  work  his  mines  according  to  the  usual 
manner  of  working  in  the  district,  and  that  there  is  no  limitation 
of  that  right,  except  this,  that  he  must  exercise  it  with  a  view 
to  the  beneficial  working  of  the  mines  and  not  maliciously  for 
the  purpose  of  injuring  the  railway  company.  The  law  as  so 
laid  down  is  accepted  by  Mr.  Justice  Stirling  in  Midland  Bailway 
Company  v.  Miles  (2),  and  recognised  by  Lord  Herschell  in  Mid- 
land Bailway  Company  v.  Bohinson  (3).  The  words  of  Brett,  M.E.y 
cited  from  Pountney  v.  Clayton  (4),  are  a  mere  dictum^  which  no 
doubt  derives  weight  from  the  apparent  approval  of  Lord 
Macnaghten  (differing  from  the  judgment  of  the  other  Lords) 
in  Midland  Bailway  Company  v.  Bohinson,  but  neither  that 
dictum  nor  the  dictum  of  Lord  Macnaghten  himself  (5)  can  avail 
lagainst  the  direct  authority  of  Great  Western  Bailway  Company 
rv.  Bennett, 

jKEKEWICH,  J. : — 

It  has  been  argued  that  the  precise  point  which  I  am  now 
•ailed  upon  to  decide  has  not  been  decided  in  any  previous 
ase ;  and  if  that  were  so  I  should  take  some  time  to  consider  my 
udgment,  because  it  obviously  is  a  question  of  vast  importance, 

(1)  Law  Kep.  2  H.  L.  27.  (3)  15  App.  Cas.  19. 

(2)  33  Ch.  D.  632.  (4)  11  Q.  B.  D.  820. 

(5)  15  App.  Cas.  36. 
Vol.  I.  1893.  2  [  1 
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0.  A.      not  only  to  the  parties  engaged  in  this  particular  litigation,  but 
1892       to  all  who  are  concerned  with  minerals  under  railways,  or  other 
KuABON     like  communications — that  is  to  say,  not  only  to  the  railway 

Terra^Cotta  companies,  or  canal  companies,  or  tramway  companies,  but  also 
Company         landowners  who  have  parted,  with  their  interests  to  those 
Great     companies.    But  in  my  view  the  question  has  been  disposed  of. 

Railway  Co.  and  I  really  have  only  to  apply  former  decisions  to  the  present 
Kek^^,  J.  case.  What  is  said  to  be  the  novelty  is  this.  It  is  admitted  on 
behalf  of  the  Defendants,  the  Great  Western  Railway  Company^ 
that  the  landowner,  who  has  sold  one  of  the  vertical  strata  of 
his  land,  using  Sir  George  JesseVs  expression  in  Eardley  v.  Grau' 
ville  (1),  and  has  reserved  one  stratum,  as,  for  instance,  a  stratum 
of  clay,  either  by  the  express  words  of  his  conveyance,  or  by  the 
application  to  it  of  the  words  of  the  Railways  Clauses  Consolida- 
tion Act,  may  work  that  clay  as  he  pleases,  so  long  as  he  does  it 
in  a  proper  manner,  and  notwithstanding  that  the  necessary 
natural  and  physical  result  of  that  working  is  to  let  down  the 
railway.  But  it  is  said,  for  that  purpose  he  must  get  at  this 
stratum  as  he  best  can.  His  rights  are  said  to  be  defined  by  the 
law  which  is  stated  by  Sir  George  Jessel  in  the  case  to  which 
I  have  just  referred  (2)  :  "  The  freeholder  retains  the  mineral 
stratum  as  part  of  his  ownership ;  and  whether  or  not  he  takes 
the  minerals  or  subsoil  out  of  the  stratum,  the  stratum  still 
belongs  to  him  as  part  of  the  vertical  section  of  the  land."  He 
can  abstract  the  contents  of  that  physical  area  in  any  way  he 
pleases,  and  in  any  way  that  is  possible,  if  he  can  only  manage 
to  do  it  without  trespassing  upon  any  other  person's  land.  With 
the  consequences,  when  he  has  done  it,  he  is  not  in  the  least  | 
concerned.    That  is  common  ground. 

But  in  this  case,  as  in  many  others,  the  question  arises  re-| 
specting  a  mineral  (for  it  has  not  been  doubted  and  could  not  | 
be  doubted  that  the  clay  in  question  is  a  mineral  within  the 
meaning  of  the  Act),  which  can  only  be  got  at  by  means  of 
surface  workings,  as  was  described  again  by  Sir  George  Jessel  in  his| 
judgment  in  the  case  of  Errington  v.  Metropolitan  District  Rail- 
way Company  (3).    The  railway  company  now  say,  "  Work  that] 

(1)  3  Ch.  D.  826,  834.  (2)  3  Ch.  D.  834. 

(3)  19  Ch.  D.  571. 
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clay  if  you  can,  but  you  have  no  right  to  come  upon  our  land  ;      C.  A. 
you  have  conveyed  the  surface  to  us,  and  we  have  used  it  for  1892 
the  purposes  of  our  railway,  for  which  the  conveyance  was  Ruabon 
intended  to  enure,  and  which  must  have  been  in  the  contem-  terka^Cotta 
plation  of  the  parties,  and  it  cannot  be  that  you  are  now  entitled  Company 
to  break  down  a  hedge,  to  come  upon  the  line,  take  up  the  Great 

AVestjern" 

[ballast  which  we  have  laid  down,  and  remove  the  sleepers  with  Railway  Co. 
all  their  chairs  and  other  fixings,  and  the  permanent  way  which   Kekewich,  j. 
rests  upon  the  whole — that  is,  in  short,  a  trespass.    That  is  not 
using  your  property,  but  using  ours  ;  and  though  you  are  entitled 
to  use  your  own  property,  irrespective  of  consequences,  you  are 
Qot  entitled  to  use  or  take  ours."   That  is  the  position.  Dealing, 
%s  we  are,  with  a  railway  company,  there  is  no  occasion  to 
consider  what  is  implied  in  the  reservation  of  the  minerals,  or 
of  this  particular  mineral,  because  the  rights  of  the  railway 
jompany  on  the  one  hand,  and  the  landowner  on  the  other,  are 
ill  defined  by  the  Railways  Glauses  Consolidation  Act,  1845,  and 
by  that  fasciculus  of  clauses  which  commences  with  sect.  77. 
The  one  on  which  the  present  question  mainly  depends  is 
ject.  79.    The  landowner,  who  has  reserved  a  vertical  stratum 
)f  this  kind — again  I  say,  either  by  not  mentioning  it  in  the 
jonveyance  so  as  to  make  the  Act  apply,  or  by  express  words, 
)r  as  very  frequently  happens  by  both  means — the  landowner 
s  entitled  to  work  his  mines,  after  certain  notices  and  so  forth, 
'  in  any  manner  proper  and  necessary  for  the  beneficial  working 
hereof,  and  according  to  the  usual  manner  of  working  such 
nines  in  the  district  where  the  same  shall  be  situate."    It  has 
lot  been  denied  that  according  to  the  usual  manner  of  working 
in  the  district  in  which  this  clay  is  situate,  it  ought  to  be 
forked  from  the  surface,  and  that  has  not  really  been  argued 
before  me.    The  judgment  to  which  I  have  already  referred  in 
^rrington  v.  Metropolitan  District  Bailway  Company  (1)  would 
ispose  of  anything  but  a  substantial  argument  supported  by  sub- 
tantial  evidence  to  the  contrary.    Therefore,  if  they  are  to  work 
t  according  to  the  custom  of  the  country,  and  according  to  the 
sual  manner  of  working,  they  must  work  it  from  the  surface, 
'hat  does  not  mean  that  they  must  not  work  it  in  any  other 

(I)  19  Ch.  D.  559. 
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O.A.      way,  and  probably  what  was  said  by  Mr.  Justice  Kay  in  Midland' 
1892       Baihvay  Company  v.  Haunehivood  Brick  and  Tile  Company  (1) ' 
KuABON     would  be  an  answer  to  any  contention  of  that  kind.    But  the 
Terracotta  landowner  says :  "  This  being  the  proper  manner  and  mode  oi 
Company    working,  I  am  entitled  to  work  in  that  manner,  though  possibly; 
Geeat     I  might  also  be  entitled  to  work  in  some  other  way."  Thatl 

"Western  ■ 
Kailwat  Co.  question  he  does  not  desire  to  raise  ;  therefore,  it  comes  to  this-.j 

Kekewich,  J.      being  either  conceded  or  proved  that  that  is  the  ordinary  wa\: 

of  working,  and  that  it  would  be  a  departure  from  the  ordinarji 

manner  of  working  to  approach  the  clay  from  underground,  i? 

the  landowner  entitled  to  do  what  he  claims  to  be  entitled  t( 

do,  namely,  come  upon  the  surface  ?    If  he  may  come  upon  th(i 

surface  to  work,  if  he  is  entitled  to  work  upon  the  surface, 

think  all  the  rest  follows.    I  need  not  pause  to  inquire  whethe 

he  may  break  down  the  hedge,  or  whether  he  may  remove  th' 

sleepers,  and  so  forth,  because  all  that  is  subordinate.    All  tha 

character  of  work  would  be  incidental  to  working  from  thj 

surface;  and  though  he  would  of  course  be  liable  in  damage| 

by  way  of  compensation  if  he  did  not  do  all  that  was  right  an' 

reasonable  for  the  protection  of  the  railway  company,  his  righ 

in  those  matters  of  detail  would  be  governed,  not  merely  by  tbj 

reservation  in  the  Act  of  Parliament  but  by  the  ordinary  lav 

which  implies  in  any  right  granted  by  reservation  or  otherwi: 

whatever  is  necessary  to  give  that  right  full  effect.    I  repeat, 

is  said  on  one  side  that  this  is  a  new  point;  it  is  said  on  tl 

other  side  that  it  depends  entirely  upon  the  Act  of  Parliamer 

I  intend  to  dispose  of  it  on  the  footing  of  its  not  being  a  n€ 

point,  and  I  intend  that  anything  I  say  about  it  shall  rest  ( 

authority,  and  on  authority  only,  leaving  it  open,  if  it  is  ope 

to  be  argued  elsewhere  at  any  time,  in  this  or  in  any  other  ca; 

that  what  I  consider  to  be  decided  was  wrongly  decided,  wit, 

out  any  fetter,  if  my  decision  could  be  one,  from  any  decision , 

mine. 

The  point  certainly  arose  in  the  minds  @f  the  noble  Lords  wj 
took  part  in  the  case  of  Great  Western  Bailivay  Company 
Bennett  (2).   I  say  it  arose  in  their  minds  because  their  languaj 
shews  it.    It  may  be  argued,  and  I  express  no  definite  opini| 
(1)  20  Ch.  D.  552.  (2)  Law  Eep.  2  H.  L.  27. 
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of  my  own  upon  the  point,  that  that  case  might  have  been  dis-      C.  A. 

posed  of  in  the  way  in  which  it  was  disposed  of  in  the  House  of  1892 

Lords  without  any  expression  of  opinion  on  this  particular  point,  Ruabon 

and  the  statement  of  the  case  by  Lord  Chelmsford  in  moving  the  t?p!^ra^Cotta 

judgment  of  the  House  points  in  that  direction.    He  states  the  Company 

case  thus  (1)  :  "  The  question  to  be  determined  is,  whether  " — then  Gkeat 
I  "Western 
follows  a  somewhat  long  parenthesis — "  the  plaintiffs  in  error  are  eailway  Co. 

,  entitled  to  sufficient  support  to  the  railway  from  the  portion  of  the   Kek^h,  j.i 
I  mines  and  minerals  lying  under  or  adjoining  the  same,  without 
being  bound  to  make  compensation  to  the  defendant  in  error.-' 
It  may  very  well  be  argued  that  the  question  could  be  determined 
;  without  any  expression  of  opinion  on  the  part  of  the  House,  or 
I  any  members  of  it,  respecting  surface  rights  ;  that  is  to  say,  the 
right  to  work  from  the  surface.   The  integrity  of  the  surface  was 
i  in  question,  because  the  House  had  to  determine  whether  the 
I  surface  might  properly  be  let  down ;  but  working  from  the 
surface  does  not  appear  to  have  been  directly  in  question  there. 
Notwithstanding  that,  two  of  the  noble  Lords  did  express  distinct 
I  opinions  upon  the  point :  there  is  the  expression  of  Lord  Chelms- 
ford himself  at  the  bottom  of  page  38,  and  there  is  the  still  more 
distinct  expression  of  Lord  Cranworth  on  the  top  of  page  40. 
Again,  it  has  been  argued  that  on  the  proper  construction  of 
that  language,  and  having  regard  to  the  question  before  the 
•House,  what  Lord  Cranworth  meant,  and,  if  Lord  Cranivorth, 
Lord  Chelmsford,  was  that  the  working  underground  must  be 
independent  of  the  conveyance  of  the  surface,  and  must  be  such 
that  the  owner  of  the  surface  might  operate  upon  it,  and  the 
House  was  not  thinking  of  working  through  the  surface,  but  only 
of  working  underground  with  reference  to  the  surface.  But 
whether  that  be  a  fair  construction  of  their  language  or  not,  I  say 
again  I  express  no  opinion.    Lord  Westbury,  who  was  the  only 
other  party  to  the  judgment,  does  not  appear  to  me  to  have  used 
language  at  all  equivalent  to  Lord  Cranworth^ s  or  Lord  Chelms- 
ford's.   On  page  42  he  says :  "  If  the  company  should  not  think 
it  requisite,  the  mine-owner  is  left  under  no  other  obligation 
than  that  he  is  to  win  the  mines  in  a  proper  manner ;  and  if 
there  is  a  custom  of  the  country  it  must  be  done  according  to 
(1)  Law  Eep.  2  H.  L.  37. 
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0.  A.      that  custom."    But  he  says  nothing  about  the  surface,  and  the 
1892       most  that  can  be  said  about  his  judgment  in  favour  of  the 
RuABON     plaintiffs'  view  is  that  he  was  there,  and  did  not  dissent  from 

TEB^^RrCOTTA  ^^^^  ^^^^ 

Company       Now  I  have  taken  care  to  express  no  opinion  respecting  the 
Great     meaning  of  the  language  there  used  by  Lords  Chelmsford  and 
Railw^Co.  CranworthjQJidL  I  have  done  so  for  this  reason,  that  the  judgments 
Kftk^widi  J    ^^^^  been  considered  in  other  litigations,  and  have  received  a 

  construction  which  I  think  is  quite  as  much  binding  upon  me  as 

the  decision  itself.    Before  going  to  that,  I  should  wish  to  deal 
with  a  possible  authority  the  other  way,  and  that  is  the  judgment 
of  Lord  Macnaghten  in  Midland  Bailway  Company  v.  BoUnson  (1), 
and  the  dictum  of  the  present  Master  of  the  Eolls,  to  which 
Lord  Macnaghten  refers.    Now,  first,  as  regards  Fountney  v, 
Clayton  (2),  the  dictum  of  the  present  Master  of  the  Kolls  in  that 
case  of  course  derives  considerable  authority  from  having  been  I 
cited  by  Lord  Macnaghten  in  the  House  of  Lords  when  he  called  I 
the  attention  of  counsel  to  it.   But  certainly,  though  entitled  to  ' 
the  greatest  respect  as  a  dictum^  it  was  not  necessary  for  the  deci- 
sion of  the  case  which  was  then  before  the  Court,  and  I  cannot 
help  observing  that  Lord  Esher  was  a  party  to  the  decision  in 
Errington  v.  Metropolitan  District  Railway  Comjoany  (3),  and  that 
he  entirely  concurred  in  the  view  taken  by  Sir  George  Jessel  and  [ 
Lord  Justice  EolJcer,  and  that,  though  again  that  did  not  decide  I 
this  question — though  this  question  was  not  actually  before  the  ; 
Court — there  was  a  very  strong  expression  of  opinion  on  the  part 
of  Sir  George  Jessel  at  the  bottom  of  page  571  and  the  top  of 
page  572  of  19  Ch.  D.,  where  he  says  :  "  If  that  is  so,  if  they 
do  not  buy  them,  the  owner  after  thirty  days'  notice  may  break 
the  surface  and  dig  up  the  gravel  and  clay,"  and  the  whole 
of  his  judgment  points  in  that  direction,  though  he  upheld 
the  right  of  the  railway  company  to  give  a  notice  to  purchase 
the  minerals — there  was  nothing  there  but  gravel  —  almost 
immediately  after,  or  a  very  short  time  after,  they  had  pur- 
chased the  surface,  rather  indicating  a  want  of  value  in  the 
minerals  to  them.    He  upheld  that  on  the  ground  that  they 

(1)  15  App.  Cas.  19.  (2)  11  Q.  B.  D.  820,  833. 

(3)  19  Ch.  D.  559. 
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could  be  worked  from  the  surface,  and  could  not  be  worked  in      0.  A. 
any  other  way.    The  Master  of  the  Rolls  was  a  party  to  that  i892 
decision,  and  says  not  a  word  by  way  of  dissent  from  Sir  George  buabon 
Jessel.    That,  of  course,  is  not  conclusive  as  to  his  meaning  ;  and  rpgj^g^(^^^ 
it  is  quite  possible  that  what  he  said  in  Pountney  v.  Clayton  (1)  Company 
may  be  reconciled  with  that ;  but  still  what  he  said  in  Pountney  Geeat 
V.  Clayton,  being  only  a  dictum,  must  be  regarded  with  reference  r^^-aTco 
to  his  concurrence  in  the  other  case.     But  Lord  Macnaghten  ^-^^^^  j 

not  only  quotes  that,  and  I  think  must  be  taken  to  have  quoted   

it  with  approval,  but  himself  expresses  an  opinion  pretty  strongly 
at  the  end  of  his  judgment.  He  says  (2)  :  "  I  do  not  think 
that  it  necessarily  follows  from  that  circumstance " — that  is, 
the  circumstance  that  a  railway  company  is  not  entitled  to 
support  from  adjacent  or  subjacent  mines — "  that  a  mine-owner 
who  is  entitled  to  withdraw  support  by  working  his  mines  in 
the  ordinary  course  if  the  company  do  not  compensate  him  is 
entitled  to  enter  upon  the  surface,  which  unquestionably  belongs 
to  the  railway  company,  and  break  it  up  by  working  from  the 
surface."  That  is  a  strong  expression  on  the  part  of  Lord 
Macnaghten,  and  if  it  were  the  judgment  of  the  House  would  be 
binding  upon  me,  and  probably  conclude  this  case,  notwith- 
standing that  it  is  at  variance  with  the  earlier  case  of  Great 
Western  Bailway  Company  v.  Bennett  (3).  But  it  is  not  the 
judgment  of  the  House  ;  it  is  an  expression  of  opinion  by  a  Lord 
of  Appeal  differing  from  his  colleagues.  He  held  that  the  judg- 
ment of  the  Court  below  was  wrong,  and  ought  to  be  reversed. 
His  opinion  counted  for  nothing,  and  it  would  be  an  entire 
departure  from  authority  to  say  that  what  he  said  in  the  course 
of  his  differing  judgment  can  weigh  against  the  judgment 
itself,  or  against  the  authorities  which  are  recognised  in  it.  I 
certainly  treat  the  judgment  of  Lord  Herschell  in  the  same  case 
as  pointing  to  the  conclusion,  though  he  does  not  expressly  say 
it,  that  the  mine-owner  may  work  from  the  surface.  He  quotes, 
with  approval,  what  Lord  Chelmsford  says  in  Great  Western 
Railway  Company  v.  Bennett,  and  though  he  does  not  refer  to 
what  Lord  Cranworth  said,  of  course  he  had  the  whole  case 

(1)  11  Q.  B.  D.  820.  (2)  15  App.  Gas.  36. 

(3)  Law  Kep.  2  H.  L.  27. 
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0.  A.      before  bim,  and  if  be  bad  wisbed  to  qualify  or  modify  tbat,  I 
1892       take  it  for  granted  be  would  bave  done  so.    Tbe  only  otber  case 
RuABON     to  wbicb  I  wisb  to  refer,  and  it  is  one  wbicb  bas  great  influence 
tSra^C^tta  ^^^^  me,  is  M■cZZa7^cZ  Bailway  Company  y.  Miles  (1),  before  Mr. 
Company    Justice  Stirling.  I  am  not  sure  tbat  Mr.  Justice  Pearson,  altbougb 
Great     be  granted  tbe  injunction  in  tbat  case,  took  precisely  tbe  same 
BailwaTco.  vi^w  as  Mr.  Justice  Stirling  did  afterwards  at  tbe  trial.  Tbe 
Kek^^  J    injunction  was  granted,  as  I  gatber,  ratber  on  tbe  ground  of  its 
being  more  convenient  to  grant  an  injunction  wbere  tbere  was 
a  serious  question  to  be  tried.    But  Mr.  Justice  Stirling  goes 
into  tbe  wbole  law  in  a  considered  judgment,  and  wbat  I  desire 
to  insist  on  is  tbis — not  tbat  be  formed  an  opinion  of  bis  own, 
tbougb  I  bave  no  doubt  be  did — not  tbat  tbis  is  an  expression 
of  bis  own  opinion,  or  view  of  wbat  tbe  law  is  on  tbe  construction 
of  tbe  79tb  section,  but  tbat  be  expresses  tbe  result  of  otber 
cases,  and  particularly  of  Great  Western  Bailway  Company  y. 
Bennett  (2) ;  and  tbis  judgment,  delivered  more  tban  six  years 
ago,  seems  to  me  to  exclude  from  tbe  consideration  of  tbis 
Court  any  criticism  of  tbe  language  of  Lord  Chelmsford  and 
Lord  Cranworth,  and  to  make  it  impossible  for  me  to  regard 
tbose  noble  lords  as  meaning  anytbing  otber  tban  tbey  said 
grammatically.    I  do  not  pause  to  read  tbrougb  Mr.  Justice 
Stirling's  judgment ;  but  be  does  treat  tbat  case  as  conclusive, 
and  be  deals  witb  tbe  argument  witb  reference  to  Lord  Cran- 
worth's  judgment — wbicb  certainly,  to  my  mind,  is  Mr.  Cripps 
strongest  argument,  tbat  tbe  landowner  cannot  work  tbis  clay  in 
tbe  manner  be  proposes  witbout  a  trespass.    Tbat  is  tbe  sbort 
and  strong  way  of  putting  tbe  case,  and  witb  tbat  Mr.  Justice 
Stirling  deals,  and  refers  to  tbe  judgment  of  Mr.  Justice  Kay,  in 
Midland  Bailway  Company  v.  Eaunchwood  Brick  and  Tile  Com- 
pany (3),  wbicb  may  or  may  not  be  a  decision  tbe  otber  way.  It 
requires  perbaps  a  little  examination  to  understand  precisely 
wbat  Mr.  Justice  Kay  meant  by  expressions  wbicb  be  used  with 
reference  to  tbe  arguments  addressed  to  bim  and  not  to  tbe 
general  law. 

Therefore,  it  comes  to  tbis,  tbat  I  bave  distinct  language  used 

(2)  33  Ch.  D.  632.  (2)  Law  Eep.  2  H.  L.  27. 

(3)  20  Ch.  D.  652. 
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in  the  House  of  Lords,  possibly  capable  of  an  interpretation  other  A, 
than  has  been  given  to  it  in  other  cases,  but  construed  by  other 
learned  Judges  whose  decisions  are  binding  upon  me,  and  upon  Ruabon 
the  meaning  as  so  construed  the  Plaintiffs  are  entitled  to  what  terea^'otta 
they  claim — that  is  to  say,  to  go  upon  the  land  which  they  have  Co^^ny 
themselves  parted  with  and  conveyed,  and,  within  the  limits  Great 
defined  by  the  Bailways  Clauses  Act  as  regards  damage  and  E  ail  way  Oo. 
compensation  and  so  forth,  to  work  this  clay  from  the  surface.       Kekewich,  j. 

It  follows  that  if  that  right  be  interfered  with,  which  it  has  " 
been  honestly,  by  the  railway  company  contesting  the  right,  the 
Plaintiffs  are  entitled  to  damages  for  such  interference. 

I  think  the  proper  course  to  pursue  will  be  to  declare  that 
the  Plaintiffs  are  entitled  to  work  the  clay.  I  suppose  some 
particular  words  will  be  easily  framed  to  describe  the  clay  from 
the  surface  of  the  land  conveyed  by  them  to  the  railway  com- 
pany. I  doubt  whether  it  is  necessary  to  do  any  more ;  but  if  it 
would  be  more  convenient,  I  should  not  object  to  go  on  to  say, 
^'  and  for  that  purpose  also  to  remove  the  ballast,  sleepers,  and 
permanent  way  of  the  railway  company." 


The  order  drawn  up  was  as  follows  : — 

Declare,  that  the  Plaintiffs  are  entitled  to  work  their  clay  from  under  the 
land  of  the  Defendants  conveyed  by  the  Plaintiffs  to  the  Defendants  by  deed 
dated  the  30th  of  December,  1890,  and  for  that  purpose  are  entitled  to  enter 
M     upon  the  said  land  of  the  Defendants  so  conveyed  as  aforesaid,  and  to  remove 
•    jthe  ballast,  "  fey,"  or  surface  soil,  ly'mg  or  being  above  such  clay. 

'  Order  that  the  Defendants,  their  servants,  &c.,  be  perpetually  restrained 
irom  hindering  or  interfering  with  the  Plaintiffs  working  their  said  clay  under 
I  Ithe  land  of  the  Defendants  so  conveyed  as  aforesaid  or  entering  the  said  land  or 
[removing  the  ballast,  "  fey,"  or  surface  soil,  lying  above  such  clay  for  that 
purpose. 

C.  C.  M.  D. 

The  railway  company  appealed.   The  appeal  came  on  for  hear- 
ng  on  the  5th  of  December,  1892. 

Sir      JDavey,  Q.C.,  Cripjps,  Q.O.,  and  Medd,  for  the  Appel- 
ants : — 

We  admit  that  this  terra-cotta  clay  must  be  treated  as  a 
'  mineral "  within  the  mineral  sections  of  the  Eaihvays  Clauses 
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,C.  A.      Actf  1845,  and  that  "  the  usual  manner  "  of  working  this  parti-  ' 
1892       cular  kind  of  mineral  is  from  the  surface ;  but  we  contend  that, 
RuABON     when  the  surface  has  been  sold  for  a  statutory  purpose,  the  mine- 
TEKRA^Om'A  owner  is  not  entitled  to  come  upon  that  surface  and  take  it  away. 
Company    The  railway  company  has  statutory  rights  which  the  Terra  Cotta 
Great     Company  can.  only  put  an  end  to  by  clear  statutory  authority  , 
EailwaToo.  enabling  them  in  that  behalf,  and  there  is  no  statute  nor  is  there  ; 

any  decision  which  authorizes  a  mine-owner  to  commit  a  trespass. 
He  may  quarry  and  work  from  underneath  until  he  lets  down  the 
surface.  If  he  does  that  in  this  case,  we  must  support  it  in  the  i 
best  way  we  can.  We  shall  be  entitled  under  the  agreement  of 
the  10th  of  August,  1889,  to  protect  our  railway  by  shoring  it 
up  with  columns  or  otherwise.  This  might  be  more  difficult  if 
it  was  a  main  line ;  but  it  is  a  branch  line  without  very  much 
traffic,  and  our  engineers  think  that  it  will  be  possible,  so  that 
we  do  not  require  the  support  of  the  subjacent  minerals.  But 
the  mine-owner  has  no  right  to  come  upon  the  permanent  way  of 
the  railway  company  and  dig  it  up  and  take  away  the  company's 
rails,  sleepers,  and  ballast  for  the  purpose  of  getting  their  clay,B||if 
and  laying  their  own  tramway  on  the  company's  permanent  way. ' 

It  is  one  thing  to  say  that  a  man  may  use  his  own  property  in 
such  manner  as  he  may  think  fit,  even  though  he  may  thereby 
injure  or  destroy  his  neighbour's;  but  it  is  quite  another  to 
maintain  that  he  may  go  upon,  and  use  his  neighbour's  property, 
and  destroy  it,  for  the  purpose  of  benefiting  his  own ;  and  our 
contention  is  that  the  statute  has  authorized  the  one,  but  not 
the  other. 

The  learned  Judge  in  the  Court  below  seems  to  have  chiefly 
relied  on  the  Great  Western  Baihvay  Company  v.  Bennett  (1),  and 
there  are,  no  doubt,  certain  dicta  in  the  judgments  of  Lord 
Chelmsford  and  Lord  Cranworth  in  that  case  (2)  which  lend  some 
colour  to  his  decision.  But  the  question  in  that  case  was 
whether  the  railway  company  was,  like  an  ordinary  purchaser  ol 
the  surface,  entitled  to  adjacent  and  subjacent  support.  The 
present  question  was  not  before  the  House ;  no  argument  had 
been  addressed  to  the  Court  upon  it,  and  we  submit  that  ih 
true  construction  of  the  dieta  is  only  that  the  mine-owner  work 
(1)  Law  Eep.  2  H.  L.  27.  (2)  Law  Eep.  2  H.  L.  38,  39,  40 
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ing  in,  and  amongst,  minerals  belonging  to  himself,  is  not  bound      0.  A. 
to  regard  the  consequences  to  the  surface  any  more  than  he  1892 
would  have  been  if  the  surface  had  belonged  to  himself;  and  Kuabon 
that  it  was  not  in  the  minds  of  their  Lordships  to  say  that  a  terra^c^ta 
mine-owner  had  any  right  to  come  on  surface  he  has  sold  to  Company 
others  and  remove  a  permanent  way  laid  under  statutory  powers  Great 
for  a  statutory  purpose.  Bailway  Co. 

In  Midland  Bailway  Company  v.  Haunchwood  Brick  and  Tile 
Company  (1),  the  question  was  whether  the  word  "mines"  in 
sect.  77  of  the  Bailways  Clauses  Act,  1845,  included  minerals 
got  by  open  workings ;  and  Mr.  Justice  Kay  carefully  avoided 
deciding  any  such  question  as  is  now  raised  ;  and  the  inference 
from  his  expressions,  so  far  as  they  go,  is  that  a  mine-owner  is 
not  entitled  to  commit  a  trespass. 

Again,  in  the  case  of  Errington  v.  Metropolitan  District  Bailway 
Company  (2),  the  question  was  a  different  one  to  this,  namely, 
whether  a  railway  company  who  had  taken  the  surface  could 
serve  a  second  notice  to  treat  in  respect  of  minerals  in  order  to 
acquire  a  stratum  of  gravel  under  their  surface.  No  argument 
was  addressed  to  the  Court  as  to  the  right  of  the  mine-owner  to 
let  down  from  the  surface ;  and  it  was  not  necessary  to,  and  the 
Court  did  not,  decide  it. 

[BowEN,  L.J. : — If  your  argument  is  right,  the  railway  company 
will  have  taken  away  from  the  mine-owner  the  best  way  of 
working  his  clay,  without  making  him  any  compensation  for 
the  loss  of  the  facility  of  which  it  has  deprived  him.  Do  you 
submit  to  compensation  being  awarded  under  sect.  81  of  the 
Bailways  Clauses  Act,  1845  ?  ] 

We  have  agreed  by  the  11th  clause  of  our  agreement,  that 
iLothing  therein  contained  is  to  affect  the  right  to  compensation 
jprovided  by  the  statute ;  but  we  do  not  admit  that  the  mine- 
'owner  here  is  entitled  to  compensation,  for  we  deny  that  he  will 

uffer  any  injury  whatever.  There  are  two  alternative  courses 
which  must  be  kept  distinct.  If  we  find  that  we  require  the 
■support  of  the  minerals,  we  may  stop  the  mine-owner  from  working 

il  together — in  which  case  we  should  have  to  pay  for  the  minerals. 


(1)  20  Ch.  D.  552. 


(2)  19  Ch.  D.  559. 
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C.  A.      But  we  do  not  require  the  support  of  the  minerals,  and  do  not 
1892      want  to  purchase  them :  we  are  content  with  the  horizontal 
RuAiJON     stratum  of  surface  which  we  have  bought.    Then,  if  the  mine- 
Tebra.^Cc)tta  owner  in  continuing  his  workings  finds  that  he  cannot  work  so 
Company    freely  by  reason  of  his  having  sold  the  surface,  he  may  possibly 
Great     be  entitled  to  some  compensation  under  the  86th  section.  But 
RaIlway  Co.'      cannot  come  on  the  surface  which  I  have  bought  from  him, 
and  on  which  I  have,  under  statutory  powers,  constructed  a 
public  railway,  and  take  away  the  stratum  he  has  sold  me  for 
the  purpose  of  working  the  stratum  he  has  retained  underneath 
it.    The  mineral  sections  of  the  Act  of  1845  are,  no  doubt,  diffi- 
cult of  construction,  and  our  highest  tribunals  have  differed  upon 
them ;  for  instance,  the  dicta  of  Lord  Westbury  in  Great  Western 
Raihvay  Comimny  v.  Bennett  (1),  and  of  Lord  Cairns  in  Srrdth 
V.  Great  Western  Railway  Company  (2),  were  dissented  from  by 
the  House  of  Lords  in  Dixon  v.  Caledonian  and  Glasgoio  and  South 
Western  Bailway  Companies  (3),  where  Lord  Selborne  remarks 
upon  the  danger  of  attributing  the  weight  of  a  decision  to  a 
dictum.    But  they  contain  no  enactment  which  shews  that  the 
point  now  before  the  Court  was  within  the  purview  of  the  Legis- 
lature. 

The  next  case  referred  to  by  Mr.  Justice  Eekewich  is  Midland 
Bailway  Company  v.  Miles  (4).  There  Mr.  Justice  Stirling  was 
dealing  with  a  question  with  reference  to  a  piece  of  superfluous 
land  not  wanted  for  the  purposes  of  the  railway,  which  has  no 
analogy  to  a  question  regarding  the  destruction  of  the  surface  of 
a  railway  as  a  highway  for  statutory  purposes.  Here  there  is  a 
conflict  between  two  statutory  rights  which  did  not  exist  there. 
But  we  submit  also  that  the  view  which  Mr.  J ustice  Stirlijig  took 
of  Great  Western  Bailway  Company  v.  Bennett  and  of  the  Act  of 
Parliament  was  erroneous. 

Pountney  v.  Clayton  (5)  is  another  case  with  reference  to 
surplus  land ;  and  there  is  a  dictum  of  Lord  EsJier  (6),  that 
even  in  a  case  where  the  railway  company  had  not  purchased 
the  mines  "  any  one  who  by  digging  the  land  and  not  by  the 

(1)  Law  Rep.  2  H.  L.  27.  (4)  33  Ch.  D.  632. 

(2)  3  App.  Cas.  165,  182.  (5)  11  Q.  B.  D.  820. 

(3)  5  App.  Cas.  820,  S26.  (6)  Ibid.  833. 
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operation  of  mining,  were  to  let  down  the  surface  on  whicli  was      0.  A. 
tlie  railway,  would  be  a  trespasser,  as  he  would  be  digging  on  the  1892^ 
land  of  the  railway  company."    This  is  a  dictum  which,  so  far  as  Ruabon 
it  goes,  is  in  our  favour.    But,  in  Midland  Railway  Company  v.  terea^Cotta 
BoUnson  (1),  there  is  a  stronger  dictum  in  our  favour.    In  that  Company 
case  the  question  was  not  one  of  working,  but  one  of  title,  Geeat 
namely,  whether  in  the  mineral  sections  of  the  Railways  Clauses  railway  Co. 
Act,  1845,  the  expression  "  minerals  "  is  or  is  not  confined  to 
such  minerals  as  can  be  got  by  underground  working.  Upon 
that  question  Lord  Macnaghten  differed  from  Lords  Herscliell  and 
Watson',  and  towards  the  close  of  his  judgment  his  Lordship 
delivered  the  following  dictum  (2) :  "  That  a  railway  company 
is  not  entitled  to  support  from  subjacent  or  adjacent  mines 
is  perfectly  clear  from  the  Act,  as  was  pointed  out  in  Bennett's 
Case  (3).    But  I  do  not  think  that  it  necessarily  follows  from 
that  circumstance  that  a  mine-owner  who  is  entitled  to  withdraw 
support  by  working  his  mines  in  the  ordinary  course  if  the 
company  do  not  compensate  him  is  entitled  to  enter  upon  the 
surface,  which  unquestionably  belongs  to  the  railway  company, 
and  break  it  up  by  working  from  the  surface." 

We  submit  then  that  this  point  is  unfettered  by  authority, 
and  untouched  except  by  dicta  not  amounting  to  authority, 
because  uttered  by  Judges  whose  minds  were  not  directed  to  the 
point  upon  which  their  dicta  are  now  cited.  And,  this  being  so, 
there  is  nothing  in  the  Act  itself  which  says  that  a  mine-owner 
may  use  for  the  purpose  of  working  his  mine  the  property  he 
has  conveyed  to  a  railway  company,  who  are,  it  may  be,  bound 
to  keep  their  railway  open  as  a  highway,  and  at  any  rate  are 
using  it  for  a  statutory  purpose.  There  is  nothing  in  terms  to 
divest  all  the  rights  of  the  surface  owner.  Nor  can  any  implica- 
tion to  that  extent  be  drawn  from  sect.  79  :  that  section  simply 
defines  a  method  of  working,  but  gives  no  rights  at  all.  In  this 
case  there  is  a  conflict  of  statutory  rights  ;  and  sect.  79  does  not 
give  any  preference  to  the  statutory  right  of  the  mine-owner. 
Upon  principle  the  surface  owner  has  the  right  to  keep  off  a 
trespasser,  and  the  mine-owner  must  exercise  his  right  of  working 

(1)  15  App.  Cas.  19.  (2)  15  App.  Cas.  36. 

(3)  Law  Eep.  2  H.  L.  27. 
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0.  A.      according  to  the  custom,  so  as  not  to  destroy  the  statutory 
1892       rights  of  the  surface  owner,  or  to  absolve  himself  from  a  legal 
RuABON     obligation  collateral  to  the  working  of  the  mine :  Davis  v.  Tre- 

BbICKAND     Jjrf^^p  (-[) 

Terra  Cotta  "'^^^^  K^J 
Company       [They  also  referred  to  Balton  v.  Angus  (2)  and  Bonomi  v.  Bach- 

Great      house  (3).] 
Western 

  *     Ho])hinson,  Q.C.,  ^nd  F,  Dodd,  for  the  Kespondents  : — 

It  is  admitted  that  we  can  go  on  working  our  clay  from  under- 
neath until  we  let  the  surface  soil  fall  into  our  quarry ;  and  what 
practical  difference  is  there  to  the  Appellants  between  doing  that 
and  going  on  the  land  in  front  of  our  surface,  stripping  off  the 
surface  earth,  and  taking  the  clay  underneath  it  ?  It  would  be 
an  inconceivable  state  of  things  if,  where  the  injury  to  the  rail- 
way company  would  be  exactly  the  same  in  each  case,  it  would 
be  lawful  for  us  to  do  the  one  but  not  the  other.  To  us  it  makes 
all  the  difference,  because  our  terra-cotta  clay  requires  to  be 
kept  absolutely  pure  as  it  is  being  worked,  and  to  let  down  the 
surface  soil  upon  it  would  spoil  it  for  our  purpose.  So  it  is 
necessary  for  us  to  strip  off  the  surface.  The  true  and  reason- 
able construction  of  the  79th  section  is  that  it  entitles  us  to  sret 
the  minerals  reserved  to  us  so  long  as  we  do  what  is  necessary 
for  getting  them  in  the  mode  usual  and  proper  for  working  them 
beneficially.  And  this  is  distinctly  our  right  both  on  principle 
and  authority.  The  mineral  clauses  in  the  Act  of  1845  form  a 
complete  code  of  law  defining  the  rights  of  the  parties  where  a 
railway  company  takes  the  surface  and  does  not  choose  to  take 
the  minerals,  and,  according  to  the  authorities,  were  passed 
primarily  for  the  benefit  of  the  railway  companies,  who  would 
otherwise  have  been  obliged,  when  they  had  to  purchase  the 
surface,  at  the  same  time  to  buy  all  the  valuable  minerals  under- 
neath. By  these  clauses  they  are  saved  the  interest  on  their 
purchase-money  between  the  time  when  they  bought  the  surface 
and  the  time  when  in  ordinary  course  the  minerals  came  to  be 
worked.  For,  after  all,  as  was  said  by  Lord  Watson  in  Midland 
Bailway  Comimny  v.  Bohinson  (4)  (which  is  an  express  decision  in 

(1)  6  App.  Cas.  460.  (3)  E.  B.  &  E.  622,  639. 

(2)  Ibid.  740.  (4)  15  App.  Cas.  34. 
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our  favour),  "  This  is  a  mere  question  as  to  the  period  of  time  at      ^-  ^• 

which  railway  companies  must  acquire  and  pay  for  the  subjacent 

and  adjacent  minerals  necessary  for  the  support  of  their  lines."  Ruabon 

While  the  railway  companies  get  this  benefit,  with  regard  to  the  teeka  Gotta 

landowner,  or,  rather  the  mine-owner,  it  is,  according  to  a  line  of  C^^J'-*^'^ 

authority,  beginning  with  the  judgments  of  Lord  Chelmsford  and  ^^^^^ 

^        '  Western 

Lord  Cranworth  in  Great  Western  Bailway  Company  v.  Bennett  (1),  Railway  Co. 
just  as  if  there  had  been  no  dealing  with  the  surface  at  all.  We 
admit  that  if  we  do  what  is  not  necessary  for  the  purpose  of 
getting  our  minerals  that  would  be  a  trespass,  and  if  it  is  not 
necessary  for  the  purpose  of  winning  our  clay  to  remove  the 
rails  or  sleepers  of  the  company,  we  shall  not  do  so,  and  they 
could  prevent  us  if  we  tried.    For  the  right  of  the  mine-owner 
is  strictly  limited  to  the  purpose  of  winning.   The  dicta  of  Lords 
Chelmsford  and  Cranworth  have  been  recognised  over  and  over 
again  in  Midland  Bailway  Company  v.  Haunchwood  Brich  and 
Tile  Company  (2),  Midland  Bailway  Company  v.  Miles  (3),  and 
other  cases.    The  railway  company  have  up  to  this  time  bought 
and  paid  for  nothing  but  the  surface,  without  any  right  to  adja- 
cent or  subjacent  support.    But  they  can  purchase  our  rights 
whenever  they  choose.  In  point  of  justice,  the  Eespondents  clearly 
are  in  the  right,  for  the  clay  was  expressly  excluded  by  the 
arbitrator  in  valuing  the  land  on  the  purchase  by  the  railway 
j  company.    As  to  convenience,  it  would  be  a  most  absurd  state 
'of  the  law  to  oblige  the  owner  of  the  clay  to  get  it  by  under- 
ground workings,  which,  as  a  general  rule,  would  be  a  great  loss 
to  him  and  no  advantage  to  the  railway  company,  for,  in  either 
iway  the  surface  would  be  destroyed,    The  question  is  dealt  with 
!by  Lord  Herschell  in  Midland  Bailway  Company  v.  Bohinson  (4). 
The  agreement  in  the  present  case  makes  it  more  advantageous 
to  the  railway  company  that  the  clay  should  be  got  by  under- 
ground workings ;  but  that  does  not  affect  the  general  question 
as  to  the  right  of  the  mine-owner  to  get  his  minerals  in  the  most 
idvantageous  way.    The  railway  company  have  nothing  to  do 
but  to  pay  the  mine-owner  the  fair  price  of  what  they  are  de- 
priving him  of.    Were  it  not  for  sects.  77,  78, 79  in  the  Bailways 

(1)  Law  Rep.  2  H.  L.  27.  (3)  33  Ch.  D.  632. 

(2)  20  Ch.  D.  552.  (4)  15  App.  Cas.  28,  29. 
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C.  A.      Clauses  Act,  the  destroying  the  surface  in  either  way  woulrl 
1892       be  an  actionable  wrong.    In  the  case  of  underground  workings 
RuABON     the  action  would  be  an  action  on  the  case — as  to  surface  workings 
Tei'i- v^C^^A      action  of  trespass ;  but  the  clauses  shew  no  trace  of  any  dis- 
CoMPAXY    tinction  between  the  acts  which  would  give  rise  to  dilBferent 
Geeat     forms  of  actions.    The  language  of  Lord  Cranivorth  in  Great 
Bailv^f  Co.  Western  Railimy  Company  y.  Bennett  (1)  has  been  quoted  with 
approbation  by  Mr.  Justice  Kay  and  Mr.  Justice  Stirling,  and  by 
the  present  Master  of  the  Kolls  in  Pountney  v.  Clayton  (2),  and 
is  recognised  as  law,  that  the  mine-owner,  if  the  company  does 
not  purchase,  is  to  be  in  the  same  position  as  if  he  had  never 
sold  the  surface.    The  only  passage  in  the  judgment  of  the 
Master  of  the  Kolls  which  appears  to  make  against  us  is  on 
p.  833,  where  he  says  that  a  person  who,  by  digging  the  land, 
and  not  by  mining,  lets  down  the  surface,  is  a  trespasser  ;  but  i 
that  only  refers  to  digging  not  necessary  for  the  purpose  of ; 
winning  the  minerals.    We  claim  no  more  than  a  right  to  carry  { 
on  our  open  workings.    We  do  not  claim  a  right  to  enter  on  1 
the  surface  of  the  land  further  than  that.  j 

0n};jjs,  in  reply  : — 

The  railway  company  get  a  grant  of  the  surface,  with  a  right 
to  tlie  user  of  the  surface,  and  the  landowner  has  no  right  to 
derogate  from  that. 

[Bo WEN,  L.J. : — Is  that  so — do  the  railway  company  merely 
get  the  surface?    Do  not  they  get  all  the  land  except  the, 
mines  ?    Then  sect.  79  enables  the  mine-owner  to  let  down  the ; 
surface  by  working  his  mines  below.    How  do  you  draw  the 
distinction  ?]  j 

Under  sects.  77-79,  it  has  been  decided  that  by  their  con-' 
veyance  the  company  do  not  get  the  mines  nor  any  right  to  ■ 
support  from  them;  therefore,  if  a  mine-owner  lets  down  the 
surface,  he  is  not  interfering  with  any  right  vested  in  the 
railway  company ;  but  a  mine-owner  who  enters  on  the  surface 
is  interfering  with  a  right  to  the  surface  which  has  vested  in 
them.    Here  the  Plaintiffs  are  claiming  a  right  to  remove  the 

(1)  Law  Rep.  2  H.  L.  27,  40.  (2)  11  Q.  B.  D.  820,  836 
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ballast  which  has  been  put  upon  the  surface  for  the  purpose  of  C.  A. 

supporting  our  line.  1892 

The  decision  in  Midland  Bailway  Compamj  v.  Bohinson  (1)  is  ruabon 

quite  consistent  with  the  argument  of  the  Appellants,  though  tekra^Cotta 
there  are  dicta  which  are  against  us.    In  that  case  the  mode  of  Company 

working  had  not  been  determined  upon:  the  mine-owner  was  Great 

merely  proposing  to  let  his  mines,  and  the  present  point  could  rmlway^Co. 
not  arise  until  a  particular  mode  of  working  was  determined 
upon. 

[BowEN,  L.J. : — It  appears  to  me  that  the  question  of  right 
jto  break  up  the  land  was  involved,  and  was  presented  to  the 
pEouse  of  Lords  :  see  Mr.  Uigbys  argument  (2).] 

It  was  brought  before  the  House  as  a  test  of  the  question 
iw'hich  was  being  discussed,  but  not  as  a  point  they  had  to 
decide.  Lord  HerscJiell  seems  to  treat  it  as  immaterial  whether 
the  line  was  let  down  from  below  or  was  destroyed  by  surface 
^vorkings ;  but  in  particular  cases  everything  may  turn  upon 
the  difference ;  and  such  is  the  case  here,  for  the  right  of  the 
•ailway  company  to  prop  up  their  line  under  their  agreement 
nakes  underground  workings  a  matter  of  no  very  serious  impor- 
ance  to  them. 

tiNDLEY,  L.J. : — 

This  case  raises  an  important  question  which  has  come  before 
jhe  Court,  I  will  not  say  for  the  first  time,  but  the  importance 
f  it  is  now  realized  more  vividly  than  it  has  been  before. 

The  appeal  is  from  an  order  made  by  Mr.  Justice  Keheivieh,  in 
11  action  brought  by  the  Buabon  Brick  Company  against  the 
rreat  Western  Bailway  Company,  to  restrain  the  Great  Western 
laihuay  Company  from  interfering  with  what  I  may  shortly  call 
he  surface  mode  of  working  by  the  Plaintiffs  of  their  clay  pits, 
iid  the  learned  Judge  upon  an  interlocutory  motion,  which 

IS  treated  by  consent  as  the  trial  of  the  action,  made  an  order 
eclaring  that  the  Plaintiffs,  the  clay  company,    are  entitled  to 

ork  their  clay  from  under  the  land  of  the  Defendants,  con- 

yed  by  the  Plaintiffs  to  the  Defendants,  by  a  deed  of  the 

(1)  15  App.  Cas.  19.  (2)  15  App.  Cas.  22. 
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C.A.      30th  of  December,  1890,  and  for  that  purpose  are  entitled  to  | 

18S2       enter  upon  the  said  land  of  the  Defendants  so  conveyed  as  | 

RuABON     aforesaid,  and  to  remove  the  ballast,  '  fey,'  or  surface  soil  lying  { 

Brick  AND  ^y,  ijQii^cr  above  such  clay."  Then,  as  a  consequence  of  that  i 
Terra  Cotta  ^  j  ^  i  i 

Company    declaration,  it  is  ordered  that  the  Great  Western  Bailvjai/  Com-  \ 

Great     pany  be  "  restrained  from  hindering  or  interfering  with  the  j 

RmwaTco.  Plaintiffs'  working  their  said  clay  under  the  land  of  the  Defen-  ! 

^ .      ^  ,    dants  so  conveyed  as  aforesaid,  or  enterinpr  the  said  land  or  I 

Lmdley,  L.J.  . 

  removing  the  ballast,  '  fey,'  or  surface  soil,  lying  above  such  j 

clay  for  that  purpose."  ] 
Now,  in  all  the  other  cases  in  which  a  railway  company  has  | 
been  in  litigation  with  a  mine-owner,  the  railway  company  has' 
been  complaining  of  the  loss  of  support  under  their  railway,; 
and  the  controversy  has  always  been  whether  they  are  to  buy! 
the  subjacent  minerals  in  order  to  have  a  right  of  support.  But, 
the  peculiarity  of  this  case  is,  that  in  consequence  of  an  agree- 
ment, to  which  I  will  allude  presently,  the  railway  company  dc\ 
not  care  about  support  by  the  subjacent  minerals.    They  have! 
under  an  agreement  rights  which  render  it  immaterial  to  theirj 
whether  the  clay  under  the  railway  is  dug  out  or  not ;  and  th(; 
whole  controversy  in  this  case  is,  not  as  to  the  right  of  th< 
mineral  owner  to  work  under  the  railway,  and  if  necessary  to  le 
it  down,  but  as  to  the  right  of  the  mineral  owner  to  come  upoi 
the  surface  and  work  his  minerals  from  above  downwards.    It  i 
a  controversy  which,  in  this  acute  shape  at  all  events,  is,  so  fa 
as  I  know,  substantially  a  new  one. 

Now,  the  first  point  to  consider  is,  whether  the  rights  of  th 
parties  depend  upon  the  ordinary  principles  of  real  propert; 
law,  or  upon  the  statutory  enactments  contained  in  the  Baihmij 
Glauses  Consolidation  Act,  1845,  because  their  rights  will  depen 
very  much  upon  the  answer  to  be  given  to  that  question, 
proceed,  therefore,  to  investigate  how  that  matter  stands. 

The  history  of  this  case,  so  far  as  it  is  material,  is  this.  1 
1889,  the  Great  Western  Bailicay  Company  promoted  a  bill 
Parliament  in  order  to  obtain  power  to  purchase  this  branch  rai 
way.   The  Buahon  Brick  and  Terra  Cotta  ConqMiiy,  the  Plaintifi^ 
opposed  that  bill.    Their  opposition  was  withdrawn  upon  t 
terms  of  an  agreement,  three  clauses  of  which  are  importai; 
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The  agreement  is  dated  the  10th  of  August,  1889.   The  important      0.  A. 
clauses  are  the  3rd,  4th,  and  11th  clauses.    The  3rd  clause  is  :  1892 
^'  If  the  said  bill  shall  be  passed  so  far  as  respects  the  said  Kuabon 
railway,  the  railway  company  shall,  on  or  before  the  13th  day  of  terra^Oot 


city  of  Liverijool,  the  solicitors  for  the  Buctbon  Company,  notice  railway  Qo, 
to  treat  for  the  property  comprised  in  the  said  plan  hereunto  Lincii^L.g. 
annexed,  and  therein  surrounded  by  a  red  line  in  pursuance  of 
the  Lands  Clauses  Consolidation  Act,  1845."    Then  clause  4  is : 
"Notwithstanding  anything  contained  in  the  said  Act  when 
obtained,  the  railway  company  shall  be  entitled  to  purchase 
from  the  Buabon  Company,  under  the  compulsory  powers  to  be 
obtained  by  them,  only  the  land  shewn  upon  the  said  plan 
hereunto  annexed,  and  therein  surrounded  by  a  red  line."  Then 
clause  11  is  this :  "  In  the  event  of  the  Buahon  Company,  in 
pursuance  of  the  powers  reserved  by  the  Bailways  Clauses  Con- 
solidation Act,  1845,  working  the  minerals  lying  under  or  within 
forty  yards  of  the  said  railway,  the  railway  company  shall  be 
entitled  as  and  when  such  minerals  are  worked  out  and  removed 
to  enter  into  and  upon  the  mines  so  worked,  for  the  purpose  of 
constructing,  and  to  construct  such  and  so  many  pillars  or 
columns,  and  whether  of  brick  or  stone  or  other  material,  as  in 
the  opinion  of  the  engineer  for  the  time  being  of  the  railway 
company  may  be  necessary  to  protect  the  said  railway  and 
works."    That  is  to  say,  the  railway  company  stipulate  for  a 
right  which  they  otherwise  would  not  have — a  right  to  go  into 
the  clay  pit  and  support  their  line  as  and  when  the  clay  is 
worked  out.    It  is  the  existence  of  this  clause  which  puts  them 
in  the  peculiar  position  to  which  I  have  alluded,  and  which 
enables  them  to  say,  "  We  do  not  care  anything  about  right 
to  support  by  clay,  as  we  have  a  right  of  support  independently." 
Then  it  goes  on  to  say :    But  so  that  the|railway  company  in 
constructing  such  works  do  not  interfere  with  the  working  of  the 
said  minerals  in  accordance  with  the  provisions  of  the  said 
statute."  Then  there  is  a  proviso  that  "  nothing  herein  contained 
shall  interfere  with  or  affect  the  right  of  the  Buahon  Company  to 
compensation  for  minerals  as  provided  by  the  said  statute,  or  for 
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0.  A,      any  interference  with  their  free  working  or  getting  of  same."  In 
pursuance  of  that  agreement  the  opposition  of  the  Plaintiff 
RuABON     company  to  the  then  pending  Bill  was  withdrawn.    The  Bill 

Tekka^^Sta  passed  and  became  a  special  Act  of  Parliament  in  the  year  1889. 
Company  pursuance  of  the  powers  contained  in  that  Act,  and  in  the 
^Geeat     public  Acts  incorporated  with  it,  a  notice  to  treat  was  given  by 

Railway  Co.  the  Great  Western  Bailway  Company  to  the  Plaintiffs,  and  the 
Lindiey,  L.J.  pricc  of  the  land  wanted  by  the  Great  Western  Railway  Company 
was  ascertained  by  arbitration.  On  the  30th  of  December,  1890, 
the  Plaintiffs  conveyed  to  the  railway  company  the  land  they 
wanted,  excepting  the  mines.  When  we  look  at  the  history  of 
this  transaction,  and  at  the  terms  of  that  agreement,  and  at  the 
recitals  in  the  conveyance,  I  think  it  is  obvious  and  beyond  all 
doubt  that  the  rights  of  the  parties  are  to  be  determined,  not  by 
the  ordinary  principles  of  real  property  law,  but  by  the  clauses 
relating  to  mines  in  the  Railways  Clauses  Consolidation  Act  of 
1845.  Once  get  at  that  and  you  have  advanced  a  very  long  way, 
because  it  is  well  known  that  the  rights  of  the  surface  owner  and 
the  mineral  owner  under  the  Raihvays  Clauses  Consolidation  Act 
sections  are  totally  different  from  the  rights  which  they  would 
respectively  enjoy  if  it  were  not  for  those  statutory  enactments. 
Nothing  can  shew  that  more  plainly  than  a  contrast,  which  I 
will  not  pause  to  make,  between  the  decisions  under  the  mining 
clauses  in  the  Railways  Clauses  Consolidation  Act  and  the  cases 
upon  the  rights  of  lessors  and  lessees  under  mining  leases,  or 
cases  which  have  arisen  on  the  construction  of  Inclosure  Acts. 
The  contrast  between  the  two  classes  of  cases  is  most  marked, 
and  it  is  impossible  to  say  that  cases  falling  within  the  Railways 
Clauses  Consolidation  Act  are  governed  by  the  same  principles  as 
those  which  relate  to  leases  or  Inclosure  Acts. 

We  are  driven  then  to  the  study  of  the  sections  relating  to 
mines  and  minerals  in  the  Raihvays  Clauses  Consolidation  Act, 
1845 — that  is  to  say,  to  that  bundle  of  sections  which  are  prefaced 
by  the  words,  "  And  with  respect  to  mines  lying  under  or  near 
the  railway,"  commencing  with  sect.  77  and  running  down  to 
and  including  sect.  85.  The  first  of  these  sections  is  sect.  77,  that 
the  company  shall  not  be  entitled  to  any  mines — I  will  read  it 
shortly  now — under  any  land  purchased  by  them  except  any  such 
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parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away  or      C.  A. 
used  in  the  construction  of  the  works,  unless  the  same  shall  have  1892 
been  expressly  purchased.    As  I  have  pointed  out,  in  this  parti-  euabon 
cular  case  the  mines  were  excepted  and  not  purchased  by  the  T^RRl^toTA 
railway  company.  This  probably  would  not  have  any  further  effect  Company 
than  the  ordinary  exception  of  mines  from  a  grant.   Then  comes  Great 
sect.  78,  which  I  need  not  read  in  full,  that  mines  lying  near  the  r^lway^Co 
railway  are  not  to  be  worked  if  the  company  are  willing  to  pur-  ^  i,^^;;^^  j 

chase  them.    Then  comes  sect.  79,  which  is  very  important :  "  If   

before  the  expiration  of  such  thirty  days  the  company  do  not 
state  their  willingness  to  treat  with  such  owner,  lessee,  or  occu- 
pier for  the  payment  of  such  compensation,  it  shall  be  lawful  for 
him  to  work  the  said  mines  or  any  part  thereof  for  which  the 
company  shall  not  have  agreed  to  pay  compensation,  so  that  the 
same  be  done  in  a  manner  proper  and  necessary  for  the  beneficial 
working  thereof,  and  according  to  the  usual  manner  of  working 
such  mines  in  the  district  where  the  same  shall  be  situate." 
There  follow  provisions  about  damage  occasioned  by  improper 
working. 

Now,  what  does  that  involve  ?  It  certainly  involves  this,  that 
the  mineral  owner  is  entitled,  if  that  section  applies,  to  work  his 
miue  under  the  railway  and  as  close  up  to  it  as  the  minerals 
extend,  although  the  consequence  is  to  derogate  from  his  own 
grant  and  destroy  the  surface  by  letting  it  down — a  right  which 
no  mineral  owner  has  at  common  law  under  a  conveyance 
worded  similarly  to  that  which  I  have  read  in  this  case.  Again,  a 
mineral  owner  has  a  right  to  work  his  mine  not  only,  as  I  under- 
stand it,  from  below  upwards,  but  under  certain  circumstances 
from  above  downwards.  He  has  a  right  to  work  it  so  that  the 
same  be  done  in  a  manner  proper  and  necessary  for  the  beneficial 
working  thereof,  and  according  to  the  usual  manner  of  working 
such  mine  in  the  district  where  the  same  shall  be  situate.  What 
does  that  mean  ?  It  means,  I  apprehend,  this :  that  if  in  any 
particular  spot  the  minerals  come  so  close  to  the  surface  that  it 
is  necessary  for  the  beneficial  working  of  those  minerals,  and 
according  to  the  usual  manner  of  working  them  in  the  district, 
that  they  shall  be  worked  from  above  downwards,  the  mine- 
owner  has  a  right  to  do  it.    The  consequence  is  in  that  case  the 
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C.  A.      destruction  of  the  surface.    The  consequence  of  his  working  his 
1892       mines,  in  the  other  case  to  which  I  have  alluded,  is  also  destruction 
KuABON     of  the  surface.   It  is  destruction  in  different  ways,  it  is  true.  It 
Terra^Cotta     destruction  in  the  one  case  by  picking  the  surface  up,  and 
Company    destruction  in  the  other  case  by  letting  the  surface  down.  The 

V. 

Great     result  is  the  same — destruction  of  the  railway.    That  appears  to 
"Western  • 
Railway  Co.       the  necessary  consequence  if  you  once  get  out  of  the  common 

Lindi^L.j.         doctrines  applicable  to  matters  of  this  kind,  and  have  to 

decide  according  to  the  Railways  Clauses  Consolidation  Act. 

JSTow,  if  we  look  at  such  decisions  as  there  are  on  this  point, 

they  almost  all  of  them  are  based  upon  the  theory  to  which  I 

have  alluded,  the  theory  being  this  :  that  as  regards  mines,  the 

railway  company  have  nothing  to  do  with  them  until  the  time 

comes  when  the  owner  wants  to  work  them  so  as  to  endanger  the 

railway.    It  may  never  come  at  all.    They  may  be  minerals 

which  cannot  be  worked  at  a  profit,  or  so  situate  as  not  to  be 

worth  working,  and  in  such  a  case  the  railway  company  get  the 

right  of  support  for  ever  for  nothing.    But  if,  on  the  other  hand, 

the  time  does  come  for  the  mine-owner  to  work  these  mines,  he  is 

at  liberty  to  say  to  the  railway  company,  "  If  you  do  not  buy  me 

out  in  accordance  with  these  sections,  which  of  course  you  have  a 

right  to  do,  I  shall  work  my  mines  regardless  of  the  rights  which 

but  for  the  statute  you  would  have  had  at  common  law."  That 

is  the  position  which  these  Plaintiffs  have  taken  up,  and  that  this 

is  the  view  which  has  been  taken  through  a  great  number  of 

decisions  is,  I  think,  clear.   I  am  not  going  through  them  at  any 

length ;  but  it  is  impossible  to  read  the  decisions  upon  these 

sections,  beginning  with  the  Great  Western  Bailivay  Company  v. 

Bennett  (1)  and  coming  down  to  the  Midland  Bailivay  Company  v. 

Bohinson  (2),  both  before  the  House  of  Lords,  without  seeing  that 

the  reasoning  I  have  applied  to  this  case  is  the  reasoning  which 

has  been  uniformly  applied,  without  any  exception  whatever  as 

far  as  I  know  except  the  possible  exception  in  the  judgment  of 

Lord  Macnaghten  in  Midland  Bailivay  Company  v.  Bohinson, 

Lord  Macnaghten  does  throw  some  doubt  upon  the  question 

whether  the  mine-owner  can  go  upon  the  surface  and  work  from 

above  downwards.    The  doubt  thrown  upon  the  proposition  by 

(1)  Law  Rep.  2  H.  L.  27.  (2)  15  App.  Gas.  19. 
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a  noble  Lord  of  his  eminence  requires  the  greatest  attention ;      C.  A. 
but  he  stands  alone,  and  without  enumerating  the  long  list  1892 
of  Lords  and  Judges  who  have  taken  the  view  of  the  sections  euabon 
which  appears  to  me  to  be  the  right  view,  it  seems  to  me  that  terra^Cotta 
it  is  impossible  for  us  to  give  effect  to  the  doubt  expressed  by  Company 
Lord  Macnaghten.    Sir  Horace  Bavey  urged  that  the  Plaintiffs  Great 
have  no  right  to  use  the  Defendants'  property  to  work  theirs,  r^lway^Co. 
and  that  that  is  a  very  different  thing  from  a  right  to  work  their  ^j^^^l  j 
own  property  to  the  detriment  of  the  Great  Western  Baihvay  — 
\  Compamj.   I  see  the  difference,  of  course ;  but  I  see  no  trace  of  it 
[in  these  legislative  enactments. 

It  appears  to  me,  therefore,  without  going  further  into  the 
,  decisions,  that  the  appeal  fails,  and  must  be  dismissed  with 
;  costs. 

BowEN,  L.J. : — 

I  should  add  nothing  were  it  not  for  the  great  importance  of 
this  question. 

It  seems  to  me  that  the  whole  case  turns  upon  the  true 
construction  of  sect.  79,  and  the  two  preceding  clauses  of  the 
Railways  Clauses  Consolidation  Act,  1845.  The  point  is  whether, 
under  sect.  79,  which  reserves  to  the  mine-owner  the  right,  if 
the  company  is  unwilling  to  purchase,  to  work  the  mines  (which 
include  clay,  stone,  and  minerals  which  can  be  got  by  open 
(vorking)  according  to  "  the  usual  manner  of  working  such  mines 
in  the  district,"  the  owner  of  clay  is  entitled  not  merely  to  work 
underground  and  let  down  the  surface,  but  actually  to  go  upon 
;he  lands  which  the  railway  company  has  in  the  first  instance 
icquired,  to  disturb  the  surface  and  remove  it  so  far  as  is 
aecessary  to  reach  his  clay. 

We  must,  in  the  first  place,  consider  carefully  the  code  or 
fasciculus  of  clauses  in  sects.  77-85.  Sect.  77  provides,  with 
^espect  to  mines  lying  under  or  near  the  railway,  that  the 
'ompany  is  not  to  be  entitled  to  any  mines  or  minerals  under 
ny  land  purchased  by  them  except  only  such  parts  as  are 
lecessary  to  be  dug  or  carried  away,  or  used  in  the  construction 
f  the  works,  unless  the  same  shall  have  been  expressly  pur- 
hased,  and  all  such  mines,  excepting  as  aforesaid,  shall  be 
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C.  A.      deemed  to  be  excepted  out  of  the  conveyance  of  the  lands  unless 

1892       they  be  expressly  named  tlierein  and  conveyed  thereby. 

RuABON        Now,  it  is  not  perhaps  a  very  admirable  way  of  dealing  with 

Brick  AND  ^  Parliament  which  is  intended  to  be  read  too^ether,  to 

Terra  Cotta  _  ^  .  . 

Company    read  one  section  without  the  light  of  the  sections  which  follow ; 
1). 

Great     but,  for  the  purpose  of  making  the  meaning  clear  of  what  I  am 
RailwatT 0.  about  to  say,  I  will  assume  that  the  Act  of  Parliament  paused 
Bo^^L  J    there,  and  that  there  was  no  other  limitation  of  right  or  creation 

  of  right  contained  in  the  sections  which  follow.    What  would  be 

the  position  of  the  railway  company  if  the  Act  of  Parliament 
were  so  worded?    According  to  the  ordinary  theories  of  law,  a 
person  who  grants  to  an  individual  or  to  a  corporate  body  land 
for  the  purpose  of  making  upon  the  land  some  work  like  a 
railway,  a  canal,  or  other  buildings,  impliedly  is  taken,  unless 
there  is  any  provision  to  the  contrary  contained  in  the  document 
which  describes  the  rights,  to  grant  also  that  necessary  support 
which  both  parties  must  be  supposed  to  have  known  would  be 
required,  and  without  which  his  grant  would  become  ineffectual 
and  futile.    You  must  look  very  carefully  at  the  document 
which  creates  the  rights  of  the  parties  to  see  what  was  the  true 
intention  of  the  document,  whether  it  is  a  grant  or  an  Act  of 
Parliament,  as  to  the  exact  amount  of  title  which  is  to  be  created, 
and  the  exact  amount  of  title  which  is  intended  to  be  reserved 
out  of  the  grant.   If  that  section  stood  alone,  it  seems  to  me  tha 
there  would  be  nothing  to  shew  that  the  ordinary  implication  of 
law  was  not  to  follow,  so  that  the  mine-owner,  although  his  mines 
were  excepted  out  of  the  grant,  would  be  nevertheless  bound  to 
leave  all  the  necessary  support  without  which  it  would  be  idle  to 
sell  the  land  to  the  railway  company.    I  think  that  I  am  no 
alone  in  this  view,  not  only  because  my  Brother,  the  Lor 
Justice  who  has  preceded  me,  has  stated  that  to  be  his  im 
pression,  but  also  because  Lord  Selborne,  in  Dixon  v.  Caledonia 
and  Glasgoiu  and  South  Western  Railway  Companies  (1)  says  tha 
in  his  opinion  sect.  70  of  the  Railways  Clauses  Consolidation  (Sect- 
land)  Act,  1845,  which  is  identical  with  sect.  77  of  the  English 
Act,  would  not,  if  it  stood  alone,  deprive  the  railway  company  oi 
the  ordinary  right  to  support ;  and  1  do  not  follow  the  contrary 
(1)  5  App.  Cas.  820,  829. 
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view  expressed  by  Lord  Westbury  in  Great  Western  Bailwaij  O.A. 
Company  v.  Bennett  (1).    But  sect.  77  does  not  stand  alone,  and  1892 
it  is  in  sect.  79,  as  it  seems  to  me,  that  we  find  the  language  of  Ruabon 
the  Legislature  which  interferes  with  the  complete  enjoyment  tSea^Cotta 
of  the  railway  for  railway  purposes  which  otherwise  the  railway  Company 
company  would  have  possessed;  and  what  we  have  to  decide  is,  Geeat 

STERN 

to  what  extent  does  sect.  79  go  ?  Railway  Co. 

I  pause  for  a  moment  to  remark  that,  although  the  cases  use  bow^l.j. 
the  expression  "  surface  land  "  as  distinguished  from  land  below 
the  surface,  what  the  railway  company  really  gets  under  sect.  77 
is  all  the  land,  whether  on  the  surface  or  below  the  surface, 
which  is  not  mines.  In  the  present  appeal  the  only  matter 
which  we  have  to  consider  is  the  actual  surface.  There  is  no 
such  distinction  drawn  in  sect.  77,  or,  as  it  seems  to  me,  in 
sect.  79,  as  a  distinction  between  lands  on  the  actual  surface  and 
lands  which  are  not  mines,  although  they  are  below  the  surface. 
What  then  does  sect.  79  do  in  favour  of  the  mine-owner  ?  It 
certainly  takes  away  rights  of  adjacent  and  subjacent  support  to 
some  extent,  from  and  after  a  particular  moment.  If  the  mine- 
owner  wants  his  mines,  and  is  desirous  of  working  them,  then 
the  occasion  arises ;  and  if  the  railway  company,  upon  notice,  are 
unwilling  to  purchase  them,  then  he  may,  so  far  as  is  necessary 
for  the  enjoyment  of  his  own  mine,  destroy  the  adjacent  and 
subjacent  support.  In  the  case  of  an  underground  mine  you 
may  let  down  the  surface  from  and  after  that  moment ;  up  to 
that  moment  the  railway  company  are  not  threatened,  and  they 
enjoy  the  benefit  of  the  adjacent  and  subjacent  support.  It  is 
not  perfectly  correct  to  say  that  under  the  Act  the  railway 
company  get  no  right  to  adjacent  and  subjacent  support ;  they 
get  every  right  to  adjacent  and  subjacent  support,  it  seems  to 
me,  which  they  want,  except  so  far  as  the  mine-owner  at  any 
particular  moment  requires  to  utilize  his  mines.  It  is  admitted, 
therefore,  as  I  have  said,  that  from  and  after  that  moment,  and 
on  the  fulfilling  of  all  the  conditions  precedent  up  to  that 
moment,  the  mine-owner  may,  if  he  requires  it,  let  down  the 
surface  even  if  it  involves  letting  down  the  railway.  No  in- 
justice can  be  caused,  because  the  railway  company  can  purchase  : 
(1)  Law  Rep.  2  H.  L.  27,  41. 
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C.  A-      if  they  do  not,  the  mine-owner  is  free.    But  the  distinction 
1892       raised  in  this  particular  appeal  is  with  reference  to  the  extent 
RuABON     to  which  the  section  goes.    Does  it  also  intend,  in  addition  to 
Teeea^Cotta  S^^^^g  the  right  to  withdraw  the  support  to  the  surface,  to 
Company    justify  such  acts  as  otherwise  would  be  acts  of  trespass  upon  the 
Geeat     surface  ?    For  business  purposes  the  distinction,  of  course,  would 
EailwaTco.  naturally  strike  one  as  very  line.    If  the  mine-owner  may,  in 
Bo^^L.j.         enjoyment  of  his  property,  let  down  the  railway,  it  seems 

  somewhat  subtle  to  suppose  that,  provided  the  usual  manner  of 

working  the  mine  justifies  it,  he  may  not  enter  upon  the  surface 
and  dig  upon  the  surface ;  but,  although  the  distinction  is  a 
subtle  one,  to  the  eye  of  the  lawyer  it  is  a  perfectly  clear  one, 
and  that  it  has  a  business  value  is  apparent  from  what  we  have 
been  told  in  the  argument  in  the  present  case. 

The  question,  therefore,  really  arises,  whether  it  is  a  dis- 
tinction which  we  can  find  in  the  Act  of  Parliament.  If  that 
distinction  is  to  be  drawn,  the  first  observation  which  seems  to 
me  to  arise  is  that  you  have  to  exclude  from  the  protection  of 
sect.  79  the  rights  of  a  mine-owner  whose  mines  consist  of 
clay,  gravel,  or  such  minerals  as  are  worked  from  the  surface 
in  cases  where  what  he  wants  to  work  is  mineral  lying  imme- 
diately under  the  line,  and  which  can  only  be  got  conveniently 
according  to  the  usual  manner  of  working,  by  taking  up  the 
railway.  You  have  to  exclude  it  from  sect.  79  because,  although 
the  usual  manner  of  working  the  mines  in  the  district  would 
justify  the  taking  away  the  surface,  yet,  nevertheless,  in  this 
particular  case  it  is  said  the  Act  of  Parliament  did  not  mean  to 
give  it. 

The  second  observation  which  arises,  and  as  it  seems  to  me, 
arises  with  considerable  force,  is  that  if  that  distinction  is  to  be 
drawn,  there  is  no  provision  made,  as  far  as  I  can  see,  in  the 
Bailways  Clauses  Consolidation  Act  itself  for  the  assessment  of 
compensation  for  the  purchase  by  the  railway  company  and  the 
payment  by  the  railway  company  of  that  right  of  the  mine- 
owner.  You  are  taking  from  him,  if  that  is  the  true  construction 
of  the  section,  the  natural  facility  of  working  his  mineral  by 
means  of  quarrying  which  is  usual  and  which  is  convenient ;  and 
when  is  he  paid  for.it,  or  how  is  he  paid  for  it?    There  is 
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nothing  in  sect.  81,  I  think,  treating  it  as  a  mere  matter  of      0.  A. 
construction  of  the  section,  to  give  the  mine -owner  the  means  of  1892 
obtaining  compensation  for  that  facility  of  which  he  is  deprived.  Ruabon 
Sect.  81,  as  has  been  pointed  out  in  argument,  does  not  cover  all  terra^C^otta 
the  cases  that  would  arise ;  and  Sir  Horace  Baveij  and  Mr.  Cripps,  Company 
with  whose  argument  I  was  very  much  impressed,  could  only  Great 
reply  to  the  difficulty  which  arose  in  respect  of  that  point  by  rmlwa?Co. 
turning  to  the  Lands  Clauses  Consolidation  Act,  and  saying  that    2^,^^^  j 

under  that  Act  the  mine-owner  would  be  able  to  obtain  compen-   

sation.  But  when  would  he  obtain  it  ?  When  would  the  railway 
company  have  to  pay  it  ?  It  seems  to  me  that  they  would  have 
to  purchase  it  when  they  purchased  the  land ;  but  if  that  is  so, 
fchey  would  have  to  purchase  it  before  they  are  threatened ;  they 
would  have  to  purchase  it  before  it  was  at  all  certain  that  the 
mine-owner  would  want  the  clay,  and  they  would  therefore  have 
to  buy  it  in  the  dark.  It  would  be  almost  impossible  to  assess 
the  proper  value  which  they  ought  to  pay,  because  you  never 
pould  tell  the  exact  chances  of  the  mine-owner  wishing  to  work 
his  quarry,  or  the  extent  or  depth  to  which  he  would  work  it. 
ind  if  you  have  to  pay  him  the  price  before  you  know  whether 
:he  mine-owner  would  require  the  clay,  consider  how  you  would 
llefeat  the  whole  object  of  this  code,  as  it  has  been  expounded  by 
lludge  after  Judge  and  Court  after  Court.  What  does  Lord 
^ranworth  say  in  Bennett's  Case  (1)  ?  "  The  object  of  the  statute 
jjvidently  was  to  get  rid  of  all  the  ordinary  law  on  the  subject, 
jmd  to  compel  the  owner  to  sell  the  surface,  and  if  any  mines 
Ivere  so  near  the  surface  that  they  must  be  taken  for  the  purposes 
of  the  railway,  to  compel  him  to  sell  them,  but  not  to  compel 
lim  to  sell  anything  more.  The  land  was  to  be  dealt  with  just 
iS  if  there  were  no  mines  to  be  considered ;  nothing  but  the 
urface.  That  being  so,  justice  obviously  requires  that  when 
he  mine-owner  thinks  it  beneficial  to  him  to  work  his  mines, 
nd  proceeds  to  do  so,  he  should  be  just  in  the  same  position  as 
I  he  had  never  sold  any  part  of  the  surface  at  all.  If  he  had 
lot  compulsorily  parted  with  the  surface,  he  might  have  worked 
is  mines,  sinking  his  shaft  from  the  very  surface  down  to  the 
ery  bottom  of  the  mine.  The  object  of  the  statute  was  that,  for 
(1)  Law  Eep.  2  H.  L.  27,  40.  . 


460 


CHANCERY  DIVISION. 


[1893; 


C.  A.      the  purpose  of  the  railway,  the  company  was  to  take  (and  it  was* 
1892       a  very  beneficial  provision  for  the  company)  that,  and  that  only 
RuABON     which  is  necessary  for  the  purpose  of  the  railway ;  and  that  alj 
S^CoTTA  should  be  left  to  be  dealt  with,  whenever  the  time  for 

:)oMPANY    working  the  mine  should  arrive.    It  is  plain  to  me,  upon  the 
Great     construction  of  that  clause  of  the  statute,  that  that  was  th 
jLWAY^Co.  intention  of  the  Legislature." 
;o\tc7T.  j        Therefore,  if  compensation  is  to  be  given  to  the  mine-owner  a 
the  time  when  the  land  is  purchased,  he  gets  it  at  a  moment 
when  to  give  it  him  would  defeat  this  cardinal  object  of  the  code 
which  we  are  construing,  and,  as  was  pointed  out  by  my  Brothei 
Lord  Justice  A.  L.  Smith,  it  would  be  extremely  difficult  tci 
measure  the  compensation  which  ought  to  be  given,  and  I  think 
I  may  say  that  it  is  unheard  of  that  compensation  for  any  loss 
of  facilities  for  getting  minerals  should  be  asked  for  at  the  timei 
of  the  purchase  of  the  land. 

We  come  back,  therefore,  to  the  meaning  of  the  words  ir 
sect.  79,  and  ask  ourselves  whether  there  is  anything  in  the 
words,  "  usual  manner  of  working  such  mines,"  which  is  reason 
ably  intended  to  cover  such  cases  as  the  present ;  and,  for  th 
reasons  I  have  given,  it  seems  to  me  that  the  words  ought  U 
cover  them,  as  a  matter  of  business  and  as  a  matter  of  fair  pla~ 
between  the  company  and  the  mine-owner.    It  is  said,  indee 
that  sect.  79  cannot  be  intended  to  take  away  from  the  railwa^ 
company  what  they  have  purchased,  namely,  the  right  to  th 
surface,  and  to  use  the  surface  for  the  purposes  of  their  railway 
but  that  argument  goes  too  far.    Sect.  79  certainly  does  opera^ 
from  and  after  a  particular  moment  to  deprive  them  of  the  f 
enjoyment  of  what  they  have  bought.    The  question,  therefo" 
is  not  whether  their  enjoyment  of  what  they  have  bought  i 
interfered  with,  but  how  far  it  is  interfered  with.    The  cardin 
object  of  the  code  is  that  the  railway  company  shall  not 
obliged  to  pay  anything  for  the  mines  until  the  mine-own 
desires  to  work,  and  that  the  mine-owner  shall  be  at  libert 
unless  the  railway  company  shall  then  buy,  when  the  criti 
moment  comes,  to  enjoy  his  property  to  the  full ;  otherwise  thi 
code  would  really  become  a  means  of  confiscation. 

With  regard  to  the  authorities  I  shall  say  very  little.    In  th 
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^reat  Western  Railway  Company  v.  Bennett  (1),  it  is  obvious  that       C.  A. 

Lord  Chelmsford's  language  and  Lord  Cmnwortli  s  language,  if  1892 

read  in  the  ordinary  sense  of  words,  justified  the  judgment  below ;  Euabon 

md  Lord  CranivortJis  reasoning  as  to  the  object  of  the  Act,  I  terea^Cotta 

think,  explains  the  position  which  the  Kespondents  assume  here.  Company 

We  come  next  to  Errington  v.  Metropolitan  District  Railway  Geeat 

"Western* 

yompany  (2),  where  the  late  Master  of  the  Eolls,  Sir  George  Railway'co. 
6t  ilessel  (3),  and  the  present  Master  of  the  Eolls  (then  Lord  Justice  bou~l.j. 
!if  ^Brett)  (4),  in  terms  say  that  you  may  dig  the  surface  to  get  "~ 
Cfi  'it  mineral  which  is  properly  worked  by  digging  the  surface. 
)i!  [t  is  true  those  expressions  may  not  be  said  to  be  strictly  a 

jiecision  upon  the  point,  but  they  shew  the  view  that  those  learned 

bersons  took  of  the  objects  of  the  Act.  We  come  next  to  the 
'i  Midland  Bailway  Company  v.  Miles  (5),  where  Mr.  Justice  Stirling 
til  idopts  the  same  view,  basing  himself  upon  the  previous  decisions 

nd  upon  the  reason  of  the  thing.  Finally  we  come  to  the  im- 
Is  )ortant  case  of  Midland  Raihcay  Company  v.  Bobinson  (6).  I 
11  lesire  to  say  a  word  or  two  upon  what  must  have  been  decided 
asi  )y  that  case.  It  was  an  action  in  which  the  mine-owner  was 
rt  jipproaching  the  railway  at  some  little  distance,  and  he  served  a 
lit  !iotice  to  treat  which  covered  the  land  under  the  line,  and  the 
j]  and  adjacent  for  some  considerable  distance.  He  threatened  in 
k  lis  notice  that  unless  the  company  bought  he  would  work  those 
ill  pinerals  which  were  minerals  of  the  exact  legal  kind  to  which 
oi  jhe  minerals  in  the  present  case  belong.  He  threatened,  that  is 
k  Id  say,  to  work  the  minerals  close  to  and  under  the  line  by 
pel  ipen  quarrying.  It  is  said,  and  said  with  truth,  that  the  chief 
e  )oint  which  the  Court  were  considering  was  the  validity  of  the 
[el  lOtice;  but  the  action  was  one  for  an  injunction  to  prevent 
j\\  he  mine-owner  from  working,  and  the  mine-owner  was  justi- 
li  ying  his  threat  by  the  notice,  and  if  the  notice  broke  down,  or 
lot  (  the  threat  went  beyond  what  is  legal,  the  injunction  would 
Of  ave  been  modified,  it  must  have  been  granted  in  a  modified 
[l)f  jrm  and  not  in  a  complete  form.  The  business  importance  of 
ifii   ae  point  may  not  have  struck  the  Court  as  it  does  us  after  the 


(1)  Law  Eep.  2  H.  L.  27.  (4)  19  Ch.  D.  577. 

(2)  10  Ch.  D.  559.  (5)  33  Ch.  D.  632. 

(3)  Ibid.  572.  (6)  37  Ch.  D.  380 ;  15  App.  Cas.  19. 
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0.  A.      manner  in  which  our  attention  has  been  called  to  it  here  ;  but 

1892       the  right  of  the  mine-owner  to  get  the  minerals  underneath  the 

RuABON     li^®  by  oipen  quarrying  seems  to  me  to  be  involved  in  that 

tSka^Cotta  J^^^i^®  Chitty  gave  judgment  dismissing  the  action. 

Company    When  the  matter  came  to  the  Court  of  Appeal,  Lord  Justice 
v. 

Geeat  Cotton  seems  to  imply  (1)  that  the  judgment  he  was  giving  as 
Emlway^Co  right  of  the  mine-owner  to  advance  upon  the  railway 

Boweir~L  J    iiicluded  his  right  to  quarry  right  through  the  line,  because  iiij 

  answer  to  the  argument  ad  convenientem  that  that  would  destroy 

the  line,  he  replies,  "  Well,  but  the  railway  company  have  only 
got  to  purchase."  Still  it  is  true  that  the  importance  of  the 
point  perhaps  was  not  brought  to  the  attention  of  the  Court 
there.  But  when  the  matter  came  to  the  House  of  Lords,  it 
'  seems  to  me  that  the  point  was  actually  pressed  upon  the  House 

of  Lords  in  argument.    At  page  22  the  argument  used  by  Mr. 
Bight/  is  that  the  Legislature  could  not  have  intended  to  giv 
the  landowner  leave  to  break  up  the  •  railway  line  by  quarryin 
through  it.    ^ii  Horace  Bavey  replied,  "  There  is  no  difference 
principle  between  stripping  off  the  surface  and  digging  out  t 
minerals,  and  working  underground  within  six  feet  of  the  surfa 
and  so  letting  the  railway  down."    Upon  that  Lord  Macnaghte 
intimated  his  doubt — a  doubt  to  which  he  adhered  in  his  judg 
ment,  but  a  doubt  in  which  he  was  not  followed  by  the  rest  o] 
the  House — as  to  the  logical  necessity  of  allowing  a  man  t 
trespass  on  the  surface  because  he  had  a  right  to  destroy  the  surface 
by  underground  working.    Although,  therefore,  the  exact  point 
which  is  raised  in  this  case  may  not  be  said  to  be  the  point  which 
was  decided  by  the  House  of  Lords  in  their  judgment,  it  wi 
pointedly  brought,  it  seems  to  me,  to  the  attention  of  the  Lordd 
that  the  construction  which  they  put  upon  sect.  79,  if  they  held 
that  mines  and  minerals  there  included  such  mines  and  mine 
as  could  only  be  got  by  digging  through  the  surface,  would,  of 
necessity  and  as  a  logical  sequence,  lead  to  the  conclusion  that 
you  might  quarry  right  through  the  line  in  order  to  get  at  the 
minerals  under  the  line,  and  with  that  logical  sequence  in  their 
minds  Lord  Herschell  and  Lord  Watson  used  lano:ua2:e  which! 
seems  to  me  to  imply  that  that  was  a  consequence  which  the\ 

(1)  37  Cb.  D.  393. 
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faced,  and  which  they  thought  must  be  faced,  in  order  to  give  the      C.  A. 

railway  company  on  the  one  side  and  the  mine-owner  on  the  1892 

other  side,  the  full  benefit  which  the  Act  of  Parliament  intended  euabon 

they  should  respectively  enjoy.    Lord  Hersehell  was  perfectly  ter^^^cotta 

alive  to  the  difficulty  of  the  point ;  he  was  perfectly  alive  to  the  Company 

desirability,  if  you  could  do  so,  of  construing  the  sections  so  as  Gkeat 

"Western 

to  limit  the  powers  of  interference  with  the  railway  ;  but  never-  railway  Co, 
theless,  having  looked  all  round  it,  he  came  to  the  conclusion  bowI^.j. 
that  there  was  no  distinction  to  be  made  between  mines  and 
minerals  which  could  conveniently  only  be  quarried  from  above 
and  the  mines  and  minerals  which  could  be  obtained  from  under- 
ground working.  I  think  that  although  it  cannot  be  said  to 
have  closed  the  door  to  the  argument  which  has  been  addressed 
to  us,  and  that  it  still  is  open  to  the  counsel  for  the  Appel- 
lants to  ask  us  to  pronounce  a  contrary  view  to  that  which  was 
expressed  by  Lord  Hersehell  and  Lord  Watson,  nevertheless  their 
judgments  follow  a  long  chain  of  authority  which  seems  to  me  to 
imply  that  sect.  79  gives  the  power  to  disturb  the  surface  in 
order  to  get  at  minerals  which  are  worked  from  the  surface,  if 
that  is  the  usual  and  ordinary  way  of  working  them  in  the 
district. 

The  judgment  of  the  Court  below,  therefore,  seems  to  me  to  be 
correct,  and  this  appeal  ought  to  be  dismissed  with  the  usual 
consequences. 

A.  L.  Smith,  L.J. : — 

The  question  is  whether  the  mine-owners,  the  Buahon  BricJc 
and  Terra  Cotta  Company ,  can  justify  what  they  are  doing  and 
intending  to  do  under  the  group  of  sections  in  the  Bailivays 
Glauses  Consolidation  Aet,  1845,  commencing  at  sect.  77,  and 
more  especially  under  sect.  79  of  the  Act.  It  has  now  been  held 
by  the  highest  authority  that  the  minerals  mentioned  in  these 
sections  include  not  only  minerals  won  by  underground  workings, 
but  also  minerals  won  by  open  workings,  such  as  by  quarrying  ; 
and  it  is  not  disputed  that  the  terra-cotta  clay,  which  is  in  ques- 
tion in  this  case,  is  a  mineral  within  these  sections.  It  has  also 
been  held  by  like  authority  that  if  when  due  notice  is  given  by 
the  mine-owners  to  the  railway  company  to  purchase  the  under- 
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C.  A.      ground  minerals  lying  under  its  railway,  and  the  company  is  not 
1892       willing  to  do  so,  then  the  unpaid  mine-owner  (if  he  works  his 
liuABON     minerals  in  a  manner  proper  and  necessary  for  the  beneficial 
Terra^Cotta  ^voJ*king  thereof,  and  according  to  the  usual  manner  of  working 
Company    in  the  district)  may  work  such  minerals  underground  even 
Great     though,  by  SO  doing,  he  lets  down  and  destroys  the  surface  of  the 
KaIlwaToo.  railway  and  its  works.    In  such  case,  upon  action  brought  by 
A  L  s^h  L  J       railway  company  against  the  mineral  owner  for  letting  down 

  the  surface  of  the  railway,  the  mineral  owner  can  justify  under 

sect.  79  and  the  other  sections  grouped  therewith,  and  this  is  not 
disputed.    Why,  then,  having  got  thus  far  by  means  of  decided 
cases  which  cannot  be  controverted,  is  an  unpaid  mine-owner  who 
wins  his  minerals  by  quarrying  in  the  accustomed  manner  to  be 
in  a  worse  position  than  an  unpaid  mineral  owner  who  wins  his 
minerals  by  mining  ?    I  cannot,  myself,  see  why  if  the  one  can 
justify  under  the  statute  the  other  cannot.    If  the  action  against 
a  mine-owner  for  letting  down  the  surface  of  the  railway  were  in 
trespass  it  would  be  identical  with  the  present  case  ;  but  does  the 
fact  that  the  one  cause  of  action  is  upon  the  case  and  the  other 
in  trespass  affect  the  nature  and  validity  of  the  defence  which 
the  mine-owner  has  under  the  statute  ?   If  pleadable  with  success 
in  an  action  upon  the  case,  why  is  it  not  equally  pleadable  in  an 
action  of  trespass  ?     If  Sir  Horace  Bavey  and  Mr.  Cripps  are 
correct,  they  must  establish  that  different  rights  are  given  to  the 
mine-owner  in  sect.  79  when  applied  to  an  owner  whose  minerals 
are  worked  underground,  and  to  an  owner  whose  minerals  are 
worked  above  ground.    In  the  one  case  it  is  conceded  that  the 
unpaid  mine-owner  may  win  his  minerals  (working  them  in  the 
accustomed  manner)  without  let  or  hindrance  from  the  railway 
company,  whereas  in  the  other  it  is  now  said  he  cannot.    I  can 
find  no  such  distinction  in  the  section.    The  fact  is  that  when 
once  the  word  "owner"  in  sect.  79  is  held  to  include  an  owner 
whose  minerals  are  worked  from  underground  and  also  an  owner 
whose  minerals  are  worked  from  the  surface,  it  follows,  as  it 
seems  to  me,  that  each,  if  he  works  in  the  accustomed  manner, 
has  the  same  protection  under  the  statute,  and  it  makes  no 
difference  whether  in  the  one  case  the  surface  is  let  down  or  in 
the  other  it  is  trespassed  upon.    The  substance  of  the  defence 
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imder  the  statute  is  that  if  the  mine-owner  is  unpaid  for  the  C.A. 
minerals,  and  the  company  does  not  purchase  them  when  the  1892 
time  arrives  for  it  to  do  so — that  is,  when  the  mine-owner  desires  ruabon 
to  work  his  minerals,  then  the  mine-owner  may  proceed  to  win  t^j^^^^^q"^^^^ 
his  minerals  in  the  accustomed  way  irrespective  of  the  com-  Company 
pany's  works.    The  company  must  pay  for  the  minerals  whether  Great 

•   •  •        •  1  "Western" 

they  are  worked  by  mining  or  quarrying,  in  order  to  prevent  the  k^^ilway  Co^ 

mine-owner  from  working  them  ;  otherwise  he  may  proceed  in  ^  ^  j 

the  accustomed  manner  to  win  them.   This  is  my  view  of  sect.  79   

of  the  statute.    There  has  been,  however,  upon  the  point  now  in 

dispute  at  the  least  a  sequence  of  dicta  of  peculiar  authority 

all  tending  in  the  same  direction,  with  one  exception,  weighty 

though  it  is — that  of  Lord  Macnaghten.     The  dicta,  without 

referring  further  to  them,  are  those  of  Lord  Chelmsford,  Lord 

Cranworthyljovdi  Herschell,  luord  Watson,  Sir  George  Jessel,  Lord 

Justice  Brett,  Lord  Justice  Cotton,  and  Mr.  Justice  Stirling :  all 

one  way,  and  all  in  antagonism  to  the  point  which  is  now  argued 

before  us  by  the  Defendants ;  and  though  T  agree  that  they  are 

not  direct  authorities,  they  are  weighty  opinions  of  those  learned 

Judges. 

I  do  not  consider  Lord  Esliers  two  dicta,  the  one  in  Errington 
V.  Metropolitan  District  Railway  Company  (1),  and  the  other  in 
Pountney  v.  Clayton  (2),  to  be  necessarily  in  conflict.  I  do  not 
recapitulate  the  opinions  to  which  I  have  referred,  as  they  have 
been  fully  discussed  ;  but  I  must  add  that  there  appear  to  me  to 
be  two  decisions  very  much  in  point.  The  one  is  the  case  of  the 
Midland  Railway  Company  v.  Miles  (3),  in  which  my  Brother 
3Ir.  Justice  Stirling,  decided  the  present  point,  excepting — if  it 
be  an  exception — that  upon  the  locus  in  quo  in  that  case  the 
rails  were  not  actually  laid,  and  I  agree  in  the  conclusion  he 
irrived  at.  There  is  also  the  case  of  the  Midland  Railway 
Company  v.  Robinson  (4),  which  is  very  much  in  point,  and  I 
igree  with  the  observations  which  have  fallen  from  Lord  Justice 
Boicen  as  to  that  case. 

For  these  reasons  (whether  you  take  the  sections  of  the  Act, 
T  the  dicta  and  the  two  authorities  I  have  alluded  to),  I  am 

(1)  19  Ch.  D.  559.  (3)  33  Ch.  D.  632. 

(2)  11  Q.  B.  D.  833.  (4)  37  Ch.  D.  386 ;  15  App.  Cas.  19. 
Vol.  I.  1893.                            2  L  1 
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C.  A.      of  opinion  that  my  Brother  Mr.  Justice  Kehewich  was  correct  in 

1892       the  judgment  he  arrived  at,  and  that  this  appeal  should  be 

R^JJIToN  dismissed. 
Brick  and 

^^CoMPAN^^     Solicitors  :  B.  B.  Nelson  ;  Pritcliard,  Englefield  &  Co.,  agents  for 
Great      Brahner  dt  Court,  Live^yool. 

Western  ^"^^  ^' 

EailwayCo.  H.  C.  J. 


C.A.  I^^  re  CATHCAKT. 

1892 


24,  25,  28 ; 
Dec.  13. 


Lunacy — Alleged  Lunatic — Inquiry  into  Mental  Condition — Allerjed,  LunatiQ 
'^^^o^^'r.o'^'         found  of  Sound  Mind — Costs  of  Inquiry — Appeal — Lunacy  Act,  1890 
(53  &  54  Vict.  c.  5),  ss.  90,  94,  98,  109— Bules  of  Supreme  Court,  1883, 
Order  xlvl,  r.  1. 

An  inquiry  instituted  on  the  petition  of  a  husband  as  to  the  state  of  his 
wife's  mind  resulted  in  a  finding  that  she  was  of  sound  mind  and  capable 
of  managing  herself  and  her  affairs.  The  Lords  Justices  sitting  as  Judges 
in  Lunacy  made,  on  the  application  of  the  Petitioner,  an  order  that  two- 
thirds  of  his  costs  of  the  inquiry  and  also  his  costs  of  the  application 
should  be  paid  by  the  wife.  Subsequently  an  order  was  made  by  a  Judge 
charging  the  costs  on  certain  Consols  belonging  to  the  wife  and  standing 
in  her  name,  and  directing  the  transfer  by  her  of  a  sufficient  amount  to 
meet  such  costs  ;  and,  as  she  neglected  to  make  the  transfer,  a  further  order 
was  made  by  the  Judge  that  the  official  solicitor  should  execute  the  neces- 
sary transfer.    On  appeal  against  these  orders  : — 

Held,  that  an  appeal  would  lie  in  such  a  case  to  the  Court  of  Appeal, 
and  that  no  leave  to  appeal  was  necessary : 

Held,  also,  that  the  Lords  Justices  had  authority  under  sect.  109  of  the 
Lunacy  Act,  1890,  to  direct  that  the  costs  should  be  paid  out  of  the  wife's 
estate,  including  those  incurred  "after  the  finding  that  she  was  of  sound 
mind : 

Held,  also,  that  the  procedure  under  Order  xlvi.,  rule  1,  which  deals  i 
with  charging  orders,  was  not  applicable  to  such  an  order,  and  that  the  j 
subsequent  orders  to  enforee  the  charge  were  proper  to  carry  it  into  j 
effect : 

Held,  also,  that,  under  the  circumstances  of  the  case,  the  discretion  of 
the  Lords  Justices  had  been  rightly  exercised. 

Appeal  from  a  judgment  of  the  Lords  Justices  sitting  as 
Judges  in  Lunacy  (1). 

The  question  before  the  Lords  Justices  was  by  whom  should  be 
borne  the  costs  of  an  inquiry  into  the  mental  condition  of  ^hs. 
(1)  [1892]  1  Ch.  549. 
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Catlicart,  which  had  resulted  in  a  finding  that  she  was  of  sound      0.  A. 
mind  and  capable  of  managing  herself  and  her  affairs.    The  1892 
Court  (Lindlei/,  Boiven,  and  Kay,  L. JJ.),  held  upon  the  evidence      in  re 
that  there  were  sufficient  grounds  to  justify  the  Petitioner  in 
instituting  the  inquiry;  and  that,  under  the  circumstances  of 
the  case,  Mrs.  Catlicart  must  pay  her  own  costs,  and  that  the 
Petitioner  (her  husband)  ought  to  receive  two-thirds  of  the 
amount  of  his  costs  of  all  the  proceedings  (to  be  taxed  as  between 
party  and  party),  and  the  costs  of  the  application  to  the  Court, 
out  of  property  belonging  to  his  wife,  consisting  of  several  sums 
of  New  Consols,  not  comprised  in  their  marriage  settlement. 
The  facts  upon  which  the  Court  came  to  this  conclusion  are 
fully  set  out  in  the  report  of  the  case  (1). 

On  the  3rd  of  August,  1892,  an  order  was  made  by  Mr.  Justice 
Bruce,  sitting  as  an  additional  Judge  in  Chancery,  that  the 
taxed  costs  of  the  Petitioner,  dealt  with  by  the  order  of  the 
Lords  Justices,  and  his  costs  (when  taxed)  of  the  application 
then  before  the  Judge,  should  be  charged  upon  and  paid  out  of 
certain  specified  sums  of  New  Consols  (amounting  in  all  to  over 
£10,000)  standing  in  the  name  of  Mrs.  Catlicart  at  the  Bank  of 
England;  that  the  Taxing  Master  should  certify  what  sum  of 
New  Consols  was,  at  the  average  price  of  the  day,  equivalent  to 
the  aggregate  amount  of  such  costs ;  and  that  Mrs.  Catlicart  should 
within  seven  days  execute  a  transfer  to  the  Applicant  of  so  much 
of  the  New  Consols  standing  in  her  name  as  should  be  equal  to 
the  amount  of  New  Consols  to  be  certified  as  aforesaid. 

Mrs.  Catlicart  neglected  to  make  the  transfer  directed  by  the 
above  order,  and  on  the  31st  of  October,  1892,  Mr.  Justice  Bruce 
made  a  further  order  to  the  following  effect — that  the  official 
solicitor  be  nominated  to  execute  on  behalf  of  Mrs.  Catlicart  a 
transfer  to  C.  T.  Arnold,  one  of  the  solicitors  of  the  Petitioner, 
of  the  amount  of  New  Consols  certified  by  the  Master  under  the 
order  of  the  3rd  of  August — that  the  costs  of  the  application 
then  before  the  Judge  should  be  charged  upon  the  New  Consols 
standing  in  Mrs.  Cathcarfs  name  ;  that  such  costs  should  be 
taxed,  and  that  the  Taxing  Master  should  certify  what  sum  of 
Xew  Consols  was,  at  the  average  price  of  the  day,  equivalent  to 
(1)  [1892]  1  Ch.  549. 
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0.  A.      the  aggregate  amount  of  such  taxed  costs,  and  that  Mrs.  Cathcart 
1892       should  execute  a  transfer  of  such  an  amount  of  New  Consols  as 
In  re      should  be  equivalent  to  the  sum  so  certified. 
Cathcart.       ^^^^  Cathcart  appealed  against  the  judgment  of  the  Lords 

Justices  and  against  the  orders  of  tlie  3rd  of  August  and  the 

31st  of  October. 

1892.  Nov.  22.  Sir  H.  James,  Q.C.  (English  Earrison  and 
P.  S.  Stohes,  with  him),  objected  that  an  appeal  would  not  lie. 
Sect.  109  of  the  Lunacy  Act,  1890  (1),  provides  that  the  costs  of 
such  an  inquiry  are  to  be  in  the  discretion  of  the  Judge  in 
Lunacy.  Before  the  Judicature  Acts  an  appeal  lay  to  the  Privy 
Council,  and  those  Acts  substituted  the  Court  of  Appeal.  Sect. 
109  declares  that  an  Order  in  Lunacy  as  to  costs  is  to  have  the 
effect  of  an  order  of  the  High  Court.  It  consequently  carries 
with  it  all  the  incidents  of  a  similar  order  of  the  High  Court, 
one  of  which  is  that  under  sect.  49  of  the  Judicature  Act,  1873, 
there  is  no  appeal  without  leave,  and  no  leave  has  been  given  in 
the  present  case. 

[The  Court  decided  to  hear  the  appeal.] 

B.  0.  B.  Lane,  Q.C,  and  B.  F.  Norton,  were  then  heard  in 
support  of  the  appeal : — 

There  was  no  jurisdiction  in  the  Court  to  make  the  order. 
Sect.  109  of  the  Lunacy  Act,  1890,  may  authorize  an  order  as  to 
the  costs  of  the  inquiry ;  but  the  order  in  question  goes  much 
further,  and  deals  with  costs  of  proceedings  subsequent  to  the 
finding  of  the  jury  that  Mrs.  Cathcart  was  not  insane.  When 
these  costs  were  incurred  she  was  neither  a  "  lunatic  "  nor  an 
"  alleged  lunatic."  Whatever  costs  the  Court  could  deal  with  by 
charging  them  on  Mrs.  Cathcarfs  estate  could  only  be  recovered 

(1)  53  &  54  Vict.  c.  5,  s.  109  :  "  The  lunatic,  or  to  be  charged  upon  and 

costs  of  all  proceedings  for  the  purpose  paid  out  of  his  estate,  or  such  part 

of  ascertaining  whether  a  person  is  thereof  as  the  Judge  thinks  fit,  or  by 

lunatic,  and  of  all  proceedings  in  the  any  other  party  to  the  proceedings 

matter  of  a  lunatic  shall  be  in  the  .  .  .  and  every  such  order  shall  have 

discretion  of  the  Judge  in  Lunacy,  the  effect  of  an  order  of  the  High 

who  may  order  all  or  any  of  such  costs  Court." 
to  be  paid  by  the  lunatic  or  alleged 
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in  the  manner  directed  as  to  all  charging  orders  by  Order  XLVi.,      C.  A. 
rule  1  (1),  that  is,  by  the  procedure  enacted  by  1  &  2  Vict.  1892 
c.  110,  s.  14  ;  consequently  the  order  of  the  3rd  of  August  direct- 
ing  a  transfer  was  made  without  authority.    Such  a  departure  Cathcart. 
from  the  ordinary  procedure  in  cases  of  charging  orders  might 
prejudice  prior  incumbrancers.    If  such  an  order  could  be  made 
no  doubt  the  official  solicitor  might  be  directed  to  execute  the 
necessary  transfers ;  but  this  latter  order  must  stand  or  fall  with 
the  former. 

[They  also  argued  on  the  facts  that  the  order  should  not  be 
supported.] 

Sir  JS.  James,  Q.C.,  and  P.  S.  Stokes  (English  Harrison,  with 
them),  were  heard  in  support  of  the  orders  appealed  against. 

1892.  Dec.  13.  Loed  Halsbuey  read  the  following  judgment: — 

This  is  an  appeal  from  an  order  made  by  Lords  Justices 
Lindley,  Bowen,  and  Kay,  sitting  as  Judges  in  Lunacy,  and  the 
first  question  raised  is  whether  the  order  is  subject  to  an  appeal 
to  the  Court  of  Appeal. 

By  the  18th  section  of  the  Judicature  Act,  1873,  sub-sect.  5, 
"  all  jurisdiction  vested  in  or  capable  of  being  exercised  by  Her 
Majesty  in  Council,  or  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council  upon  Appeal  .  .  .  from  any  Order  in  Lunacy 
made  by  the  Lord  Chancellor,  or  any  other  person  having  juris- 
diction in  Lunacy,"  is  given  to  the  Court  of  Appeal.  That  there 
was  an  appeal  from  an  order  of  the  Lord  Chancellor  exercising 
jurisdiction  in  Lunacy  is  certain.  On  the  14th  of  February, 
1726  (2),  it  was  determined  by  the  House  of  Lords,  after  debate 
and  partly  in  view  of  the  statute  17  Ed.  2,  de  prerogativd  regis, 
that  no  appeal  from  such  an  order  lay  to  the  House  of  Lords, 
because  the  appeal  must  be  made  to  the  Crown  itself  in  Council. 

In  consequence  of  this  resolution  of  the  Lords,  the  appeal 

(1)  Order  xlvi.,  rule  1 :  "  An  order  as  is  provided  by  the  Acts  1  &  2  Vict, 

charging  stock  or  shares  may  be  made  c.  110,  ss.  14, 15,  and  3  &  4  Vict.  c.  82, 

by  any  Divisional  Court  or  by  any  s.  1." 

Judge,  and  the  proceedings  for  obtain-        (2)  Note  to  Sheldon  v.  For^tescue 

ing  such  order  shall  be  such  as  are  Aland,  3  P.  Wms.  107. 
directed,  and  the  effect  shall  be  such 
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C.  A.      then  in  question  was  brought  before  the  King  in  Council,  the 
1892       jurisdiction  was  debated  and  affirmed  on  the  15th  of  May,  1728, 
and  the  matter  of  the  appeal  determined. 
Oathcart.      That  determination  was  repeatedly  recognised  afterwards  as  a 
Lord  iiaisbury.  governing  authority,  and  it  was  hardly  questioned  here  that, 
unless  a  rule  made  under  the  rule-making  power  created  by  the 
Judicature  Act  has  taken  away  the  appeal,  the  right  of  appeal 
still  exists. 

But  it  is  said  that  the  nature  of  this  order  is  such  that  it  is 
not  subject  to  appeal.  That  question  depends  on  the  true  con- 
struction of  the  109th  section  of  the  Lunacy  Act,  1890,  as 
affected  by  the  49th  section  of  the  Judicature  Act,  1873. 

The  words  of  sect.  109,  so  far  as  they  are  material  to  the 
present  question,  are  that  the  order  for  costs  "  shall  have  the 
effect  of  an  order  of  the  High  Court."  The  section  does  not 
make  it  an  order  of  the  High  Court.  It  does  not  enact  that  it 
shall  be  deemed  an  order  of  the  High  Court,  or  any  equivalent 
phrase  which  would  invest  the  order  when  made  with  all  the 
incidents  and  qualities  of  an  order  of  the  High  Court. 

The  effect  of  the  order  is,  I  think,  its  operative  power  as  an 
order ;  and  if  it  had  been  intended  to  attach  to  an  order  made 
under  the  109th  section  all  the  provisions  which  are  made  with 
reference  to  orders  made  by  the  High  Court,  I  cannot  but  think 
that  something  more  than  one  compendious  phrase  (which,  how- 
ever, as  I  have  said,  will  not  in  my  opinion  bear  that  meaning) 
would  have  been  used  when  the  Legislature  were  dealing  with 
the  very  peculiar  jurisdiction  exercised  over  the  person  and  pro- 
perty of  a  lunatic. 

It  may  well  be,  as  was  said  by  Lord  Selhorne  in  the  House  of 
Lords  (l),that  when  the  merits  of  a  question  have  been  determined, 
and  when  a  Court,  in  the  exercise  of  its  discretion,  has  thought  fit 
to  give  or  refuse  costs,  and  in  the  absence  of  any  settled  principle 
upon  the  subject,  the  Courts  of  Appeal  must  give  so  much  credit 
to  the  exercise  of  that  discretion  as  not  to  allow  the  merits,  when 
they  are  no  longer  in  controversy,  to  be  again  gone  over  with  great 
expenditure  of  money  and  time,  for  the  mere  purpose  of  review- 
ing that  discretion.    It  would,  however,  be  in  my  view  a  total 

(1)  Metropolitan  Asylum  District  v.  Hill,  5  App.  Cas.  582. 
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misapplication  of  the  phrase,  "the  merits  of  the  question,"  to  o.A. 

apply  it  to  the  inquiries  directed  on  behalf  of  a  person  alleged  i892 

to  be  a  lunatic.    It  must  be  treated  rather  as  a  question  in  some 

respects  as  to  the  proper  expenditure  of  money  .on  behalf  of  the  Gathcaet. 

alleged  lunatic ;  the  merits  do  not  depend  on  the  result  of  the  Haisbury. 

inquiry  at  all.  Sir  Hennj  James  very  truly  said  that  the  question 

of  the  propriety  or  impropriety  of  the  inquiry,  and  facts  relevant 

to  that  question,  might  be  wholly  irrelevant  to  the  issue  which 

the  jury  were  called  upon  to  determine.    I  think  there  is  no 

true  analogy  between  proceedings  of  the  character  now  in 

question  and  proceedings  either  between  hostile  litigants,  or  even 

claims  against  an  estate  or  a  fund  wherein  claimants  in  their 

own  interest  are  endeavouring  by  legal  process  to  get  something 

for  themselves. 

The  theory  upon  which  proceedings  in  Lunacy  are  taken  is, 
that  the  proceedings  are  for  the  benefit  and  protection  of  the 
persons  who  are  believed  to  be  incapable,  by  reason  of  mental 
infirmity,  of  protecting  themselves  and  their  property.  The 
principle,  therefore,  applicable  to  a  litigant  who  has  failed  in 
his  litigation  is  not  even  prima  facie  applicable  to  a  petitioner 
who  asks  for  the  protection  of  the  law  in  favour  of  one  requiring 
the  law's  protection. 

Lord  Justice  Turner ,  replying  to  the  argument  that  the  jury 
had  found  the  alleged  luuatic  to  be  of  sound  mind,  and  that 
therefore  the  costs  ought  to  be  paid  by  the  persons  originating 
the  inquiry,  said  that  upon  that  ground  alone,  he  would  not  give 
the  costs  or  any  part  of  them.  "  The  Crown,"  he  said,  "has  the 
care  and  custody  of  the  persons  and  estates  of  lunatics  as  parens 
patrise.  It  exercises  its  parental  power  at  the  instance  of  the 
relations  or  friends  of  the  alleged  lunatics  who  apply  to  it  on 
their  behalf,  and  nothing,  in  my  opinion,  could  be  more  pre- 
judicial to  the  welfare  of  the  unfortunate  persons  on  whose  - 
behalf  such  applications  are  made,  than  to  give  any  countenance 
to  the  notion  that  the  applications  will  of  necessity  subject  the 
persons  by  whom  they  are  made  to  the  payment,  not  merely  of 
their  own  costs,  but  of  all  the  costs  which  may  be  incurred,  if  in 
the  result  the  verdict  of  a  jury  should  establish  that  the  appli- 
cations cannot  be  supported.    To  lay  down  any  such  doctrine 
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C.  A.  would,  in  many  instances  at  least,  go  far  to  paralyze  the  power 
1892  of  the  Crown,  and  to  deprive  those  who  may  unhappily  be  visited 
by  mental  disease  of  the  care  and  protection  which  by  virtue  of 
Cathcakt.  power  is  thrown  around  them  in  the  exercise  of  the  juris- 

Lord  Haisbury.  dictiou  in  Luuacy  "  (1).  The  Lords  Justices  were,  doubtless,  there 
dealing  with  an  application  by  the  alleged  lunatic  that  the  person 
engaged  in  asking  for  the  inquiry  should  be  ordered  to  pay  all 
the  costs  of  the  proceedings ;  but  the  principles  upon  which  the 
learned  Judge  founds  his  judgment  have  a  wider  application  than 
the  circumstances  of  the  particular  case. 

It  seems  to  me  that  if  the  demand  for  inquiry  is  really 
prompted  by  a  desire  to  protect  the  person  and  property  of  the 
alleged  lunatic,  and  is  presented  on  reasonable  grounds  and  in  a 
reasonable  manner,  the  expense  of  such  a  proceeding  ought  not 
to  fall  upon  the  person  so  invoking  the  aid  of  the  law  to  protect 
those  in  need  of  protection.  It  is  significant  that  in  the  case 
just  quoted  the  doubt  was  expressed,  whether  in  the  then  state 
of  the  law  it  was  competent  to  the  Court  to  order  the  costs 
of  the  lunatic,*  or  alleged  lunatic,  to  be  paid  by  the  Petitioner. 
The  109th  section  appears  to  have  been  framed  in  the  widest 
possible  terms  to  give  complete  jurisdiction  to  the  Court  to 
award  the  costs  in  accordance  with  what  may  appear  to  be  right. 

In  saying  what  I  have  as  to  the  apparent  policy  of  the  law,  I 
have  to  some  extent  anticipated  what  I  have  to  say  with  respect 
to  the  principle  which  should  guide  the  Court  in  deciding  this 
particular  appeal. 

I  am  reluctant  to  indicate  any  difference  of  opinion  from  that 
given  by  Lord  Justice  Linclley  in  his  most  valuable  analysis  of 
the  considerations  by  which  a  Court  should  be  guided  in  exer- 
cising the  discretion  as  to  costs  given  by  the  statute,  and  certainly 
as  to  the  first  four  heads  I  am  heartily  in  agreement ;  but  I  fear 
I  cannot  concur  in  considering  the  means  of  the  respective 
parties  as  a  topic  that  ought  to  enter  into  the  question,  though 
as  to  the  latter  part  of  the  fifth  head  of  the  learned  Judge's 
analysis  I  entirely  concur.  It  is  quite  true  that  either  party 
may  by  his  conduct  render  an  inquiry  much  more  expensive 
than  it  might  otherwise  have  been,  and  undoubtedly  had  there 
(1)  la  re  Windham,  4  D.  F.  &  J.  53,  66. 
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in  this  case  been  a  cross-appeal,  that  consideration  might  have  0.  A. 
been  a  very  serious  one  indeed.  1892 

It  is  necessary,  very  shortly,  to  glance  at  the  facts.  Now, 
whatever  may  have  been  the  real  state  of  Mrs.  Cathcarfs  mind  Oathcart. 
in  September,  1887,  she  certainly  by  her  conduct  gave  rise  to  a  Lord  Haisbm-y. 
reasonable  suspicion  that  she  was  not  completely  of  sound  mind. 
No  explanation  has  ever  been  given  of  her  accusations  against 
\  her  husband,  admitted  now  by  every  one  to  be  unjust,  but 
I  recurred  to  over  and  over  again  with  persistent  pertinacity,  and 
I  acted  upon  by  Mrs.  Cathcart,  so  that  within  a  short  time  of  her 
marriage  she  separated  from  her  husband,  and  never  willingly 
j  associated  with  him  again. 

Again,  she  had,  or  supposed  she  had,  some  complaint  to  make 
as  to  settlements.  I  will  assume  in  favour  of  her  sanity  that 
j  her  complaint  was  well  founded — though  it  is  only  for  the  sake 
of  argument  I  assume  it.  It  is  impossible  to  believe  in  a  sound 
j  state  of  mind  in  a  person  who,  upon  the  assumption  I  have  made, 
I  accuses  every  person  engaged  in  the  arrangement  of  the  settle- 
ment of  fraud,  and  mixes  up  the  supposed  fraud  with  persons 
land  things  ridiculous  in  their  absurd  incongruity.  Most  unfor- 
'tunately,  as  I  think,  the  husband  was  badly  advised.  The  letters 
of  October,  1887,  are  not  written  as  if  by  a  considerate  husband, 
conscious  of  his  wife's  mental  weakness,  but  rather  as  if  by  a 
hostile  litigant  threatening  proceedings,  and,  not  for  the  only 
time  in  this  narrative,  giving  rise  to  the  accusation  that  the 
motive  which  actuated  him  was  not  conjugal  tenderness,  but 
involved  some  considerations  of  self-interest.  The  same  may  be 
said  of  the  negotiations  in  the  following  March.    They  partake 

tiore  of  threat  than  persuasion,  and  they  seem  to  have  had  the 
ffect  of  arousing  Mrs.  Cathcarfs  suspicions  that  she  was  to  be 
jbreated  as  a  lunatic.  Then  came  the  application  to  the  Skipton 
tnagistrates — an  application  to  treat  every  one  who  had  anything 
lo  do  with  the  settlements  as  guilty  of  some  criminal  offence — 
md  I  must  say  that,  if  the  husband  had  proceeded  after  the 
eceipt  of  Mr.  Preston's  letter  and  inclosure  to  apply  to  the  Court, 
I  do  not  think  any  one  could  have  objected  to  the  proceeding  as 
lasty  and  uncalled  for.  Unfortunately,  Mr.  Catheart  took  the 
natter  into  his  own  hands.    The  letter  written  to  his  wife  was,  I 
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C.  A.  fear,  not  a  candid  one.  I  cannot  doubt  that  he  did  intend  to  get 
1892  his  wife  into  an  asylum.  In  some  parts  of  this  case  I  am  quite 
willing  to  make  allowance  for  a  layman,  to  some  extent  in  the 
Cathcakt.  iiands  of  those  who  ought  to  have  known  better,  when  he  took 
Lord  Haisbury.  ^vvroug  forms  of  proccdurc ;  but  I  cannot  think  the  proceedings 
at  Asliboiirne  admit  of  any  such  palliation.  It  did  not  require  a 
lawyer  to  inform  him  that  it  was  neither  kind  nor  considerate  to 
force  himself  into  his  wife's  room,  where  she  was  quietly  asleep, 
and  take  her  by  force  after  twelve  o'clock  at  night,  probably  much 
later,  and  drive  away  with  her  a  distance  of  seven  or  eight  miles. 
I  do  not  believe  that  there  was  no  intention  to  place  Mrs.  Catheart 
in  an  asylum.  The  two  nurses,  the  attendant  from  the  Stafford 
Asylum,  the  midnight  visit  to  the  doctor  at  Aslibourne — form  such 
a  combination  of  facts  that  I  come  to  the  conclusion  very  firmlyl 
that,  notwithstanding  the  not  very  creditable  letter  written  by 
Mr.  Catheart,  his  object  was  to  place  her  in  an  asylum ;  and  if! 
the  costs  now  in  question  were  applicable  to  any  part  of  thisj 
transaction,  I  should  certainly  not  be  a  party  to  relieving  Mr 
Catheart  from  the  payment  of  them.  The  procuring  of  Mrs. 
Cathearfs  signature  to  the  authority  to  deal  with  the  local  bank 
ing  account  and  the  rent  of  Wootton  form  part  apparently  of  th 
same  scheme,  and  appear  to  me,  as  part  of  the  same  scheme,  to  be 
equally  indefensible. 

But  the  costs  now  in  question  have  no  relation  to  the  trans- 
actions I  have  been  describing.  The  costs  are  applicable  to  the 
inquiry  originated  by  a  petition  dated  the  8th  of  April,  1891 
praying  for  an  inquiry  into  the  alleged  lunacy  of  Mrs.  Mari^ 
Catheart ;  and  if  they  were  only  such  costs  as  were  rendered 
necessary  expenditure  by  the  petition  in  question,  I  do  not  think 
that  under  the  circumstances  of  Mrs.  Catheart' s  then  mental  con 
dition,  and  her  uncontrollable  disposition,  the  question  coul 
have  been  plausibly  argued.  Unfortunately  for  Mr.  Catheart,  h 
has  here  again,  as  it  seems  to  me,  been  very  badly  advised ;  bu 
what  I  have  said  before  about  his  proceedings  at  Ashbourne  is  ncj 
longer  applicable.  He  might,  I  think,  without  any  person 
default,  be  under  the  impression  that  he  was  justified  in  p 
ceeding  under  an  urgency  order  because  he  was  so  advised. 

I  cannot  myself  too  earnestly  deprecate  such  an  applicatioii 
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of  the  power  given  under  the  statute.  An  urgency  order  is  what      C.  a. 
its  very  name  indicates.    The  safeguards  for  personal  freedom,  1892 
which  the  Legislature  had  provided,  were  obviously  considered 
inappropriate  to  cases  where  instant  intervention  was  required,  Oathcart. 
either  for  the  sake  of  the  alleged  lunatic,  or  for  the  sake  of  LordHaisbury. 
the  public ;  and  accordingly  exceptional  provisions  were  made 
for  such  a  contingency;  but  to  suggest  that  they  could  be 
resorted  to  because  there  were  no  other  means  of  getting  evidence 
is  so  strange  and  perverse  a  view  that  I  was  much  surprised  to 
hear  it  gravely  put  forward.    It  is  enough,  however,  at  present 
to  say  that  there  is  no  foundation  whatever  for  such  a  contention. 
In  respect,  however,  of  Mr.  Cathcarfs  responsibility  for  such  a 
course  of  procedure,  it  would  be  a  very  harsh  judgment  to  attri- 
bute to  him  the  grave  error  that  in  my  view  was  committed,  and 
which  had  the  effect,  not  unnaturally,  of  raising  prejudices 
against  the  husband  which  he  has  had  to  regret  all  through  the 
litigation. 

But  the  broad  question  before  Mr.  Catheart  was  whether  his 
wife  required,  and  by  some  form  of  procedure  ought  to  receive, 
care  and  attention.  To  that  question  what  answer  can  be  reason- 
ably given  but  one  ?  She  was  under  a  constant  belief  that  she  was 
being  poisoned.  She  was  under  a  constant  belief  that  persons  and 
relatives,  including  her  own  mother,  were  in  a  conspiracy  to 
poison  her ;  that  her  mother  had  procured  the  murder  of  her 
father  by  bribing  a  groom  to  put  a  wrong  bit  in  the  mouth  of  a 
vicious  horse,  and  that  then  a  woman  was  employed  to  frighten 
the  horse;  that  she  was  drugged  within  two  months  of  her 
marriage  to  prevent  her  having  an  heir ;  that  her  husband  was 
guilty  of  the  grossest  immorality  with  servants,  and  that  her  own 
mother  was  a  party  to  unlawful  operations  upon  the  victims  of 
his  profligacy  ;  and  ail  this  without  a  scintilla  of  fact  to  justify 
such  atrocious  accusations.  If  she  was  not  mad  in  making 
them,  she  certainly  could  not  be  heard  to  complain  that  her  own 
conduct  and  statements  gave  a  not  unreasonable  belief  in  her 
insanity.  These  statements  were  brought  to  the  knowledge  of 
her  husband's  advisers  long  before  the  8th  of  April,  1891. 

It  is  obvious  to  ask,  what  was  a  husband  to  do  under  such 
circumstances  ?    Was  he  to  fold  his  hands  in  indifference  to 
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C.  A.  such  a  state  of  things  ?  If  he  did  act  at  all,  it  was  most  certainhj  < 

1892  the  right  course  in  such  a  case  as  his  to  invoke  the  protection  o\  . 

'in^g  the  lunacy  laws  ;  and  those  laws,  if  properly  appealed  to,  involvfi  4 

Cathcart.  jieither  oppression  nor  cruelty,  and  certainly  do  not  deserve  the 

Lord  Haisbury.  description  which  appears  to  have  been  given  of  them  to  thq 

jury.  i 

I  do  not  desire  to  say  anything  of  the  verdict  of  the  jury.    Itj  i 
was  a  verdict  of  the  majority,  and  they  had  the  advantage  oi)l 
seeing  and  conversing  with  Mrs.  Cathcart.    It  may  be  that  upor'  i 
the  issue  with  which  they  had  to  deal — namely,  whether  at  thej  ^ 
time  of  inquisition  found,  Mrs.  Cathcart  was  capable  of  managing  j 
herself  and  her  property — the  jury  were  right;  but  that  doer;  j 
not  decide  the  question  whether  for  months  and  years  befon,'  • 
that  time  her  conduct  and  demeanour  had  been  such  as  to  leac,  . 
to  the  reasonable  belief  that  she  required  to  be  put  under 
some  restraint.    I  think  it  unquestionably  was  so,  and  I  hav(!  , 
no  doubt,  therefore,  that  the  order  under  appeal  should  b( 
affirmed,  and  this  appeal  dismissed  with  costs. 

There  remain  the  other  appeals  as  to  the  subsequen. 
orders,  ably  and  plausibly  attacked  by  the  learned  counsel 
Mr.  Norton,  but  I  have  come  to  the  conclusion  that  the  order, 
are  right. 

It  is  true  that  the  order  which  deals  with  charging  orders' 
deals  with  them  in  such  a  way  that  for  such  orders  no  othe! 
course  of  procedure  is  permitted  than  that  pointed  out,  ani 
it  is  clear  that  in  this  case  that  form  of  procedure  has  no 
been  followed.  But  the  argument  fails,  I  think,  in  this,  tha 
the  order  now  under  appeal  is  not  a  charging  order  within  tht 
meaning  of  Order  xlvi.,  rule  I.  It  is  true  it  may  operate  a 
a  charging  order,  but  it  is  obviously  not  the  thing  thereii 
referred  to.  The  14th  section  of  the  Judicature  Act,  1884,  i 
quite  wide  in  its  terms,  and  I  think  it  clear  that  the  orde  ^ 
originally  made  by  the  Lords  Justices  was  within  their  juris 
diction  to  make,  and  equally  clear  that  they  had  power  to  euforoi 
it  by  the  section  in  question  passed  nine  years  after  the  Order 
of  1875,  relied  on  as  restricting  the  power  of  enforcing  any  thin; 
which  may  operate  as  a  charge.  I  think,  therefore,  these  appeal 
also  should  be  dismissed  with  costs. 
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The  Master  of  the  Kolls  and  Ijords  Justices  Lopes  and  A.  L.  C.  A. 
Smith  concur  in  this  judgment,  which  is  the  judgment  of  the  1892 

Court.  In  re 

Oathcart. 

Solicitors  for  Petitioner  :  Crawley,  Arnold  &  Co. 
Solicitors  for  Kespondent :  Hood-Barrs  &  Co. 

A.  M. 


SNEA.TH  V.  VALLEY  GOLD,  LIMITED.  C  A. 

[1892    S.    4584.]  1892 

NORTH,  J. 

)cbenture-Jiolders — Compromise — Meeting — Majority  hinding  Minority — Notice      jy^f,^  <)_ 

—  '^Fourteen  clear  Days" — Arrangement  to  receive  Shares  instead  of 

Debentures — Dissentient  Minority. 

^  Dec.  14,  15. 

A  company  issued  a  class  of  debentures  which  charged  all  its  property, 
and  it  was  provided  that  a  meeting  of  debenture-holders  should  have 
power,  by  special  resolution,  "  to  sanction  any  modification  or  compromise 
of  the  rights  of  the  debenture-holders  against  the  company  or  against  the 
property."  The  company  afterwards  transferred  its  assets  to  a  new  com- 
pany subject  to  the  debentures,  and  was  dissolved.  The  new  company  in 
August,  1892,  passed  resolutions  for  voluntary  winding  up  with  a  view  to 
reconstruction.  Its  funds  were  exhausted,  and  its  property  consisted  of 
certain  mining  rights  in  California^  which  would  be  forfeited  unless  fees 
to  a  considerable  amount  were  paid  by  the  end  of  1892.  A  scheme  was 
formed  for  a  new  company  with  a  larger  capital,  as  part  of  which  scheme 
the  debenture-holders  were  to  accept  ordinary  shares  in  the  new  company 
instead  of  their  debentures.  This  scheme  was  duly  sanctioned  by  the 
shareholders,  and  was  also  sanctioned  by  a  special  resolution  of  a  meeting 
of  debenture-holders  on  the  31st  of  October,  1892.  A  dissentient  debenture- 
holder  brought  his  action  to  restrain  the  carrying  out  of  this  scheme,  on 
the  ground  that  it  was  beyond  the  powers  of  a  meeting  of  debenture- 
holders  to  sanction  it  so  as  to  bind  any  dissentient  debenture-holders. 
North,  J.,  refused  an  interlocutory  injunction,  on  the  ground  that  the 
Plaintiff  was  not  damnified  by  the  proceedings  if  they  did  not  bind  him  : — 

Held,  by  the  Court  of  Appeal,  the  motion  being  treated  as  the  trial, 
that  the  difficulty  in  the  way  of  the  debenture-holders  enforcing  their 
rights  made  the  case  one  in  which  the  power  to  compromise  arose,  and 
that  this  was  a  compromise  of  the  rights  of  the  debenture-holders  against 
the  property,  which  it  was  within  the  power  of  a  meeting  of  debenture- 
holders  to  sanction  by  special  resolution  so  as  to  bind  the  dissentient 
debenture-holders,  and  the  action  was  dismissed. 

But  where  under  a  similar  power  a  resolution  approving  a  similar  scheme 
to  exchange  debentures  for  shares  was  passed  by  a  body  of  debenture- 


478 


CHANCEEY  DIVISION. 


[1893] 


holders  whose  rights  were  undisputed  and  capable  of  being  enforced 
without  difficulty  : — 

Held,  that  the  power  to  compromise  had  not  arisen,  and  that  the  reso- 
lution did  not  bind  a  dissentient  minority :  Mercantile  Investment  and 
General  Trust  Company  v.  International  Company  of  Mexico  (1). 
The  question  what  is  a  "  compromise  "  discussed. 

An  advertisement  in  the  newspapers  convening  a  meeting  of  debenture- 
holders  under  a  trust  deed  is  a  sufficient  notice,  unless  the  deed  expressly 
requires  notice  to  be  given  by  circular. 

Notice  "at  least  fourteen  days  before  the  date"  of  a  meeting  of 
debenture-holders  means  fourteen  clear  days  between  the  issue  of  the 
advertisement  or  circular  calling  the  meeting  and  the  day  of  the  meeting ; 
and  the  notice  so  given  is  effectual,  though  it  may  not  actually  reach  any 
debenture-holder  until  some  days  afterwards. 

A.  COMPANY  called  the  Valley  Gold  Gomjpany,  Limited,  was 
registered  in  1886,  with  a  nominal  capital  of  £110,000,  in  £1 
shares,  for  the  purpose  of  working  mines  in  California.  The 
company  had  mining  claims  in  that  State,  and  it  appeared  that 
according  to  the  local  laws  a  certain  amount  of  mining  work 
must  be  done  each  year  upon  each  claim  until  an  application  to 
the  Grovernment  of  the  United  States  for  a  grant  of  the  mines  by 
letters  patent  had  been  made  and  accepted. 

In  1889  the  company  issued  a  series  of  1500  debentures  for 
£10  each.  By  each  of  these  debentures  the  company  undertook 
to  pay  to  the  registered  holder  on  the  1st  of  July,  1891,  or  on 
such  earlier  day  as  the  same  should  become  payable  under  the 
indorsed  conditions,  the  sum  of  £10  for  principal,  and  in  the 
meantime  to  pay  interest  at  £10  per  cent,  on  the  1st  of  January 
and  the  1st  of  July  in  each  year,  and  also  to  pay  on  the  1st  of 
July,  1891,  the  further  sum  of  £1  by  way  of  bonus  or  further 
interest,  and  the  company  charged  with  such  payments  all  its 
property,  present  and  future,  except  unpaid  calls,  and  it  was 
provided  that  the  security  should  be  a  floating  security. 

The  2nd,  4th,  and  6th  conditions  indorsed  on  the  debentures 
were  as  follows : — "  2.  The  debentures  of  the  said  series  shall 
rank  pari  passu  as  a  first  charge  on  the  property  hereby  charged 
without  any  preference  or  priority  one  over  another.  Part  of  the 
property  has  been  conveyed,  and  the  remainder  will  be  forthwith 
conveyed,  to  trustees  for  the  debenture-holders,  and  the  company 

(1)  Post,  p.  484,  n. 
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and  such  trustees  will,  as  soon  as  may  be,  execute  a  declaration 
of  trust  in  the  form  already  prepared,  and  for  identification 
signed  by  the  chairman  of  the  company,  and  the  holders  of  the 
debentures  of  the  above  issue  are  and  will  be  entitled  pari  passu 
to  the  benefit  of,  and  will  be  subject  to,  the  provisions  contained 
in  the  said  form  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  the  same  had  been  executed  by  both  parties  prior 
to  the  issue  hereof."  "  4.  If  the  company  makes  default  for  a 
period  of  two  calendar  months  in  the  payment  of  any  interest 
hereby  secured,  or  if  an  order  of  some  Court  of  competent  juris- 
diction is  made,  or  a  special  or  extraordinary  resolution  is  passed 
for  the  winding  up  of  the  company,  or  if  a  distress,  execution,  or 
attachment  shall  be  levied  or  sued  out,  upon,  or  against  the  pro- 
perty or  chattels  of  the  company,  the  principal  moneys  hereby 
secured  shall  (subject  to  the  provisions  of  the  said  trust  deed) 
immediately  become  payable."  "  6.  Nothing  herein  contained 
shall  be  taken  to  authorize  the  creation  hereafter  of  any  mortgage 
or  charge  on  the  property  for  the  time  being  of  the  company  in 
priority  to  the  charge  hereby  created." 

The  form  of  declaration  of  trust  referred  to  in  the  conditions, 
was  expressed  to  be  made  between  the  Valley  Gold  Companij, 
Limited^  of  the  one  part,  and  the  Defendants  Griffin  and  Gardner 
(therein  called  the  trustees),  of  the  other  part,  and  thereby,  after 
reciting  that  the  several  locations,  mines,  lands,  mining,  water, 
timber,  and  other  rights,  together  with  the  building  plant, 
machinery,  stores,  and  all  other  the  property  and  effects  of  the 
Valley  Gold  Company,  Limited,  in  Holcomh  Valley,  California,  had 
been  or  would  forthwith  be  conveyed  to  the  trustees  absolutely, 
jit  was  witnessed  that  the  said  trustees  declared  that  they  would 
'hold  the  property  so  conveyed  and  intended  to  be  conveyed  as 
aforesaid,  and  all  the  patents  granted  or  to  be  granted  in  respect 
thereof,  upon  the  trusts  therein  expressed  for  the  benefit  of  the 
jdebenture-holders,  and  it  was  thereby  provided  (clause  15)  that 
'the  provisions  contained  in  the  schedule  thereto  should  have 
effect  in  the  same  manner  as  if  such  provisions  were  therein  set 
forth. 

The  schedule  provided  for  the  holding  of  meetings  of  debenture- 
holders.    Clause  13  enabled  a  meeting  by  special  resolution  to 
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C.  A.      authorize  the  trustees,  after  making  an  entry  on  the  property,  to 
1892       give  up  possession  to  the  company.    Clauses  14,  15,  and  16  were  j  >. 
siJ^ii     as  follows:—  |( 
Yallky  14.  A  general  meeting  of  the  debenture-holders  shall  in 

L?mite'd.  addition  to  the  power  hereinbefore  given  have  the  following 
powers  exercisable  by  special  resolution,  viz.  (1.)  Power  to  sanc- 
tion the  release  of  any  of  the  mortgaged  premises  ;  (2.)  Power  to 
sanction  any  modification  or  compromise  of  the  rights  of  the 
debenture-holders  against  the  company  or  against  the  property, 
whether  such  rights  shall  have  arisen  under  the  debentures  or 
under  these  presents  or  otherwise. 

"  15.  A  special  resolution  passed  at  a  general  meeting  of  the 
debenture-holders  duly  convened  and  held  in  accordance  with  j-ji 
these  presents  shall  be  binding  upon  all  the  debenture-holders,  ;  \ 


14 


whether  present  or  not  present  at  such  meeting,  and  each  of  the 
debenture-holders  shall  be  bound  to  give  effect  thereto  ac- 
cordingly. I  . 

"  16.  The  expression  *  special  resolution,'  w^hen  used  in  this  |  y 
schedule,  means  a  resolution  passed,  at  a  meeting  of  the  debenture- 
holders  duly  convened  and  held  in  accordance  with  the  provisions  l| 
herein  contained,  by  a  majority  consisting  of  not  less  than  three- 
fourths  of  the  persons  entitled  to  vote  thereat.  Provided  that,  in 
computing  the  majority  when  a  poll  is  demanded,  reference  shall 
be  had  to  the  number  of  votes  to  which  every  such  person  is 
entitled  under  these  presents." 

On  the  30th  of  June,  1890,  the  Valley  Gold  Company  passed  a  Hiii 
special  resolution,  which  was  duly  confirmed  on  the  16  th  of  July, 
1890,  that  the  company  should  be  wound  up  voluntarily,  and 
that  all  its  assets,  subject  to  the  debentures  which  it  had  issued, 
should  be  transferred  to  a  new  company  called  the  Valley  Gold, 
Limited.  In  July,  1890,  the  new  company  was  registered.  The 
affairs  of  the y alley  Gold  Company  were  wound  up,  its  assets 
transferred  to  the  new  company,  and  sects.  142  and  143  of  the 
Companies  Act,  1862,  were  complied  with.  The  return  under 
sect.  143  was  registered  in  May,  1892,  so  that  the  company  wasi 
dissolved  in  August,  1892. 

On  the  29th  of  August,  1892,  the  Valley  Gold,  Limited,  with  a 
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view  to  reconstruction,  passed  a  special  resolution  for  voluntary  c.  a. 
winding  up,  and  appointed  a  liquidator.  1892 

A  scheme  of  reconstruction  was  proposed,  the  short  effect  of  sneath 

which  was  that  the  liquidator  should  sell  and  transfer  to  a  new  y^lley 
limited  company  all  the  assets  of  the  company  in  the  United  Gold, 

.  1  rrn  Limited. 

States,  except  cash  m  hand  or  moneys  due  to  the  company.  The   

nominal  capital  of  the  new  company  was  to  be  £135,000,  in 
540,000  shares  of  5s.  each.  The  consideration  for  the  transfer 
was  to  be  the  payment  of  £123,500  by  the  allotment  to  the 
liquidator  or  his  nominees  of  460,000  shares  in  the  new  company 
credited  with  4s.  6c?.  per  share  paid  thereon,  and  80,000  fully 
paid-up  shares,  and  the  payment  by  the  new  company  of  such  of 
the  debts  and  liabilities  of  the  company  (other  than  debenture 
debt)  as  the  assets  in  the  hands  of  the  liquidator  might  be 
insufficient  to  satisfy,  and  of  any  sums  which  might  become  pay- 
able to  dissentient  shareholders.  Each  ordinary  shareholder  in 
the  old  company  was  to  be  entitled,  for  each  share  in  the  old 
company  which  he  held,  to  one  share  in  the  new  company  credited 
with  4s.  Qd.  paid,  and  each  preference  shareholder  for  each  share 
held  by  him  to  one  fully  paid-up  share  in  the  new  company. 
The  3rd  clause  of  the  scheme  was  as  follows  : — 

"  The  liquidator  shall  also  procure  to  be  allotted  to  every 
registered  holder  of  debentures  of  this  company  as  his  nominee 
forty  fully  paid  ordinary  shares  of  5s.  each  for  and  in  satisfaction 
of  all  claims  for  principal  under  each  debenture  of  £10,  and  one 
such  fully  paid-up  share  for  every  5s.  due  to  such  debenture- 
holder  for  interest  calculated  up  to  the  date  of  the  incorporation 
of  the  new  company.  Provided  always,  that  until  a  sum  exceeding 
2d.  per  share  shall  have  been  called  up  upon  the  shares  to  be 
allotted  with  4s.  Qd.  per  share  paid,  the  rights  of  the  debenture- 
holders  in  respect  of  their  debentures  shall  be  deemed  to  be 
suspended.  And  if  no  call  shall  be  made  upon  such  partly-paid 
shares,  beyond  the  sum  of  2d.  each,  for  a  period  of  twelve  months 
from  the  first  allotment  of  such  partly-paid  shares,  then  the  rights 
of  the  debenture-holders  under  their  debentures  shall  imme- 
liately  revive  and  become  enforceable  as  if  this  scheme  had 
aever  been  accepted." 

On  the  31st  of  October,  1892,  the  shareholders  passed  extra- 
VoL.  I.  1893.  2  M  1 


482 


CHANCERY  DIVISION. 


[1893] 


0.  A.  ordinary  resolutions  for  the  reconstruction  of  the  company 

1892  according  to  the  above  scheme. 

SneTth  same  day  an  adjourned  general  meeting  of  debenture- 

V.  holders  was  held  at  which  the  following  resolution  was  passed 

Gold,      almost  unanimously ; — 
Limited. 

  "  That  this  meeting  of  debenture-holders  do  hereby  approve 

the  several  resolutions  passed  at  the  extraordinary  general 
meetings  of  shareholders  in  Valley  Gold,  Limited,  held  this  day, 
being  a  scheme  for  the  reconstruction  of  the  company,  and 
hereby  authorize  the  trustees  for  the  debenture-holders  to  arrange 
for  the  exchange  of  debentures  for  shares  in  accordance  with  and 
subject  to  the  terms  of  the  said  scheme." 

The  Plaintiff  was  trustee  of  the  estate  of  Ernest  Zuccani, 
against  whom  a  receiving  order  in  bankruptcy  had  been  made. 
Part  of  the  property  of  Zuccani  consisted  of  twenty  of  the  above- 
mentioned  debentures.  The  action  was  commenced  by  the 
Plaintiff,  on  behalf  of  himself  and  the  other  debenture-holders, 
against  the  Valley  Gold,  Limited,  and  Griffin  and  Gardner,  the 
trustees  for  the  debenture-holders,  to  restrain  the  Defendants 
from  carrying  into  effect  the  above  scheme  of  reconstruction. 
The  Plaintiff  moved  for  an  injunction. 

The  liquidator  deposed  that  it  was  essential,  in  the  interest 
both  of  the  debenture-holders  and  the  shareholders,  that  the 
scheme  should  be  carried  out,  for  that,  unless  money  was  ready 
before  the  end  of  December  to  pay  the  fees  payable  on  the  letters 
patent  granting  the  mines,  the  right  of  the  company  to  the 
mines  would  lapse,  and  that  the  company  had  not  the  money,  nor 
could  it  be  raised  except  by  the  scheme,  as  there  was  no  uncalled 
capital,  and  the  new  company  could  not  be  formed  unless  the 
debenture-holders  compromised  their  rights,  for  that  no  new 
company  would  take  over  the  property  subject  to  a  debenture  \ 
debt  of  £15,000  bearing  interest  at  £10  per  cent.  Evidence  by 
American  lawyers  was  given  shewing  that  the  company's  right 
to  the  mines  would  lapse  if  the  fees  were  not  paid  before  the  end 
of  1892.  I 

The  motion  was  heard  before  Mr.  Justice  Nortli  on  the  9th  of 
December,  1892. 
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Cozens- Hardy f  Q.C.,  and  George  Henderson,  for  the  motion. 


0.  A. 


1892 


Everitt,  Q.C.,  and  Kerhj,  for  the  Defendants. 


Snbath 

V. 

Valley 


XORTH,  J.  :■ 


Gold, 

In  this  case  a  company  named  the  Valley  Gold  Company,  Limited. 
Limited,  was  formed,  and  certain  debentures  were  issued  by  it, 
j  some  of  which  are  held  by  the  Plaintiff,  who  sues  on  behalf  of 
[himself  and  the  other  debenture-holders.     Subsequently  the 
\  Valley  Gold,  Limited,  was  formed  as  a  company  and  took  over  the 
[assets  of  the  Valley  Gold  Company,  Limited,  subject  to  the  deben- 
tures.   The  Valley  Gold,  Limited,  is  in  the  throes  of  dissolution, 
land  is  being  wound  up,  and  resolutions  have  been  passed  for 
the  sale  of  its  property  upon  certain  terms  to  a  new  company 
Iwhich  has  not  yet  been  formed. 

The  question  is  whether  the  Plaintiff,  as  representing  the 
debenture-holders  of  the  Valley  Gold  Company,  Limited,  can 
'interfere  to  restrain  that  sale  from  being  carried  into  effect.  In 
iny  opinion,  he  cannot.    I  do  not  think  it  necessary  to  go  into 
ihe  various  matters  which  have  been  argued  before  me,  my 
I'eason  for  saying  that  he  cannot  interfere  being  a  very  short 
)ne.    The  Plaintiff  is  not  affected  at  all,  unless  he  is  bound  by 
he  resolution  of  the  majority  under  the  power  created  by  the 
iovering  deed  for  securing  the  debentures.    If  the  resolution, 
rhich  is  admitted  to  have  been  passed  by  the  proper  majority, 
vas  within  the  power  of  a  general  meeting,  and  the  majority 
•ould  bind  the  minority,  it  is  admitted  that  the  Plaintiff  and 
11  the  other  debenture-holders  are  bound.    But  if  the  resolution 
as  not  within  the  powers  of  the  meeting,  and  does  not  bind  the 
linority,  then  I  am  wholly  at  a  loss  to  understand  how  a  member 
f  the  minority  is  prejudiced  by  what  is  proposed  to  be  done, 
nd  I  am  wholly  at  a  loss  to  see  what  right  he  has  to  come  here 
)  interfere  with  proceedings  by  which  he  is  not  in  any  way 
ound.    Either  he  is  bound  and  cannot  interfere,  or  is  not  bound 
id  has  no  interest  in  interfering.    In  my  opinion,  this  motion 
ils  and  must  be  dismissed. 

The  Plaintiff  appealed,  and  it  was  agreed  that  the  action  c.  A. 
lould  be  treated  as  having  come  on  for  trial. 
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The  appeal  came  on  for  hearing  on  the  14th  of  December,  '. 
1892.  : 


Cozens-IIardy,  Q.O.,  and  George  Henderson,  for  the  appeal : — 

We  submit  that  the  judgment  of  Mr.  Justice  North  cannot  be 
maintained.  It  has  never  before  been  held  that  a  trustee  is  not 
to  be  restrained  from  doing  an  illegal  act  because  the  cestui  que 
trust  will  not  be  bound  by  it  if  done.  We  are  at  all  events 
entitled  to  a  decision  on  the  merits.  We  say  that  the  arrange- 
ment proposed  cannot  be  forced  on  a  dissentient  minority  ol 
debenture-holders.  We  submit  that  clause  14  of  the  schedule  i- 
no  longer  operative.  The  company  which  issued  the  debentures 
no  longer  exists,  the  debenture-holders  are  no  longer  creditors  i 
and  the  powers  given  to  a  meeting  by  the  original  arrangemenli 
are  no  longer  in  force.  But  if  clause  14  is  still  in  force,  we  sa}' 
that  this  case  does  not  come  within  it.  Consider  the  meanin;: 
of  that  clause.  It  is  often  desirable  to  release  part  of  a  mortgagee 
property  from  the  security  ;  so  power  is  given  to  do  that.  Ther| 
power  is  given  to  sanction  any  modification  or  compromise  o 
the  rights  of  the  debenture-holders.  Modification  does  n 
include  extinguishment,  and  by  the  proposed  scheme  the  right 
of  the  debenture-holders  as  holders  of  securities  are  taken  away 
Compromise  implies  a  dispute,  and  there  is  here  no  dispute  a 
to  what  the  rights  of  the  debenture-holders  are ;  so  this  arrangi 
ment  is  not  a  compromise.  The  question  what  acts  are  within 
power  of  this  kind  was  discussed  in  Follit  v.  Eddystone  Granii 
Quarries  (1).  The  case  of  Mercantile  Investment  and  Genera 
Trust  Company  v.  International  Comjoany  of  Mexico  (2)  is  closel 


i 


(1)  [1892]  3  Cli.  75. 

(2)  C.  A.  June  19, 20 ;  July  3,  1891. 

[From  Queen's  Bench  Division.] 

Mercantile  Investment  and  Gene- 
ral Trust  Company  v.  Inter- 
national Company  of  Mexico. 

[1890   M.  98.] 

Appeal  of  Plaintiffs  from  judgment 
of  Mr.  Justice  Day,  at  trial  of  action 
without  a  jury. 


The  Plaintiffs  were  holders  of  d 
bentures  in  the  Defendant  compan; 
which  was  an  American  compan^ 
and  the  question  raised  by  the  actic 
was  whether  the  Plaintiffs  we;! 
bound  by  a  resolution  passed  by  { 
meeting  of  debenture-holders  of  tl| 
Defendant  company — but  to  the  pasj 
ing  of  which  resolution  the  PlaiDti;'; 
were  not  parties — for  the  exchan,* 
of  the  debentures  of  the  Defend 
company  for  preference  shares  ia 
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in  point,  and  there  a  resolution 
irave  the  debenture-holders 
of  their  debentures. 


was  held  to  be  ultra  vires  which 
in  another  company  instead 
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English  company  to  which  the  Defen- 
dant company  had  transferred  all  its 
assets.  The  resolution  purported  to 
be  passed  in  pursuance  of  an  arrange- 
ment made  between  the  English  com- 
pany and  the  secretary  to  the  com- 
I  mittee  of  debenture-holders  in  the 
j  Defendant  company,  and  which  ar- 
rangement had  been  embodied  in  a 
deed  of  the  20th  of  September,  1889. 
The  Plaintiffs  denied  the  validity  of 
the  resolution  altogether. 

At  the  trial,  Mr.  Justice  Bay  gave 
I  judgment  for  the  Defendants,  mak- 
fing  a  declaration  that  the  resolu- 
tion in  question,  and  the  arrangement 
i  embodied  in  the  deed  of  the  20th  of 
September,  1889,  were  binding  on  the 
Plaintiffs;  that  the  Plaintiffs'  rights 
and  remedies  as  debenture-holders, 
whether  against  the  lands  and  pro- 
perty referred  to  in  the  debentures 
and  the  original  debenture  trust  deed, 
by  which  the  debentures  were  secured 
du  the  lands  and  property  of  the 
Defendant  company,  or  as  against  the 
Defendant  company  itself,  were  at  an 
md,  and  that  the  debentures  must  be 
ieemed  to  confer  only  a  right  to  an 
illotment  of  preference  shares  in  the 
English  company  in  accordance  with 
;he  deed  of  the  20th  of  September, 
389. 

The  Plaintiffs  appealed. 

The  appeal  was  heard  on  the  19  th 
nd  20th  of  June,  1891. 
;  The  facts  of  the  case  are  sufficiently 
jtated  in  the  judgment  of  Lord  Justice 

Finlay,  Q.C.,  Buckley,  Q.C.,  and 
C.  Scottj  for  the  Appellants,  cited 

>g.  V.  Justices  of  Shropshire  (8  A. 
E.  173) ;   In  re  Alahama,  New 


Orleans,  Texas  and  Facijic  Junction 
Railway  Company  ([1891]  1  Ch.  213) ; 
Hay  V.  Swedish  and  Norwegian  Bail- 
way  Company  (5  Times  L.  E.  460) ; 
Miles  V.  New  Zealand  Alford  Estate 
Company  (32  Ch.  D.  266) ;  Cooh  v. 
Wright  (1 B.  &  S.  559)  ;  In  re  Empire 
Mining  Company  (44:  Ch.  D.  402)  ; 
Companies  Act,  1862,  Table  A,  art. 
95,  97. 

Sir  //.  Bavey,  Q.C.,  and  Banchwerts, 
for  the  Eespondents,  relied  on  the 
provisions  of  the  deed  of  the  20th  of 
September,  1889,  and  the  Joint  Stock 
Companies  Arrangement  Act,  1870, 
and  cited  In  re  Alabama,  New  Orleans, 
Texas  and  Pacific  Junction  Railway 
Company  ([1891]  1  Ch.  237,  241,  243, 
244,  246);  Slater  v.  Barlaston  Steel 
and  Iron  Company  (W.  N.  (1877) 
165) ;  and  Palmer'' s  Company  Prece- 
dents (5th  Ed.  p.  672  et  seq.). 

Finlay,  in  reply. 

1891.  July  3.    LiNDLEY,  L.J.  :— 

This  is  an  action  brought  by  the 
holders  of  125  debentures  issued  by 
the  Defendants,  and  the  object  of  the 
action  is  to  recover  interest  due  on 
them.  The  Defendant  company  de- 
fended the  action  upon  the  ground 
that  a  majority  of  the  debenture- 
holders  resolved  that  the  debentures 
of  the  company  should  be  exchanged 
for  paid-up  preference  shares  in  an- 
other company  which  has  taken  over 
the  assets  and  liabilities  of  the  Defen- 
dant company;  and  the  Defendant 
company  contend  that  this  resolution 
is  binding  upon  the  Plaintiffs,  and 
that  the  Plaintiffs'  rights  as  debenture- 
holders  have  ceased  and  determined. 
The  Plaintiffs  deny  the  validity  of 
the  resolution;  and  they  do  so  on 
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Everitt,  Q.C,  and  Kerly,  for  the  Defendants  : — 

The  company  which  issued  the  debentures  is  dissolved  ;  so  the 


two  grounds,  viz.,  first,  that  it  was 
ultra,  vires  and  not  binding  on  dis- 
sentient debenture-holders ;  and,  se- 
condly, that  it  was  passed  at  a  meet- 
ing not  duly  convened. 

In  order  to  decide  the  questions 
thus  raised,  it  is  necessary  to  ascertain, 
first,  the  terms  on  which  the  deben- 
tures were  issued;  secondly,  the 
position  of  affairs  when  the  resolution 
was  passed ;  and,  thirdly,  the  mode  in 
which  the  meeting  which  passed  it 
was  convened. 

First,  as  to  the  terms  on  which  the 
debentures  were  issued.  The  Defen- 
dant company  is  an  American  com- 
pany, incorporated  by  the  State  of 
Connecticut.  Its  objects  were  to  buy 
and  sell  land  in  the  Kepublic  of 
Mexico,  and  it 'did  in  fact  acquire 
17,500,000  acres  of  land  in  that  part 
of  the  Eepublic  known  as  Loiuer  Call- 
fornia.  The  company  had  power  to 
borrow  money  and  to  issue  debentures 
on  the  security  of  this  land ;  and  the 
company  exercised  this  power  and 
issued  debentures,  some  of  which  are 
held  by  the  Plaintiffs. 

Each  debenture  is  for  500  dollars, 
payable  to  the  bearer  or  to  the  regis- 
tered holder  thereof;  and  it  contains 
a  promise  by  the  company  to  pay 
the  principal  sum  and  also  interest  at 
6  per  cent,  half-yearly.  Each  deben- 
ture was  issued  subject  to  the  con- 
ditions indorsed  upon  it;  and  the 
debenture-holder  was  declared  to  be 
entitled  to  the  benefit  of,  and  to  be 
subject  to  the  provisions  of,  a  trust 
deed  of  the  10th  of  March,  1888, 
which  is  the  most  important  docu- 
ment in  the  case.  I  do  not  think 
there  is  any  clause  of  that  deed 
necessary  for  me  to  read  or  refer  to 


on  the  present  occasion,  except  the  i 
21st  22nd,  23rd,  and  24th.  I  do  not 
mean  by  that  that  the  other  clauses  i 
are  immaterial^  because  they  do  throw 
a  good  deal  of  light  on  the  construe-  i 
tion  of  the  clauses  I  am  about  to  I 
read. 

The  deed  appoints  a  committee  of 
debenture-holders ;  and  then  clause  21 
runs  thus  :  "  The  committee  may  from 
time  to  time,  whenever  they  shall  ■ 
think  fit,  convene  a  meeting  of  the  i 
debenture-holders  to  be  held  in  the 
City  of  London.    The  notice  con- 
vening the  meeting  shall  state  the 
business  to  be  transacted  thereat,  and 
shall  be  given  at  least  fourteen  days  : 
before  the  date  at  which  the  meeting  i 
is  to  be  held  ;  and  every  such  meeting  ' 
shall  be  presided  over  by  a  member  of 
the  committee ;  and  in  case  any  mem- 
bers thereof  shall  not  be  present,  then 
the  debenture-holders  present  shall 
elect  one  of  their  number  to  preside:  ! 
and  subject  to  any  special  provisions  | 
herein  contained,  the  meetings  of  the  ' 
debenture-holders  shall  be  conducted, 
as  nearly  as  the  circumstances  of  the 
case  permit,  in  a  manner  applicable  to 
the  meetings  of  the  shareholders  of  a 
company  incorporated  under  the  Com- 
panies Act,  25  &  26  Yict.  c.  89,  and 
having  for  its  regulation  the  provisions 
contained  in  the  table  marked  A  in 
the  1st  schedule  to  the  said  Act." 

Then  clause  22  says  (and  this  is  the 
most  important  clause  of  the  whole) : 

A  meeting  of  debenture-holders  shall, 
in  addition  to  any  other  powers  hereby 
given,  have  the  following  powers,  ex- 
ercisable by  special  resolution,  namely: 
(1.)  Power  at  any  time  after  such  entry 
as  aforesaid"  (that  is,  entry  by  the 
trustee  of  the  deed  for  breach  of  any 
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relation  of  debtor  and  creditor  does  not  exist.  The  debenture- 
holders  have  a  lien  on  the  assets,  but  no  personal  demand  against 


of  its  provisions)  "  to  give  authority 
to  the  trustee  to  give  up  possession  of 
the  said  lands  to  the  company,  either 
unconditionally  or  upon  any  conditions 
that  may  be  arranged  between  the 
company  and  the  committee  with 
the  sanction  of  a  special  resolution. 
(2.)  Power  to  sanction  the  release  of 
any  of  the  mortgaged  premises.  (3.) 
Power  to  sanction  any  modification 
or  compromise  of  the  rights  of  deben- 
ture-holders against  the  company  or 
against  its  property,  whether  such 
rights  shall  arise  under  the  debentures 
or  under  these  presents."  And  then 
clause  23  provides  what  a  "  special 
resolution  "  means,  and  I  think  I  need 
not  read  that.  Then  clause  24  merely 
says  that  a  special  resolution  shall 
bind  all  the  debenture-holders. 

These  being  the  terms  on  which 
the  debentures  were  issued,  the  next 
matter  for  consideration  is  the  posi- 
tion of  affairs  when  the  resolution 
was  passed. 

In  the  year  1889  an  English  com- 
pany was  formed  called  the  Mexican 
Land  and  Colonization  Company. 
The  objects  of  this  company,  as  stated 
in  its  memorandum  of  association, 
were  extraordinarily  wide,  and  em- 
powered the  company  not  only  to  buy 
and  sell  land,  but  to  carry  on  almost 
every  business  imaginable,  including 
all  kinds  of  commerce,  banking,  and 
promotion  of  companies. 

On  the  4th  of  May,  1889,  the  De- 
fendant company  transferred  all  its 
assets  and  its  business  and  liabilities 
to  this  English  company,  subject,  as 
to  the  lands  in  Loiuer  California,  to 
the  debentures,  and  to  the  above- 
mentioned  deed  of  the  10th  of  March, 
1888.  The  consideration  for  these 
transfers  consisted  of  fully  paid-up 


shares  in  the  English  company,  and  a 
covenant  against  the  liabilities  of  the 
Defendant  company.  The  effect  of 
this  was  to  leave  the  Defendant  com- 
pany liable  to  pay  the  principal  moneys 
and  interest  on  its  debentures,  but  to 
deprive  it  of  its  means  of  paying  them 
except  through  the  English  company, 
and  by  enforcing  that  company's  cove- 
nant of  indemnity.  The  paid-up  shares 
of  the  English  company  given  to  the 
Defendant  company  would  be  assets 
in  its  hands,  but  what  has  become  of 
them  there  is  no  evidence  to  shew. 

The  debenture-holders  did  not  be- 
come creditors  of  the  English  com- 
pany, although  they  had  a  charge  on 
the  land  in  California  transferred  to 
that  company ;  and,  in  the  absence  of 
evidence  to  the  contrary,  it  must  be 
assumed  that  the  debenture-holders 
could  have  enforced  their  security 
against  those  lands  after  the  transfer 
to  the  English  company  as  effectually 
as  they  could  before.  There  is  no 
evidence  to  shew  that  the  debenture- 
holders  had  any  difficulty  in  obtaining 
the  interest  on  their  debentures,  nor 
that  such  interest  would  not  have 
been  paid,  in  fact,  regularly  if  matters 
had  been  left  as  they  stood. 

In  this  state  of  affairs  it  appears 
that  the  English  company  became 
desirous  that  the  debenture-holders 
should  exchange  their  debentures  for 
first  fully  paid-up  preference  shares  in 
that  company;  and  on  the  20th  of 
September,  1889,  a  deed  was  executed 
between  the  English  company  and 
Mr.  W.  E.  StricMand  (the  secretary 
to  the  committee  of  the  debenture- 
holders)  for  carrying  a  proposal  for 
the  purpose  into  effect.  It  appears 
from  the  facts,  as  recited  in  that  deed, 
that  the  English  company  was  desirous 
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any  one.  We  say  that  the  proposed  arrangement  is  a  modifica- 
tion, and  as  such,  within  the  power  given  by  clause  14,  it  is  a 


Sneath 

V.  that  the  holders  of  debentures  in  the 
"^^i^EY  Defendant  company  should  exchange 
Limited      the  same  for  first  preference  shares  in 

  the  English  company.  Accordingly 

the  deed,  after  providing  that  the  pro- 
posal should  be  approved  by  special 
resolution  at  a  meeting  of  the  deben- 
ture-holders, and  that  immediately 
after  the  passing  of  the  resolution  all 
necessary  things  should  be  done  for 
releasing  the  lands  comprised  in  the 
debenture  trust  deed  from  the  charge 
of  the  debentures,  and  that  the  English 
company  would  increase  its  capital  by 
the  creation  of  first  preference  shares, 
proceeded  as  follows  :  —  Clause  (6)  : 
"Upon  the  said  land  and  property 
charged  as  aforesaid  by  the  said  de- 
bentures being  released  to  the  English 
company  as  herein  provided,  the 
English  company  shall  allot  to  every 
debenture-holder  surrendering  his  de- 
bentures, with  all  outstanding  coupons 
attached,  first  preference  shares  of  the 
said  issue,"  according  to  certain  rates. 

In  order  to  carry  out  this  scheme, 
the  debenture  -  holders'  committee 
caused  advertisements  to  be  issued  in 
the  London  newspapers  on  the  23rd 
of  September,  1889,  calling  a  meeting 
of  debenture-holders  in  London  for  the 
8th  of  October,  1889 ;  and  on  that  day 
a  meeting  was  held,  and  the  special 
resolution,  the  validity  of  which  is  in 
question,  was  passed.  No  poll  was 
demanded,  and  the  resolution  was 
passed  by  the  majority  necessary  to 
make  it  binding,  if  the  resolution  was 
intra  vires  and  if  the  meeting  was 
duly  convened.  The  resolution  itself 
was  as  follows  :  "  That  all  rights  of 
the  debenture-holders  of  the  Inter- 
national Com'pany  of  Mexico "  (that 
is,  the  Defendants),  "  whether  against 
its  property  or  against  the  company. 


be  compromised  by  the  acceptance  in 
lieu  of  such  debentures  and  the  coupons 
accrued  and  not  due,  and  in  discharge 
of  such  rights,  fully  paid  6  per  cent, 
cumulative  preference  shares  (en- 
titled to  dividend  as  from  the  1st  of 
July,  1889)  in  the  Mexican  Land  and 
Colonization  Company ^  Limited,  at  the 
rate  of  £110  in  shares  for  every  50O 
dollars  in  debentures,  in  accordance 
with  the  proposal  dated  the  20th  of 
September,  1889,  and  that  the  deed 
dated  the  20th  of  September,  1889" 
(that  is  the  one  I  have  just  referred 
to)  "between  the  company  and  Mr. 
W.  E.  Strickland  J  referred  to  in  such 
proposal,  be  approved  and  confirmed 
and  be  forthwith  carried  into  effect." 

It  will  be  convenient  now  to  explain 
the  objections  to  the  regularity  of  the 
meeting :  first,  it  was  said  that  the 
notice  was  not  properly  given  by  ad- 
vertisement only,  and  that  circulars 
should  have  been  sent  at  least  to 
registered  holders.  But  there  is  no 
provision  to  this  effect  in  the  condi- 
tions indorsed  on  the  debentures,  nor 
in  the  deed  of  the  10th  of  March, 
1888,  nor,  so  far  as  we  know,  anywhere 
else.  Moreover,  the  secretary  to  the 
committee  of  debenture-holders,  Mr. 
Strickland,  stated  that  he  did  issue 
circulars  to  all  debenture-holders  whose 
names  were  known,  and  that  these 
circulars  were  sent  out  about  eighteen 
days  before  the  meeting.  Under  these 
circumstances,  in  the  absence  of  any 
express  provision  on  the  subject,  the 
notice  by  advertisement  must  be  held 
sufficient,  and  no  other  notice  could 
have  been  given  to  the  bearers  of  the 
debentures,  and  notice  by  advertise- 
ment is  the  mode  in  which  notice  in 
such  cases  is  usually  given  in  business. 

Next,  it  was  said  that  the  interval 


ICh. 


CHANCEKY  DIVISION. 


489 


modification  of  the  rights  of  the  debenture-holders  against  the 
assets.    The  matter  is  one  of  life  and  death  to  the  company ;  for 
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between  the  giving  of  the  notice  and 
the  holding  of  the  meeting  was  too 
short.  The  Plaintiffs'  contention  that 
"  at  least  fourteen  days  "  meant  four- 
teen clear  days  was  well  founded  ;  but 
there  are  fourteen  clear  days  between 
the  23rd  of  September  and  the  8th  of 
October.  It  was,  however,  argued 
that  the  notice,  although  advertised 
on  the  23rd  of  September,  ought  not 
to  be  held  to  have  been  given  on  that 
day,  because  it  probably  could  not  or 
would  not  reach  the  debenture-holders 
for  some  time  afterwards  ;  and  we 
were  pressed  to  say  that  notice  cannot 
be  said  to  be  given  to  a  person  until 
the  notice  reaches  him,  or,  at  all 
events,  would  reach  him  but  for  his 
own  default.  To  give  effect  to  this 
contention  in  a  case  of  this  kind 
would,  however,  render  it  impossible 
to  calculate  the  period  of  fourteen 
days,  and  would  render  that  limit 
nugatory.  The  holders  of  these  deben- 
tures may  be  scattered  all  over  the 
world,  and,  their  residence  being  un- 
known, it  would  be  impracticable  to 
fix  beforehand  when  any  meeting  could 
be  held.  This  contention,  therefore, 
must  be  rejected,  and,  for  the  reasons 
given  above,  the  notice  convening  the 
meeting  must  be  held  to  be  sufficient. 

The  main  question,  however,  is, 
whether  the  resolution  is  one  by  which 
it  was  competent  for  a  majority  of 
debenture-holders  to  bind  a  dissentient 
minority.  This  must  depend  upon 
the  true  construction  of  the  22nd 
clause  of  the  deed  of  the  10th  of  March, 
1888 ;  and,  in  order  to  arrive  at  that 
construction,  attention  must  be  paid, 
not  only  to  the  language  of  the  clause, 
but  to  the  objects  to  attain  which  the 
clause  itself  was  inserted. 

Powers^  given  to  majorities  to  bind 


minorities  are  always  liable  to  abuse  ; 
and,  whilst  full  effect  ought  to  be 
given  to  them  in  cases  clearly  falling 
within  them,  ambiguities  of  language 
ought  not  to  be  taken  advantage  of 
to  strengthen  them  and  make  them 
applicable  to  cases  not  included  in 
those  which  they  were  apparently 
intended  to  meet.  To  take  the  lan- 
guage of  the  clause — "  the  power  to 
release  the  mortgaged  premises  "  does 
not  include  a  power  to  release  the 
Defendant  company.  The  power  to 
modify  the  rights  of  the  debenture- 
holders  against  the  company  does  not 
include  a  power  to  relinquish  all  their 
rights.  A  power  to  compromise  their 
rights  presupposes  some  dispute  about 
them  or  difficulties  in  enforcing  them, 
and  does  not  include  a  power  to  ex- 
change their  debentures  for  shares  in 
another  company,  where  there  is  no 
such  dispute  or  difficulty.  It  is  a 
mistake  to  suppose  that  a  power  to 
compromise  a  claim  for  money  becomes 
a  power  to  accept  less  than  20s.  in 
the  pound,  if  the  debt  is  undisputed 
and  the  debtor  can  pay.  A  power  to 
compromise  does  not  include  a  power 
to  make  presents.  The  learned  Judge 
in  the  Court  below  assumed  that  the 
majority  could  have  bound  the  mino- 
rity to  take  less  than  they  w^ere 
entitled  to ;  and  he  came  to  the  con- 
clusion that  the  majority  could  bind 
the  minority  to  exchange  their  deben- 
tures for  the  preference  shares  in  the 
English  company.  The  assumption 
which  he  made  appears  to  me  inaccu- 
rate under  the  circumstances  with 
which  we  have  to  deal.  The  words 
themselves  of  the  power  conferred  on 
the  majority  of  the  debenture-holders 
are,  in  my  opinion,  not  sufficient  to 
warrant  what  was  done. 
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if  money  is  not  raised,  whicli  it  will  not  be  unless  this  scheme  is 
passed,  the  mining  rights  will  be  forfeited,  all  the  past  expendi- 


If  we  look  further  at  the  object  of 
the  power  it  becomes  still  more  plain 
that  what  has  been  done  cannot  be 
supported.  I  infer  from  the  materials 
before  us,  and  especially  from  the  deed 
of  the  20th  of  September,  1889,  and 
from  the  evidence  in  the  case,  that 
the  English  company  and  some  of  the 
debenture-holders  started  this  scheme, 
and  that  it  was  prosecuted  and  carried 
through  in  the  interests  of  that  com- 
pany and  of  those  who  intended  to 
join  it.  The  resolution  was  passed 
simply  because  those  debenture  - 
holders  who  voted  for  it  thought  it 
would  be  better  in  a  commercial  sense 
for  all  debenture-holders  if  they  ex- 
changed their  debentures  for  prefer- 
ence shares  in  the  English  company. 
There  was  no  other  reason  for  not 
leaving  them  alone  ;  their  rights  were 
in  no  peril.  Assuming  therefore,  as  I 
do,  that  the  majority  of  the  debenture- 
holders  present  at  the  meeting  acted 
honestly  and  did  what  they  thought 
best  under  the  circumstances,  I  think 
that  those  circumstances  were  not  such 
as  to  bring  the  power  into  play,  and 
that,  on  this  ground  also,  what  they 
did  cannot  bind  the  absentees  or  dis- 
sentients. 

For  these  reasons  the  appeal  must 
be  allowed.  Instead  of  the  declaration 
in  the  judgment  appealed  from,  it  must 
be  declared  that  the  resolution  of  the 
8th  of  October,  1889,  was  invalid,  and 
is  not  binding  on  the  Plaintiffs,  and 
judgment  must  be  entered  for  the 
Plaintiffs  with  costs  here  and  below. 

Fry,  L.J.  :— 

The  Plaintiffs  were  debenture- 
holders  in  an  American  company, 
and  their  rights  were  defined,  partly 
by  the  debentures  themselves,  and 


partly  by  a  collateral  deed.  At  the 
date  of  the  resolution  in  question  the 
Plaintiffs,  as  debenture-holders,  were 
entitled  to,  first,  the  personal  obliga- 
tion of  the  American  company  to  pay 
principal  and  interest,  and,  secondly, 
the  benefit  of  a  mortgage  of  certain 
lands  in  Lower  California. 

The  result  of  the  resolution  in 
question,  if  valid,  is  to  extinguish 
both  these  rights,  and  in  fact  all 
rights  against  the  American  company 
and  its  property,  and  to  substitute  for 
them  the  rights  of  a  preference  share- 
holder in  an  English  company  which 
had  been  formed.  The  holders  of  the 
debentures  would  cease  to  have  any 
security  or  any  right  to  recover  prin- 
cipal or  interest,  and  would  in  ex- 
change become  entitled  to  a  preferential 
share  of  the  divisible  profits  of  the 
new  company.  That  new  company 
had  acquired,  not  only  the  property 
subjected  to  the  mortgage  of  the 
American  company,  but  other  pro- 
perties of  that  company  not  charged 
to  the  debenture-holders ;  and  the 
right  of  the  preference  shareholders 
would  be  confined  to  a  right  to  share 
in  the  profits  of  the  entire  company 
and  to  an  interest,  in  case  of  dissolu- 
tion, in  its  surplus  assets. 

Is  this  transaction  a  modification 
or  compromise  of  the  rights  of  the 
debenture-holders  against  the  Ameri- 
can company  or  against  its  property  ? 
If  this  question  be  answered  in  the 
affirmative,  the  Defendants  are  right ; 
if  in  the  negative,  the  Plaintiffs. 

In  my  opinion,  the  transaction 
embodied  in  the  resolution  is  not  a 
modification  of  the  rights  of  the  de- 
benture-holders against  the  company 
or  their  property ;  it  is  the  extinction 
of  all  their  rights  against  the  com- 
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ture  will  be  utterly  lost,  and  there  will  not  be  a  farthing  for  any- 
body. The  judgment  of  Lord  Justice  Lindley  in  the  Mercantile 
Investment  and  General  Trust  Company  v.  International  Company 
of  Mexico  (1)  leaves  untouched  a  case  like  this  where  there  is  a 
pressing  necessity,  and  difficulty  "  in  enforcing  the  rights  is 
there  suggested  as  a  ground  for  bringing  the  power  into  opera- 
tion. This  scheme,  moreover,  comes  under  the  head  of  com- 
promise :  a  company  which  is  not  very  flourishing  has  bought 


pany  or  its  property.  A  right  to  share 
in  profits  produced  by  a  business  in 
which  the  ihortgaged  property  may  be 
used  as  a  part,  and  part  only,  of  the 
profit-producing  undertaking,  is  not  a 
right  against  that  property. 

Furthermore,  in  my  opinion,  this 
transaction  is  not  a  compromise  of 
these  rights.  In  our  older  legal  lan- 
guage the  word  "  compromise  "  appears 
to  have  been  used,  in  accordance  with 
its  etymology,  to  express  the  mutual 
promises  of  "  persons  at  controversy  " 
to  submit  to  the  arbitrament  of  a  third 
person  the  matters  in  dispute  between 
the  two  (see  A  compromise  defined," 
2  West  Symboleography,  163).  In 
our  present  language  it  undoubtedly 
embraces  an  agreement  between  two 
or  more  persons  for  the  ascertainment 
of  their  rights  when  there  is  some 
question  in  controversy  between  them 
or  some  difQculty  in  the  enforcement 
to  the  uttermost  farthing  of  the  rights 
of  the  claimant.  But,  in  my  opinion, 
the  word  is  applicable  only  where 
there  is  some  such  controversy  or 
some  such  difficulty.  Nothing  of  the 
sort  existed  in  the  present  case.  In 
my  opinion,  the  power  to  compromise 
does  not  include  the  power  to  give  up 
one  chose  in  action.,  namely,  a  secured 
debenture,  in  exchange  for  another 
chose  in  action  of  a  totally  different 
kind,  namely,  a  preference  share,  in 
the  absence  of  all  dispute  as  to  the 
rights  of  the  creditor,  of  all  difficulty 


in  enforcing  those  rights,  and  of  any 
suggestion  that  the  full  fruits  of  these 
rights  could  not  be  obtained.  Such  a 
transaction  might  be  described  as  an 
exchange,  possibly  as  a  barter,  or  an 
arrangement ;  but  it  is,  in  my  opinion, 
not  a  compromise  of  the  rights  against 
the  old  company. 

I  have  hitherto  referred  only  to  the 
particular  language  of  the  clause  of 
the  deed  which  requires  interpreta- 
tion. There  is,  in  my  opinion,  nothing 
in  the  other  parts  of  the  deed,  or  in 
its  general  scope  and  object,  to  modify 
or  extend  the  natural  and  ordinary 
meaning  of  the  clause  in  question. 

None  of  the  cases  cited,  all  of  which 
deal  with  very  different  language, 
appears  to  me  to  throw  any  light  on 
the  inquiry. 

I  concur  in  what  has  been  said  by 
the  Lord  Justice  as  regards  the  suffi- 
ciency of  the  notice  for  the  meeting. 

For  these  reasons,  I  am  of  opinion 
that  this  appeal  should  be  allowed, 
and  judgment  given  for  the  Plaintiffs, 
with  costs  down  to  and  including  the 
appeal. 

Lindley,  L  J. : — 

I  should  say  that  Lord  Justice 
Bowen  agrees. 

Solicitors :  Badham  &  Williams  ; 
Norton^  Bose,  Norton,  &  Co. 

G.  I.  F.  C. 

(1)  Ante,  p.  484,  n. 
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0.  A.      tlie  mortgaged  property,  and  this  is  a  compromise  between  the 
1892      debenture-holders  and  the  owners  of  the  equity  of  redemption. 
Sneath     "  Compromise  "  extends  to  many  things :  it  is  not  confined  to  a 
Valley     litigation ;  clause  14  speaks  of  a  compromise  of  rights.  Under 
LwiiSd  Joint  Stock  Comjoanies  Arrangement  Act,  1870,  which  authorizes 

  schemes  of  "  arrangement  or  compromise,"  it  was  held,  in  In  re 

Empire  Mining  Company  (1),  that  what  is  being  done  here  could 
be  done,  and  this  decision  was  approved  by  the  Court  of  Appeal 
in  In  re  Alabama,  New  Orleans,  Texas  and  Pacific  Junction  Railivay 
Compamj  (2).  The  words  in  clause  14  are  not  the  same  as  those 
in  the  Act ;  but  we  submit  there  is  no  substantial  difference ; 
and  in  In  re  Dominion  of  Canada  Freehold  Estate  and  Timher 
Compamj  (3)  Mr.  Justice  Chitty  draws  an  analogy  between  the 
provisions  of  the  Act  and  clauses  of  this  nature  in  a  deed. 

Cozens-JSardy,  in  reply : — 

[LiNDLEY,  L.J. : — This  is  not  a  compromise  of  a  litigation  ;  but 
may  it  not  be  good  as  the  compromise  of  a  right  ?] 

That  was  dealt  with  in  the  Mercantile  Investment  and  General 
Trust  Company  v.  International  Company  of  Mexico  (4).  There  must 
be  a  dispute  about  the  rights  or  a  difficulty  in  enforcing  them ; 
the  rights  of  the  debenture-holders  here  are  clear,  and  it  is  not 
suggested  in  the  affidavits  that  there  is  any  difficulty  in  their 
enforcing  them. 

[The  Court  intimated  that  there  appeared  to  be  great  difficulty 
in  doing  so.] 

Then  as  to  "  compromise,"  that  word  does  not  include  extinction. 
The  Act  of  1870  contains  the  word  "arrangement,"  which  is 
wider  than  compromise,  so  that  cases  under  that  statute  do  not 
govern  the  present  case. 

LiNDLEY,  L.J.  (after  stating  the  facts  of  the  case  and  reading 
the  material  clauses  of  the  conditions  and  schedule,  pro- 
ceeded) : — 

In  July,  1890,  the  original  company  which  issued  these  deben- 

(1)  44  Ch.  D.  402.  (3)  55  L.  T.  (X.S.)  347. 

(2)  [1891]  1  Oh,  213,  237.  (4)  Ante,  p.  484,  n. 
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tures  was  wound  up.  The  present  company  which  is  now  being 
wound  up  became  the  owners  of  the  assets  of  the  original 
company,  subject  to  the  debentures,  ^.e.,  the  company  became 
assignees  of  an  equity  of  redemption.  The  original  company 
was  dissolved  in  August,  1892 ;  so  there  is  no  longer  any  power 
to  sue  on  the  covenants  to  pay  contained  in  the  debentures. 

The  property  of  the  company  consists  of  rights  to  obtain 
certain  mining  grants  which  have  not  yet  been  completed.  The 
debenture-holders  say  to  the  company :  "  It  is  true  that  you  are 
not  our  debtors,  but  we  will  enforce  our  charge  on  your  property 
if  you  do  not  pay  us."  The  company  reply :  "  We  are  unable 
to  pay  you,  and,  unless  some  further  money  is  paid  before  the 
31st  of  December,  the  concessions  will  be  lost,  and  there  will  be 
nothing  for  anybody.  It  is  proposed  to  form  a  new  company, 
and  to  raise  money  enough  to  pay  the  fees  for  obtaining  the 
mining  grants  and  to  work  the  mines.  No  such  company  can 
be  formed  if  the  assets  are  to  remain  subject  to  a  mortgage  debt 
of  £15,000,  carrying  interest  at  £10  per  cent. ;  but  it  can  be 
found  if  you  debenture-holders  will  accept  shares  instead  of 
debentures."  This  proposal  was  submitted  to  the  debenture- 
holders  at  a  meeting  duly  called  for  the  purpose,  and  they 
almost  unanimously  resolved  to  accept  it,  being  of  opinion  that 
they  have  not  a  ghost  of  a  chance  of  getting  anything  except 
by  this  scheme.  One  debenture-holder,  however,  brings  an 
action  to  prevent  the  carrying  out  of  this  scheme  as  being  ultra 
vires.  He  says :  "  This  is  not  within  the  powers  given  by  clause  14 
of  the  schedule ;  a  dissenting  debenture-holder,  therefore,  is  not 
bound,  and  I  object  to  this  scheme  being  carried  out."  Mr.  Jus- 
tice North  decided  against  the  Plaintiff,  on  the  ground  that  if 
the  resolution  was  not  ultra  vires  the  Plaintiff  was  bound,  and 
that  if  it  was  ultra  vires  the  Plaintiff  was  not  bound,  and  had  no 
right  to  interfere  with  proceedings  which  did  not  bind  him. 
I  cannot  agree  with  him  in  this  view  of  the  case.  But  I  think 
that  his  order  was  right,  because  under  the  circumstances  of  this 
case  a  difficulty  had  arisen  which  brought  into  operation  the 
powers  given  by  clause  14  of  the  schedule  to  sanction  a  modifi- 
cation or  compromise  of  the  rights  of  the  debenture-holders,  and 
that  this  scheme  comes  within  those  powers.    The  ratio  decidendi 
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in  the  Mercantile  Investment  and  General  Trust  Company  v.  Inter- 
national Company  of  Mexico  (1)  was  that  there  was  no  such  dis- 
pute or  difficulty  as  to  bring  the  power  of  compromising  into 
play.  Here  it  is  true  that  there  is  no  pending  litigation ;  but  that 
is  not  necessary :  all  that  is  required  is  a  difficulty  which  cannot 
be  got  over  without  some  arrangement.  It  has  been  urged,  that 
as  the  original  company  is  dissolved  the  power  is  at  an  end ;  but 
it  would  be  a  very  narrow  construction  to  hold  that,  because  the 
debtor  is  extinct,  powers  given  to  the  creditors  are  at  an  end. 
Those  powers  are  just  as  much  wanted  for  dealing  with  the 
assignees  of  the  equity  of  redemption  as  for  dealing  with  the 
original  mortgagor.  I  think  this  scheme  was  a  compromise 
which  the  requisite  majority  of  debenture-holders  had  power  to 
sanction.    The  action,  therefore,  will  be  dismissed. 


Lopes,  L.J. : — 

I  have  nothing  to  add.  I  think  the  case  comes  within  the 
power  of  compromising  contained  in  clause  14. 

Kay,  L.J. :— . 

I  agree,  and  have  but  little  to  add.  The  company  which  is 
in  liquidation  is  owner  of  the  equity  of  redemption  in  the 
property,  subject  to  the  debentures :  the  debenture -holders  have 
lost  their  claim  as  creditors  against  the  company,  their  only  right 
is  against  the  property  charged  by  the  debentures.  The  power 
given  by  clause  14  is  a  power  of  compromising  rights,  either 
against  the  original  company  or  against  the  property,  and 
cannot  be  regarded  as  gone  because  the  company  which  issued  the 
debentures  has  been  dissolved.  Power  was  given  to  the  deben- 
ture-holders in  meeting  to  compromise  their  rights,  and  as  long 
as  they  have  rights  that  power  must  continue.  The  clause 
authorizes  a  meeting  of  debenture-holders  to  compromise  the 
rights  of  the  debenture-holders  against  the  company  or  against 
the  property ;  the  former  branch  of  this  power  is  gone,  but  the 
latter  exists  as  long  as  they  have  any  rights  against  the  pro- 
perty. The  clause  does  not  say  that  the  meeting  is  to  have 
power  to  compromise  litigation,  or  to  compromise  disputes,  but 

(1)  Ante,  p.  48:t,  n. 
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to  compromise  rights.  The  rights  of  the  debenture-holders  were  C.  A, 
to  take  proceedings  against  the  property  comprised  in  their  1892 
securities.  See  what  the  position  of  that  property  is.  Substan-  sheath 
tially  the  whole  of  it  will  be  forfeited  unless  a  sum  of  money  is 
paid  by  the  31st  of  December.  The  debenture-holders  will  not 
pay  it,  but  at  a  meeting  they  resolve  to  accept  the  terms  of  an 
arraugement  that  a  new  company  shall  be  formed  which  will 
provide  money  to  pay  this  sum  and  to  carry  on  the  working  of 
the  mines,  and  that  the  debenture-holders  shall  have  shares  in  the 
new  company  in  lieu  of  their  debentures.  Is  not  that  a  com- 
promise of  their  rights  against  the  property  ?  Mr.  Cozens-'Hardy 
has  not  been  able  to  persuade  me  that  it  is  not.  His  argument 
would  go  to  this,  that  a  scheme  by  which  the  debenture-holders 
were  to  accept  debentures  from  the  new  company  instead  of  their 
present  ones  would  not  be  a  compromise.  In  In  re  Empire 
j  Mining  Company  (1)  and  In  re  Alabama,  New  Orleans,  Texas  and 
Pacific  Junction  Railway  Company  (2)  a  difficulty  in  enforcing 
rights  was  held  sufficient  to  authorize  a  compromise  by  which 
they  were  varied.    The  appeal  will  be  dismissed  with  costs. 

Solicitors :  Cheston  &  Sons  ;  Kerly,  Son,  &  Verden, 

H.  C.  J. 


In  re  DENVER  HOTEL  COMPANY.  0.  A. 

Company — BeducUon  of  Capital — Extinguisliment  of  Shares —  Confirmation  hy  l-^^^ 

the  Court — Dissentient  Shareholders — Companies  Acts,  1867  (30  &  31  Vict.  NORTH,  J. 

c.  131),  s.  9  ^Revised  Ed.  Statutes,  vol.  xv.,  p.  624] ;  and  1877  (40  &  41  Vict.  T^e<i.  17. 

c.  26),  s.  3  \_Revised  Ed.  Statutes,  vol.  xviii.,  p.  367].  0, 


A  company,  under  its  articles  of  association,  was  forbidden  to  purchase 
its  own  shares,  but  had  power  to  reduce  its  capital  and  to  accept  surrenders 
of  its  shares,  which  were  fully  paid  up.  This  company  having  two  hotels, 
of  which  one  was  a  valuable  asset  and  the  other  was  held  under  an 
onerous  lease,  entered  into  an  arrangement  with  certain  of  its  shareholders 
which  was,  in  substance,  that  the  company  should  sell  the  lease  and  good- 
will and  furniture  and  stores  of  the  leasehold  hotel,  and  that  the  pur- 
chasing shareholders  should  pay  £3000  to  the  company  for  the  furniture, 
stores,  and  goodwill  of  the  hotel,  and  should  take  upon  themselves  the 


(1)  44  Ch.  D.  402.  (2)  [1891]  1  Ch.  213. 
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0.  A.  obligations  of  the  company  under  tlie  lease  of  the  hotel,  and  indemnify  i 

jggg  them  against  loss  in  respect  of  the  hotel.    And  it  was  part  of  the  arrange- 

ment  that  such  shareholders  should  surrender  their  shares  to  the  company, 

In  re  and  that  the  capital  of  the  company  should  be  reduced  to  the  extent  of 

Denver  ,  , 

Hotel  ^^^^  s^^^^^- 

Company.  In  pursuance  of  this  arrangement  the  company  passed  a  special  resolution  , 

that  the  nominal  capital  of  the  company  should  be  reduced  by  paying  off  . 
the  capital  represented  by  the  shares  of  such  shareholders,  and  by  extin-  j 
guishing  the  liability  thereon.    All  the  creditors  assented  to,  no  share-  i 
holder  dissented  from  the  arrangement  and  the  special  resolution ;  and  the 
arrangement  was  beneficial  to  the  company.    Upon  a  petition  by  the  com- 
pany for  the  confirmation  by  the  Court  of  the  special  resolution  : — 

Held,  by  the  Court  of  Appeal,  (1.)  that  the  transaction  was  not  a  pur- 
chase by  the  company  of  its  own  shares,  but  a  sale  of  some  of  its  assets  i 
for  less*  than  their  cash  value  in  consideration  of  a  release  from  heavy 
burdens,  and  of  a  surrender  of  shares  for  which  the  company  parted  with 
no  saleable  asset ;  (2.)  that  the  sanction  of  the  Court  was  not  required 
except  for  the  treatment  of  the  shares  when  surrendered  as  permanently 
extinguished  ;  and  (3.)  that  the  application  being,  in  effect,  merely  one  to 
authorize  the  company  to  reduce  its  nominal  capital  to  the  extent  of  shares 
which  it  would  not  want  when  the  sale  had  been  carried  out,  ought  to 
be  granted ;  and  Jield,  accordingly,  that  the  proposed  reduction  of  capital 
should  be  sanctioned. 

The  decision  of  North,  J.,  reversed.  ^ 

Trevor  v.  WJiihvortJi  (1)  observed  upon. 

Appeal  from  Mr.  Justice  North. 

This  was  a  petition  for  the  confirmation  by  the  Court  of  a 
special  resolution  passed  by  a  company  for  a  reduction  of  its  ' 
capital  under  the  following  circumstances. 

The  Denver  Hotel  Company,  Limited,  which  was  registered  under 
the  Companies  Acts,  1862  to  1889,  in  ISToyember,  1889,  was  formed 
for  the  purposes,  amongst  others,  of  purchasing  the  Windsor  Hotel 
in  Denver,  in  the  State  of  Colorado,  in  the  United  States  of  America^ 
and  of  carrying  on  the  business  of  hotel  proprietors,  with  power 
to  take  on  lease  or  acquire  other  real  and  personal  property 
suitable  for  its  business.  The  original  capital  of  the  company 
was  £130,000,  divided  into  26,000  shares  of  £5  each.  The 
material  provisions  of  the  articles  of  association  were  as  follows : — 

Art.  4.  The  13,000  shares  of  the  original  capital  numbered 
1  to  13,000  inclusive  shall  be  preference  shares,  and  the  13,000 
shares  numbered  13,001  to  26,000  inclusive  shall  be  ordinary 

(1)  12  App.  Cas.  409,  436,  438. 
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shares.    In  the  event  of  the  winding  up  of  the  company  the      0.  A. 
holders  of  the  preference  shares  shall  be  entitled  to  receive  in  1893 
full  out  of  the  assets  of  the  company  the  amounts  paid  up  on 
such  shares  in  priority  to  the  claims  of  the  holders  of  the  hotel^ 
ordinary  shares  to  be  paid  any  amount  in  respect  of  such  shares,  Company. 
and  in  the  event  of  the  capital  being  written  off  on  a  reduction 
of  capital,  amounts  paid  or  credited  on  the  ordinary  shares  shall 
be  written  off  before  the  amounts  paid  or  credited  on  the  prefer- 
ence shares.    Each  class  of  shares  shall  respectively  be  entitled 
to  rank  for  the  purposes  of  dividend  in  the  manner  hereinafter 
declared." 

Art.  9.  "  The  funds  of  the  company  shall  not  be  expended  in 
the  purchase  of  or  lent  upon  the  security  of  its  own  shares." 

Art.  27.  "  The  directors  may  at  any  time  accept  a  surrender  of 
a  share  or  shares  on  such  terms  and  conditions  as  they  may 
think  fit.  Any  share  or  shares  so  surrendered  may  be  disposed 
of  in  the  same  manner  as  a  forfeited  share." 

Art.  45.  "The  company  may  in  general  meeting  reduce  its 
capital  by  paying  off  capital,  cancelling  capital  which  has  been 
lost  or  is  unrepresented  by  available  assets,  reducing  the  liability 
on  the  shares,  cancelling  shares  not  taken  or  agreed  to  be  taken 
by  any  person,  or  otherwise,  as  may  seem  expedient,  and  capital 
may  be  paid  off  upon  the  footing  that  it  may  be  called  up  again 
or  otherwise." 

The  circumstances  which  rendered  a  reduction  of  the  company's 
apital  desirable  were  shortly  as  follows : — 

The  company  on  its  incorporation  acquired  the  Windsor  Hotel, 
and  they  successfully  carried  on  business  therein,  and  paid 
substantial  dividends  to  their  shareholders  up  to  the  year  1892. 

In  or  about  the  month  of  May,  1891,  they  took  on  lease  a 
econd  hotel  in  Denver,  called  the  Metro])ole  Hotel,  and  in  order 
•)  assist  in  defraying  the  cost  of  fitting,  furnishing,  and  estab- 
ishing  this  second  hotel,  the  company  increased  its  capital  by 
he  creation  of  5000  new  ordinary  shares  of  £5  each.  Of  these 
lew  shares  3474  were  issued  and  were  fully  paid  up,  so  that  the 
otal  subscribed  capital  amounted  to  £147,370.  The  company 
ad  issued  debentures  payable  to  bearer  to  the  amount  of  £65,000, 
ad  debentures  to  registered  holders  to  the  amount  of  £10,000, 
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C.  A.      all  of  wliicli  were  outstanding,  so  that  the  aggregate  amount  of 
1893      their  debenture  debt  was  £75,000 ;  but  they  had  very  few 
In  re      creditors  besides  the  holders  of  their  debentures.    Upon  the 
^HoTEL     Metropole  Hotel  they  had  expended  upwards  of  £23,000.  The 
CoMPAKY.    iitting  and  furnishing  of  the  Metropole  Hotel  was  placed  in  the 
hands  of  Mr.  W.  H.  Bush,  the  company's  managing  director  in 
Denver,  who  largely  exceeded  the  expenditure  prescribed  by 
the  board.     There  was  no  substantial  increase  in  the  company's 
business  by  reason  of  their  having  started  a  second  hotel,  and 
the  Metropole  Hotel  was  worked  at  a  loss.    In  consequence  of  the 
excessive  expenditure  upon  the  Metropole  Hotel,  questions  arose 
between  the  company  and  Mr.  Bicsh,  its  managing  director,  who  jifij 
was  one  of  the  lessors,  and  it  had  been  agreed,  provisionally  upon 
the  resolution  hereinafter  mentioned  being  confirmed,  that  he  and 
the  holders  of  the  shares  mentioned  in  that  resolution  would  take  ■Lji 
over  the  Metropole  Hotel  and  furniture  at  cost  price  on  having  Hjj 
the  shares  held  by  them  extinguished  and  the  capital  paid  thereon  Hj^ 
set  off  as  against  the  purchase  price. 

It  was  stated  in  the  petition  that  this  proposal,  if  carried  out,  Keg 
would  be  a  .very  beneficial  one,  and  would  avoid  a  considerable 
loss,  and  that  on  relinquishing  the  Metropole  Hotel  the  capital 
proposed  to  be  extinguished  would  be  in  excess  of  the  company's 
wants.  The  lease  of  the  Metropole  Hotel  was  an  onerous  one,  and 
the  furniture  and  fittings  would  not,  according  to  estimate,Bj| 
realize  if  sold  anything  approaching  the  £23,000  which  the  com-B|i;ij 
pany  had  expended  upon  that  hotel. 

Under  these  circumstances  an  agreement  dated  the  Sth  of 
March,  1892,  was  entered  into  between  the  company  and 
W,  H.  Bush,  the  material  provisions  of  which  were  as  follows  :— 

"  (1.)  The  company  shall  deliver  over  to  the  said  W.  H.  Bush 
possession  of  the  hotel,  situate  in  the  city  of  Denver,  and  knownjMi  i 
as  the  Metropole  Hotel,  together  with  the  furniture,  fittingsJH|' 
household  effects,  and  other  chattels  of  the  company,  now  beingH||j 
in  or  about  the  same.    (2.)  The  said  FT.  H.  Bush  shall  carry 
the  said  hotel  as  heretofore  as  a  first-class  hotel  on  the  English[||ii?t, 
system,  and  shall  keep  the  building  and  the  said  furniture  and 
effects  duly  insured  against  fire,  and  will  pay  all  rent,  taxes,  andjfe^|' 
other  outgoings  in  respect  of  the  said  hotel,  and  all  municipa]^^^ 
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and  other  taxes,  and  will  pay  all  debts  incurred  in  carrying  on      0.  A. 
the  same,  and  will  not  do  or  suffer  anything  to  be  done  whereby  1893 
the  lease  of  the  said  hotel  may  become  forfeitable  or  whereby  re 
any  of  the  said  furniture  or  effects  may  be  liable  to  be  taken  in  ^q^^^ 
execution.     (3.)  The  directors  of  the  company  will  forthwith  Company, 
take  all  necessary  steps  to  obtain  from  the  shareholders  the 
necessary  resolutions  for  reducing  the  capital  of  the  company  by 
writing  off  the  £23,710  of  fully  paid  ordinary  shares  being  those 
numbered  25,001  to  26,000,  20,031  to  20,080,  17,531  to  17,730, 
22,554  to  22,587,  17,731  to  20,030,  28,046  to  28,645,  22,154  to 
22,553,  and  28,646  to  28,803  inclusive,  standing  in  the  name  of 
W.  H.  Bush  and  his  associates ;  and,  if  and  so  soon  as  such  re- 
duction is  confirmed  by  the  High  Court  of  Justice  in  England 
will  make  over  to  the  said  W.  H.  Bush  by  bill  of  sale  the  fittings, 
urniture,  and  effects  belonging  to  the  company  in  or  about  the 
laid  Metrojoole  Hotel,  in  full  discharge  of  all  money  paid  up  upon 
ind  all  other  claims  and  demands  whatsoever  of  the  registered 
holders  in  respect  of  the  shares  above  mentioned,  which  shall 
thereupon  be  extinguished,  the  said      H.  Bush  procuring  all 
iroper  discharges  for  the  same.    (4.)  If  the  said  resolutions  shall 
36  confirmed  as  aforesaid,  the  said  hotel  shall  be  deemed  to  have 
)een  carried  on  as  from  the  1st  of  February,  1892,  for  and  on 
iccount  of  the  said  W.  H.  Bush,  and  the  accounts  between  him 
nd  the  company  shall  be  adjusted  on  that  basis,  he  being 
jlebited  with  all  rents,  taxes,  wages,  and  other  outgoings,  and 
)eing  credited  with  all  receipts,  provided  that  the  said  W.  H. 
ksh  shall  in  that  event  pay  to  the  company  as  and  for  the 
jtores  upon  the  said  premises  and  the  goodwill  of  the  business 
he  sum  of  $15,000,  such  sum  not  being  intended  to  be  covered 
y  the  extinguishment  of  the  said  shares,  and  to  be  paid  as  to 
5000  in  cash,  as  to  $,5000  by  note  of  the  said  W,  E.  Bush  at  six 
lonths'  date,  and  carrying  interest  at  7  per  cent,  per  annum,  and 
^  to  the  balance  by  a  like  note  at  12  months'  date,  such  notes  to 
3  acceptable  for  discount  to  the  company's  bankers  in  Colorado, 
ithout  recourse  upon  the  company." 

At  a  general  meeting  of  the  companyiheld  onithe  30th  of  March, 
92,  the  following  resolution  was  passed  unanimously :  "  That 
le  conditions  contained  in  the  memorandum  of  association  of 
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0.  A.      the  company  be  modified  by  reducing  the  capital  from  £155,000 
189H       divided  into  31,000  shares  of  £5  each,  by  paying  off  the  capital 
In  re      represented  by  the  following  4742  ordinary  shares  of  the  com- 
HoteT    pany— that  is  to  say,  the  shares  numbered  17,531  to  20,080, 
Company.   22,154  to  22,587,  25,001  to  26,000,  and  28,046  to  28,803  in- 
clusive (such  capital  being  in  excess  of  the  wants  of  the  com- 
pany), and  by  extinguishing  altogether  the  liability  thereon  so 
that  the  capital  may,  as  reduced,  consist  of  £131,290,  divided 
into  26,258  shares  of  £5  each." 

At  this  meeting  there  were  present,  either  personally  or  by 
proxy,  holders  of  19,995  shares  in  the  company  of  the  nominal 
value  of  £99,975,  in  addition  to  the  4742  shares  which  were  the 
subject  of  the  resolution,  so  that  24,737  shares  of  the  nominal 
value  of  £123,685  out  of  the  total  number  29,474  shares  of  the 
nominal  value  of  £147,370  were  represented. 

At  a  second  general  meeting  of  the  company  held  on  the  14th 
of  April,  1892,  the  above-mentioned  resolution  was  duly  confirmed 
as  a  special  resolution. 

No  shareholder  had  dissented  from  this  resolution,  and  the 
debenture-holders  and  the  other  creditors  had  either  been  paid 
or  had  assented  to  it. 

The  company  presented  this  petition  for  the  confirmation  by 
the  Court  of  the  above-mentioned  resolution.  There  was  no 
opposition  to  the  petition,  and  it  came  on  for  hearing  before 
Mr.  Justice  North  on  the  17th  of  December,  1892. 

Cozens-Hardy,  Q.O.,  and  Kirhy,  for  the  company : — 

The  resolutions  were  carried  unanimously  at  the  meetings 
There  are,  in  substance,  no  creditors  who  have  not  been  paid 
or  who  do  not  assent  to  the  proposed  reduction.  There  are  no 
actually  dissentient  shareholders,  though  there  are  some  who 
have  not  expressed  their  assent.  The  Court  has  power,  under 
sect.  3  of  the  Act  of  1877,  to  sanction  a  reduction  of  part  only  oj 
the  capital  of  a  company :  In  re  Quehrada  Bailicai/,  Land  and 
Copper  Company  (1).  The  shares  in  question  being  fully  pai 
up,  there  will  be  no  diminution  of  liability  to  creditors. 

[KoPvTH,  J.,  referred  to  In  re  Catling  Gun,  Limited  (2).] 
(1)  40  Ch.  D.  363.  (2)  43  Ch.  D.  628. 
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In  that  case  the  vendor  of  patents  to  the  company  was  making      C.  A. 
^  gift  to  the  company  by  surrendering  some  of  the  shares  which  1893 
had  been  given  to  him  as  the  price  of  the  patents.    In  the  xnre 

present  case  there  is  a  compromise  which  is  beneficial  to  the  ^^J^^ 

company.  Company. 

[NoKTH,  J. : — Is  not  the  proposed  arrangement  in  effect  a 
purchase  by  the  company  of  its  own  shares  ?] 

No.  But  if  it  is,  the  Court  has  power  to  sanction  it  under 
sect.  3.  The  judgment  of  Lord  Macnagliten  in  Trevor  v.  Whit- 
worth  (1)  shews  this.  The  shareholders  whose  shares  are  to  be 
extinguished  consent.  The  transaction  is  within  sect.  3,  as  a 
payment  off  of  capital  which  is  "  in  excess  of  the  wants  of  the 
company." 

Mushet,  for  the  shareholders  whose  shares  it  was  proposed  to 
extinguish,  consented  to  the  petition. 


North,  J. :—  ' 

I  do  not  see  my  way  to  confirm  the  resolution.  I  am  asked  to 
sanction  a  reduction  of  the  capital  of  the  company,  which  it  is 
proposed  to  effect  by  paying  off  capital  which  is  in  excess  of  the 
wants  of  the  company. 

It  is  proposed  to  pay  off  a  certain  number  of  the  shares, 
\Thich  represent  an  amount  of  capital  which  it  is  said  is  not 
required  for  the  purposes  of  the  company.    I  do  not  see  how  I 
can  sanction  the  payment  off  of  that  capital  to  some  only  of  the 
shareholders  without  the  consent  of  all  the  others.    The  result 
>vould  be  that  some  of  them  would  be  preferred  by  being  paid 
)ff  without  any  similar  provision  being  made  for  the  others,  who 
land  in  exactly  the  same  position.    If  all  the  shareholders  had 
issented,  I  should  have  had  no  difficulty  about  it ;  but  a  con- 
iderable  number  of  them  have  not  given  their  consent.    I  do 
lot  say  that  they  dissent,  but  their  consent  has  not  been  given, 
nd  they  are  about  one-seventh  of  the  whole  number  of  share- 
colders— a  very  appreciable  proportion.    If  capital  is  to  be 

(1)  12  App.  Cas.  409,  436,  438. 
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In  re 
Denver 
Hotel 
Company, 

North,  J. 


retnrned,  I  do  not  see  that  it  would  be  right  to  divide  it  amongst  \ , 
some  of  the  shareholders  to  the  exclusion  of  the  others,  who  1 1 
occupy  precisely  the  same  position  in  relation  to  the  company  |  l 
as  those  who  are  to  receive  the  returned  capital.  j  j 

It  is  said  that  my  decision  in  In  re  Quebrada  Bailiuay,  Land  and  I 
Copi^er  Company  (1)  is  in  point.  There  I  sanctioned  the  repayment  I 
of  capital  to  part  of  a  class  of  shareholders  without  the  consent 
of  the  rest.    In  many  cases,  however,  the  maxim,  "  De  minimis 
non  curat  lex  "  has  been  held  to  apply.  In  the  Quebrada  Case  the 
non-assenting  minority  was  so  small  in  number,  and,  moreover, 
their  interests  were  so  small  in  amount  (they  were  affected  to 
the  extent  of  only  one  penny  in  the  pound),  that  I  thought  I 
could  sanction  what  I  considered  a  beneficial  arrangement,  i 
notwithstanding  that  an  infinitesimal  proportion  of  the  share- 
holders was  not  represented.    In   the  present  case  I  have 
not  to  deal  with  an  infinitesimal  proportion  of  non-assenting 
shareholders:  they  are  really  about  one-seventh  of  the  whole 
That  being  so,  I  do  not  see  how  I  can  give  my  sanction  in  this 
case. 

It  is  said'that  the  logical  result  of  my  decision  in  the  Quehrada\  ^ 
Case  is  that  I  ought  to  sanction  what  is  now  proposed.  I  do  not '  ' 
think  that  is  the  logical  result;  but,  if  it  be  so,  I  think  my, 
decision  in  the  Quebrada  Case  must  have  been  wrong.  I  do  not! 
think  it  was  wrong.  But,  having  regard  to  the  amount  of  the 
interest  of  the  non-assenting  shareholders  here,  I  think  I  cannot 
extend  that  decision  to  the  present  case. 

The  proposed  arrangement  seems  to  me  a  beneficial  one,  and 
should  be  prepared  to  sanction  it,  if  I  thought  I  had  power  to  d( 
so  under  the  Act ;  but  I  do  not  think  I  have.  Therefore,  I  must 
dismiss  the  petition. 

W.  L.  C. 


C.  A.         The  company  appealed. 
December,  1892. 


The  appeal  was  heard  on  the  19th  oi 


Cozens-Hardy,  Q.C.,  and  Kirby,  in  support  of  the  appeal : — 
By  the  3rd  section  of  the  Act  of  1877  the  power  to  redui 
(1)  40  Ch.  D.  363. 
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capital,  conferred  by  the  Act  of  1867,  includes  power  to  cancel      0.  A. 
any  lost  capital,  or  any  capital  unrepresented  by  available  assets  ;  1893 
or  to  pay  of£  any  capital  which  may  be  in  excess  of  the  wants      in  re 
of  the  company  ;  and  paid-up  capital  may  be  reduced  either  ^otel 
with  or  without  extinguishing  or  reducing  the  liability,  if  any,  Compa.ny 
remaining  on  the  shares  of  the  company. 

The  arrangement  for  the  sale  of  the  Metropole  Hotel  could,  with 
the  consent  of  the  debenture -holders,  be  carried  out  under  the 
memorandum  and  articles  of  association  of  the  company  with- 
out the  sanction  of  the  Court.  This  is  not  the  case  of  a  purchase 
by  the  company  of  its  own  shares.  The  company  is  not,  in  fact, 
giving  money  or  money's  worth  for  the  shares  to  be  extinguished. 
The  shares  are  all  paid  up,  and  the  surrender  of  the  shares  in 
(}uestion  does  not  operate  so  as  to  release  the  surrendering  share- 
holders from  any  rights  of  the  company  against  them.  The 
company,  on  the  other  hand,  gets  £3000  for  the  stores  in  the 
hotel  and  the  goodwill,  obtains  a  release  and  indemnity  in  respect 
of  their  liabilities  under  an  onerous  lease,  and  compromises  a 
dispute  with  their  managing  director,  without  parting  with 
any  saleable  asset.  The  sanction  of  the  Court  is  in  reality 
only  required  because  the  company  desires  the  surrendered 
shares  to  be  treated  as  absolutely  extinguished,  and  the  reduction 
of  the  nominal  capital  is  only  sought  to  be  effected  to  the  extent 
of  shares  in  the  company  which  will  not  be  required  after  the 
Metropole  Hotel  has  been  sold.  The  arrangement  is  most  bene- 
ficial to  the  company,  and  the  Court  has  full  jurisdiction  to 
authorize  the  proposed  reduction  of  capital :  Trevor  v.  WJiit- 
worth  (1) ;  In  re  BarroiD  Hsematite  Steel  Company  (2) ;  In  re 
Quehrada  Raikvai/,  Land  and  Copper  Company  (3)  ;  In  re  Union 
Plate  Glass  Company  (4)  ;  In  re  Catling  Gun,  Limited  (5) ;  In  re 
Agricultural  Hotel  Company  (6) ;  In  re  Vivian  and  Company  (7)  ; 
In  re  Direct  Spanish  Telegraph  Company  (8) ;  Bucldey  on  Com- 
panies (9) ;  Palmer's  Company  Precedents  (10). 

(1)  12  App.  Cas.  409,  436.  (6)  [1891]  1  Ch.  396. 

(2)  39  Ch.  D.  582.  (7)  W.  N.  (1886)  32. 

(3)  40  Ch.  D.  363.  (8)  34  Ch.  D.  307. 

(4)  42  Ch.  D.  513.  (9)  6th  Ed.  p.  586. 

(5)  43  Ch.  D.  628.  (10)  4th  Ed.  pp.  465,  466. 
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C.  A.         1893.  Jan.  14.    The  judgment  of  the  Court  (Lindiei/,  Boiven, 
1893      and  A.  L.  Smith,  L.J  J.)  was  delivered  by 

In  re         LiNDLEY,  L.J.  (who  stated  the  facts  of  the  case,  and  then  con- 

Hotel     tinned)  :— 
Company. 

  The  arrangement  entered  into  by  the  agreement  of  the  8th  of 

March,  1892,  has  been  sanctioned  by  a  special  resolution  of  the 
shareholders  of  the  company,  unanimously  passed  at  a  general 
meeting  on  the  30th  of  March,  and  confirmed  at  a  subsequent 
meeting  on  the  14th  of  April,  1892.  All  the  shareholders  were 
not  present  when  the  resolution  was  passed,  but  no  shareholder 
has  dissented.  The  debenture-holders  and  other  creditors  assent. 
The  arrangement  is  deemed  beneficial  by  every  one.  The  sub- 
stance of  that  arrangement,  apart  from  the  reduction  of  capital 
^  which  the  Court  is  asked  to  sanction,  is  as  follows — viz.,  that,  in 
i  consideration  of  £3000,  to  be  paid  by  Mr.  Bush  to  the  company, 
and  of  his  taking  upon  himself  the  obligations  of  the  company 
i  under  the  lease,  and  of  indemnifying  the  company  against  loss 
in  respect  of  the  Metropole  Hotel  since  February,  1891,  and  in 
further  consideration  of  his  surrendering  his  shares  to  the  com- 
pany, the  company  will  sell  to  him  the  lease  and  goodwill  and 
furniture  and  stores  of  that  hotel. 

This  appears  to  us  to  be  a  transaction  which  the  company  can  ' 
carry  out,  with  the  consent  of  the  debenture-holders,  under  the  |  f 
company's  memorandum  and  articles  of  association,  without  the  ' 
sanction  of  the  Court.    The  company  can  sell  part  of  its  assets, 
and  it  can  accept  a  surrender  of  its  shares  under  article  27.  No 
doubt  a  surrender  of  shares  in  consideration  of  a  payment  in 
money  or  money's  worth  by  the  company  is  a  purchase  by  it    i  ^ 
of  its  own  shares,  and  is  ultra  vires,  as  pointed  out  by  Lord 
Macnaghten  in  Trevor  v.  Wliitworth  (1).    But,  as  we  understand 
this  transaction,  the  company  is  giving  nothing  in  the  shape  ol 
money  or  other  available  assets  for  the  shares  which  it  acquires.  ^ 
The  assets  it  parts  with  are  the  consideration  for  the  release  ofj  i  f ^ 
the  company  from  the  heavy  obligations  and  liabilities  involved' 
in  the  retention  of  the  onerous  lease  of  the  hotel ;  and,  on  the 
other  hand,  the  company  is  compromising  a  dispute  with  itv^j  I 
(1)  12  App.  Gas.  409,  438. 
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managing  director.  The  company  might,  no  doubt,  sell  the  stores      C!.  A. 
and  furniture  for  more  than  £3000;  but  it  would  not  in  that 
way  get  rid  of  its  liabilities  under  the  lease.    The  bargain  would      in  re 
be  a  good  one  for  the  company,  even  if  the  shares  were  not  sur-     j  hotel 
rendered.    The  surrender  of  them  is  pure  gain  to  the  company.  Company. 
The  buyer  of  the  hotel,  no  doubt,  hopes  to  make  the  hotel  pay. 
He  is  himself  one  of  the  lessors,  and  may  be  able  to  make  terms 
with  the  other  lessors  and  obtain  a  less  onerous  lease.  His 
expectation  of  profit  in  some  way  induces  him,  not  only  to  pay 
£3000  in  cash,  but  also  to  surrender  his  shares  ;  and  we  see  no 
reason  why  the  company  should  not  accept  the  surrender.  The 
shares  being  fully  paid  up,  their  surrender  involves  no  release  by 
the  company  of  any  of  its  rights  against  the  surrenderor. 

Under  these  circumstances  the  transaction  is  not  really  a  pur- 
chase by  the  company  of  its  own  shares;  the  transaction  is  J 
really  a  sale  by  the  company  of  some  of  its  assets  for  less  than  f 
their  cash  value,  in  consideration  of  a  release  from  heavy  burdens 
and  of  a  surrender  of  shares,  for  which,  however,  it  is  parting 
with  no  saleable  asset  whatever. 

The  aid  of  the  Court  is  not  wanted  to  sanction  the  transaction,  ^ 
except  so  far  as  the  company  desires  to  treat  the  shares  when  i 
surrendered  as  permanently  extinguished.  Unless  the  capital  is 
formally  reduced  the  surrendered  shares  may  be  again  issued ; 
they  will  still  be  part  of  the  company's  nominal  capital,  and  so 
affect  the  nominal  rate  of  dividend.  The  company  will  not 
want  so  large  a  nominal  capital  if  the  transaction  is  carried 
out. 

The  case  is  thus  brought  within  the  Acts  which  authorize  a 
reduction  of  capital  with  the  sanction  of  the  Court  (see  30  &  31 
Vict.  c.  131,  ss.  9,  et  seq. ;  40  &  41  Vict.  c.  26,  s.  3). 

If  this  transaction  really  was  a  purchase  by  the  company  of  its 
own  shares  from  one  shareholder  only,  we  are  of  opinion  that  the 
Court  could  not  sanction  it.  The  purchase  by  the  company  in- 
volves the  possession  by  the  company  of  sufficient  assets  to  pay 
for  the  shares  bought,  and  the  capital  represented  by  such  shares 
would  not  be  lost,  nor  unrepresented  by  available  assets.  The 
capital  might  be  in  excess  of  the  wants  of  the  company,  within 
the  words  of  sect.  3  of  the  Comjoanies  Act,  1877.    But  these  words 
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C.  A,      cannot,  in  our  opinion,  be  construed  so  as  to  enable  a  company  to 
1893       prefer  one  shareholder  to  another  of  the  same  class  as  himself  by 
In  re      buying  up  his  shares,  and  we  cannot  regard  Lord  MacnagMerC s 
^0 TEL^    judgment  in  Trevor  v.  Whitworth  (1)  as  intimating  that  any  such 
Company,    transaction  is  within  the  statute.    His  remarks  were  made  to 
enforce  his  view  that,  apart  from  the  Companies  Acts,  1867  and 
1877,  it  is  ttltrd  vires  of  a  limited  company  to  buy  its  own  shares, 
even  if  its  memorandum  and  articles  expressly  authorize  it  to  do 
so.    But  he  was  not  contemplating  preferring  one  shareholder 
to  another  of  the  same  class  as  himself. 

All  that  the  Court  is  asked  to  do  in  this  case  is  to  authorize 
the  company  to  reduce  its  nominal  capital  to  the  extent  of  the 
shares  which  it  will  not  want  when  the  proposed  sale  of  the  hotel 
is  carried  out.  This,  we  think,  the  Court  can  do,  the  sale  itself 
being  one  which  the  company  can  effect  without  invoking  the  aid 
of  the  Court.  The  cases  upon  reduction  of  capital  are  not  in  a 
satisfactory  state ;  but  none  of  them  conflict  with  our  present 
decision,  having  regard  to  the  peculiar  facts  with  which  we  have 
to  deal. 

We  therefore  authorize  the  reduction  of  capital  as  proposed. 
The  order  will  be  on  the  usual  terms. 


The  minute  for  registration  approved  by  the  Court  was  as 
follows : — 

The  capital  of  the  Denver  Hotel  Company,  Limited,  is  £131,200,  divided  into 
26,258  shares  of  £5  each,  reduced  from  155,000,  divided  into  31,000  shares  of 
£5  each.    At  the  time  of  the  registration  of  this  minute  the  sum  of  £5  per 
share  has  been,  and  is  to  be  deemed  to  be  paid  up  on  24,732  of  the  said  shares ;  i 
the  residue  of  such  shares,  namely,  1526,  are  unissued. 

Solicitors  :  Andreiv,  Mellor,  dt  Smith. 

(1)  12  App.  Cas.  436. 

TV.  W.  K. 
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In  re  MAHOJST. 

Solicitor  — •  Costs  —  Taxation  — "  Attendances  " — "  Draiuing  Documents  " — Case 
for  Ojoinion  of  Counsel — Discretion  of  Taxing  Master — "  Special  Reasons  " 
— General  Order  under  Solicitors^  Bemuneration  Act,  1881,  Sched.  II. 

Under  Sched.  II.  to  the  Solicitors'  Eemuneration  Order  the  Taxing 
Master  has  a  discretion  in  a  case,  which  is  not  an  "  ordinary  "  one,  i.e., 
is  more  or  less  difficult  than  an  average  case,  to  increase  or  to  diminish 
the  fee  for  attendance  in  that  schedule  prescribed,  according  to  the 
circumstances.  The  discretion  must  be  exercised  for  "  special  reasons," 
but  the  Taxing  Master  is  not  bound  to  state  those  reasons  until*  his 
decision  is  impeached. 

Decision  of  North,  J.,  affirmed. 

Held,  by  North,  J.  (no  appeal  on  this  point),  that  an  attendance  of 
a  solicitor  or  his  clerk  for  a  merely  formal  purpose,  such  as  delivering 
briefs  or  papers  at  counsel's  chambers,  is  not  an  "  attendance  "  within  the 
meaning  of  Sched.  11.,  and  that  the  practice  of  the  Taxing  Masters  to 
allow  a  fee  of  only  3s.  Ad.  for  such  an  attendance  is  correct. 

Held,  also,  by  North,  J.  (no  appeal  on  this  point),  that  a  case  for  the 
opinion  of  counsel  is  a  "  document "  within  the  meaning  of  Sched.  XL, 
and  that  the  practice  of  the  Taxing  Masters  to  allow  a  fee  of  only  Is.  per 
folio  as  the  ordinary  fee  for  the  drawing  of  such  a  case  is  wrong. 

Summons  by  solicitors  carrying  on  business  as  Hyde,  Tandy, 
MaJion,  &  Sayer,  to  review  the  Taxing  Master's  taxation  of  some 
bills  of  costs,  which  had  been  taxed  on  the  application  of  the 
client. 

The  bills  of  costs  as  delivered  amounted  to  £155  13s.  Qd.,  and 
contained  (exclusive  of  attendances  on  counsel,  and  clerk's 
3s.  4cZ.  attendances)  eighty-three  attendances,  for  each  of  which 
10s.  was  charged,  or  in  the  case  of  an  attendance  lasting  more 
than  an  hour  10s.  per  hour.  The  Taxing  Master  allowed  thirty 
of  these  attendances  in  full,  reduced  forty-three  to  6s.  8cZ.,  or 
6s.  ^d.  per  hour,  and  disallowed  ten  altogether.  He  also  in  two 
cases  reduced  a  charge  of  2s.  per  folio  for  "  drawing  case  for 
counsel  to  advise  "  to  Is.  per  folio.  The  result  was  to  reduce 
the  bills  to  £129  3s. 

The  solicitors  carried  in  written  objections  to  the  taxation,  the 
first  of  which  specified  nearly  all  the  items  for  attendances 
where  the  charge  had  been  reduced,  and  a  majority  of  those 
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0.  A.  where  it  had  been  disallowed,  and  stated  the  ground  of  objection 
1893       as  follows  : — 

In  re  (1.)  ''The  attendances  represented  by  the  items  the  subject 
lAHON.  ^j^.^  objection  were  ordinary  attendances  in  an  ordinary  case, 
for  each  of  which  attendances  the  solicitors  are  entitled  to  charge 
10s.  under  Sched.  II.  of  the  General  Order  made  in  pursuance  of 
the  Solicitors'  Bemuneration  Act,  1881,  and  it  is  submitted  that, 
this  not  being  an  extraordinary  case  within  the  meaning  of  the 
same  schedule,  a  Taxing  Master  has  no  discretionary  power  to 
increase  or  diminish  the  authorized  charge.  It  is  further  sub- 
mitted that  in  no  case  can  a  Taxing  Master  diminish  the 
authorized  charge  for  an  attendance  without  special  reasons.  It 
is  also  submitted  that  as  solicitors  were  formerly  entitled  to 
6s.  ^d.  an  hour,  they  are  now  entitled  to  10s.  an  hour." 

The  second  objection  was  as  follows : — 

(2.)  "  The  cases  for  the  opinion  of  counsel  represented  by  the 
items  the  subject  of  this  objection  were  in  an  ordinary  case, 
and  it  is  submitted  that  solicitors  are  entitled  to  charge  2s.  per 
folio  for  drawing  a  case  for  the  opinion  of  counsel  under 
Sched.  II.  of'  the  before-mentioned  General  Order,  and  that,  this 
not  being  an  extraordinary  case  within  the  meaning  of  the  same 
schedule,  a  Taxing  Master  has  no  discretionary  power  to  increase 
or  diminish  the  authorized  charge.  It  is  further  submitted  that 
in  no  case  can  a  Taxing  Master  diminish  the  authorized  charge 
for  drawing  a  case  for  the  opinion  of  counsel  without  special 
reasons." 

The  Taxing  Master  answered  the  objections  as  follows : — 

1.  "  This  objection  comprises  a  large  number  of  items  of  the 
same  class,  ix.,  *  attendances '  for  each  of  which  the  solicitor  has 
made  a  charge  of  10s.  at  least.  Many  of  these  items  I  have,  in 
my  discretion,  diminished. 

"  It  is  contended  by  the  objectors  that  I  have  no  discretionary 
power  either  to  increase  or  diminish  the  10s.  items  in  question, 
on  the  ground  that  they  are  not  of  an  extraordinary  nature 
within  the  meaning  of  the  General  Order. 

"  I  am  not  sure  that  I  precisely  understand  what  is  here  meant 
by '  extraordinary.'    In  the  present  case  many  of  the  attendances 
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were  of  an  extraordinarily  simple  character,  as  will  be  found  on  0.  A. 
reference  to  the  items  themselves.  1893 

"  In  cases  of  extraordinary  difficulty  I  can  well  understand 
the  Taxing  Master  having  discretion  to  increase  the  10s.  for  an  Mahon, 
attendance ;  but  I  fail  to  comprehend  his  having  a  like  discretion 
to  diminish  the  fee  in  exceptionally  difficult  cases.  Does  it  not, 
therefore,  follow  that  in  extraordinarily  simple  cases  the  Master 
has  power  to  diminish  the  10s.,  when  in  his  discretion  he  thinks 
it  proper  to  do  so — unless  this  be  so  is  not  the  second  schedule 
unintelligible  ?  I  do  not  desire  in  the  smallest  degree  to  pre- 
judge the  case  ;  at  the  same  time,  I  cannot  resist  pointing  out 
that,  should  these  objections  prevail,  this  curious  result  will 
follow,  viz.,  in  the  taxation  of  a  bill  comprising  conveyancing 
work,  and  also  a  Chancery  action,  it  will  in  the  future  be  the 
duty  of  the  Taxing  Master  to  allow  two  distinct  codes  of  charges 
for  identically  the  same  work — for  instance,  in  the  conveyancing 
part  of  the  bill  he  will  be  obliged  to  allow  10s.  for  attending  and 
paying  counsel  a  one  guinea  fee,  and  in  the  Chancery  part  of  the 
same  bill  he  will  not  be  able  to  allow  more  than  3s.  4:d.  Again, 
in  the  conveyancing  part  of  the  bill,  the  Master  will  be  obliged 
to  allow  20s.  for  attending  to  insert  an  advertisement  in  two 
papers  ;  whereas,  in  the  Chancery  part  of  the  same  bill,  he  will 
not  be  able  to  allow  more  than  6s.  8d.  for  the  same  two  attend- 
ances. Again,  in  the  first  case,  10s.  will  be  the  fee  for  *  register- 
ing a  probate,'  and  in  the  latter  case  only  6s.  8d. 

"  Do  not  the  attendances  specified  in  the  examples  just  stated 
come  within  the  definition  of  '  extraordinary  cases '  ? 

"  Without  a  doubt  they  are  attendances  of  an  extraordinarily 
simple  character. 

"  In  taxing  costs  under  the  Act  (Sched.  II.)  it  has  been  the 
uniform  custom  and  practice  of  all  the  masters  in  the  Chancery 
Division  to  exercise  their  discretion  in  dealing  with  items  of 
the  description  comprised  in  this  objection,  and  the  case  of 
Be  Reade  (1)  seems  not  only  to  justify  their  custom  and  practice, 
but  to  go  much  further,  for,  according  to  my  reading  of  that 
case,  the  Master's  discretion  would  seem  to  include  the  whole  of 
the  items  covered  by  Sched.  II.    Very  likely  my  interpretation 

(1)  33  Sol.  J.  219. 
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O.A.      is  inaccurate,  as  I  cannot  quite  understand  the  whole  of  the 
1893       items  in  Sched.  II.  being  within  the  Master's  discretion. 
In  re         2.  "  The  objectors  contend  that,  this  not  being  an  extraordinary 
matter  within  the  meaning  of  the  second  schedule,  the  Taxing 
Master  has  no  discretionary  power  to  diminish  the  2s.  per  folio 
charged  for  drawing  the  case. 

"In  the  view  the  objectors  take  I  may  assist  them  by  stating, 
as  the  fact  is,  that  the  case  in  question,  so  far  from  being  of  an 
extraordinary  nature,  was  of  a  very  simple  character. 

"  Under  the  second  schedule  the  Chancery  Taxing  Masters, 
one  and  all,  allow  Is.  per  folio  only  for  drawing  a  case  for  opinion 
of  counsel.  In  Parker  v.  Blenhhorn  (1)  it  was  held  that  *  docu- 
ments '  was  not  to  be  taken  in  the  largest  sense  of  the  word.  In 
In  re  Farmer  (2)  it  was  held  that  abstracts  are  not  included  in 
'other  documents.'  In  In  re  Bohertson  (3)  it  was  held  that 
perusing  deeds,  &c.,  was  not  to  be  allowed,  unless  with  the  view 
to  approve  or  otherwise. 

"  Further,  if  my  reading  of  Be  Beade  (4)  be  correct,  the  Master's 
discretion  would  again  come  in.  In  this  matter  I  am  clearly  of 
opinion  that,, if  I  had  any  discretion.  Is.  per  folio  is  ample  for 
the  case  in  question." 

The  summons  came  on  for  hearing  before  Mr.  Justice  North  on 
the  27th  of  October,  1892. 

Sir  H.  Dave]/,  Q.C.,  and  B,  F.  Norton,  for  the  solicitors : — 

Sched.  II.  (5)  to  the  Kemuneration  Order  prescribes  the  fees 
which  solicitors  are  entitled  to  charge  in  "  ordinary  "  cases,  both 

(1)  14  App.  Cas.  1.  circumstances  of  the  case,  may  be  fair 

(2)  29  Ch.  D.  199.  and  reasonable. 

(3)  19  Q.  B.  D.  1.  In  ordinary  cases,  as  to  drawing,  &c., 

(4)  33  Sol.  J.  219.  the  allowance  shall  be: 

(5)  Schedule  II.  '     "For  drawing      .    2s.  per  folio. 

-r   ,             n         J  Tx      •         J  "  For  engrossing  .  M. 

"Instructions  for,  and  Draiving  and  r  •  • 

^      .           T    -fTTm       J  J.1  '  For  fair  copymg     4rf.  ,, 

Ferusmq  Beeas,  Wills,  arid  other  ^           .  ^ 

^           ,  "    or  perusing     .     Is.  „ 

Documents. 

"  Such   fees  for   instructions   as,  Attendances. 

having  regard  to  the  care  and  labour  "  In  ordinary  cases,  10s. 

required,  the  number  and  lengths  of  "  In  extraordinary  cases,  the  Taxing 

the  papers  to  be  perused,  and  the  other  Master  may  increase  or  diminish  the 
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above  charge,  if  for  any  special  reasons  than  7   hours  em- 

he  shall  think  iit.  ployed  on  business  or 

"  Abstracts  of  Title  (luJiere  not  covered 
hy  the  ccbove  scales). 
"  Drawing  each  brief  sheet 

of  8  folios    .       .      6s.  8d. 
"  Fair  copy        .       .      3s.  4(^. 


in  travelling  £5  5s. 

Where  a  less  time  than 
7  hours  is  so  em- 
ployed, per  hour  15s. 
"In  extraordinary  cases,  the  Tax- 
ing Master  may  increase  or  diminish 


Journeys  from  Home.  the  above  allowance,  if  for  any  special 

"  In  ordinary  cases,  for  reasons  he  shall  think  fit." 

every  day  of  not  less 


Mahon. 


with  regard  to  "attendances"  and  the  "drawing  of  documents."  C-A. 
It  is  admitted  that  "  attendances  "  in  this  schedule  do  not  include  1893 
merely  formal  attendances  of  a  clerk,  e.g.,  for  the  purpose  of  in  re 
delivering  a  brief  or  some  other  document  at  counsel's  chambers. 
For  such  attendances  it  is  admitted  that  the  practice  of  the 
Taxing  Masters  to  allow  only  3s.  4cZ,  is  correct.  But,  for  all 
ordinary  attendances  of  a  solicitor,  or  his  clerk  on  his  behalf, 
at  which  business  is  transacted,  the  fee  fixed  by  the  schedule 
ought  to  be  allowed.  In  "extraordinary  cases" — cases  extra- 
ordinarily simple  or  extraordinarily  difficult — the  Taxing  Master 
has  no  doubt  a  discretion  to  reduce  or  to  increase,  as  the  case 
may  be,  the  prescribed  fee.  But  then  he  must  have  "  special 
reasons  "  to  justify  him  in  so  doing,  and  he  ought  to  state  those 
reasons.  He  must  state  a  special  reason  with  regard  to  each 
item.  Whether  those  words  in  the  schedule  which  follow  the 
fee  for  "attendances,"  and  give  a  discretion  to  the  Taxing 
Master,  apply  to  all  that  has  gone  before,  or  only  to  the  "  attend- 
ance "  fee,  is  immaterial,  for  the  use  of  the  word  "  ordinary  " 
implies  that  the  Taxing  Master  has  a  discretion  in  "extra- 
ordinary "  cases.  The  effect  of  the  Taxing  Master's  ruling  is  to 
throw  on  the  solicitor  the  onus  of  shewing  special  reasons  why 
he  should  be  allowed  the  fee  which  is  prescribed  for  ordinary 
cases.  In  neither  instance  has  the  Taxing  Master  exercised  his 
discretion  properly ;  he  has  acted  on  a  definition  laid  down  by 
the  Taxing  Masters  which  is  not  in  accordance  with  the  schedule. 
In  fact,  with  regard  to  the  fee  for  drawing  a  case  for  the  opinion 
of  counsel,  the  Taxing  Masters  have  systematically  disregarded 
the  schedule.    A  case  for  the  opinion  of  counsel  is  clearly  a 
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C-  A.  "  document  "  within  the  meaning  of  the  schedule.  Be  Beade  (1), 
1893      on  which  the  Taxing  Master  relied,  is  distinguishable. 

In  re 

Mahon.        Butcher,  for  the  client,  was  called  upon  only  as  to  the  reduc- 
tion  of  the  "  drawing  "  fees  : — 

The  Taxing  Master  has  a  discretion  to  diminish,  as  well  as  to 
increase,  the  fee  of  2s.  per  folio.  If  he  thinks  that  the  case  is  of 
such  a  simple  character  that  Is.  per  folio  is  a  sufficient  remu- 
neration for  drawing  it,  he  is  entitled  to  reduce  the  fee  to  Is.  I 
must  admit  that  the  words  "  other  documents  "  in  the  schedule 
include  cases  for  the  opinion  of  counsel,  and  that  the  practice  of 
the  Taxing  Master  to  allow  invariably  only  Is.  per  folio  for 
drawing  them  is  wrong.  But  in  the  present  case  the  Taxing 
Master  has  given  other  reasons  for  the  reduction,  and  they  shew 
that  he  has  really  exercised  his  discretion  with  reference  to  the 
particular  facts.    This  being  so,  the  Court  will  not  interfere. 

North,  J. : — 

The  amount  at  stake  in  this  case  is  not  very  important ;  but 
the  question  is  one  of  general  interest,  because  the  rule  which  I 
have  to  apply  governs  the  taxation  of  a  very  large  number  of 
solicitors'  bills  every  year.  The  question  is,  as  to  the  meaning 
of  the  second  schedule  to  the  General  Order  made  under  the 
Solicitors'  Bemuneration  Act  of  1881.  [His  Lordship  read  the 
second  schedule,  and  continued  : — ] 

The  note  at  the  end  of  the  second  part  of  the  schedule  corre- 
sponds exactly  with  the  note  at  the  end  of  the  first  part,  and  in 
my  opinion  each  note  applies  to  that  which  has  gone  before  it. 
The  first  note,  indeed,  does  not,  I  think,  apply  to  instructions," 
because  they  have  been  already  dealt  with  in  the  discretion 
clearly  given  to  the  Taxing  Master.  But  I  think  the  phrase  com- 
mencing "  In  extraordinary  cases  "  draws  a  distinction  between 
what  are  just  before  called  "  ordinary  cases  "  and  "  extraordinary 
cases."  It  divides  all  cases  into  "ordinary"  and  "extraordinary" 
— "  ordinary  "  meaning  the  normal,  fair,  average  case, "  extraordi- 
nary "  not  meaning  merely  something  more  difficult  or  trouble- 
some than  the  average  case,  but  including  also  what  is  less 

(1)  33  Sol.  J.  219. 
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difficult  or  troublesome  than  the  average  case,  because,  as  the      C.  A. 
Taxing  Master  points  out,  it  would  be  absurd  to  suppose  that,  if  1893 
"  extraordinary  "  had  been  intended  to  deal  only  with  cases  more  j.^ 
troublesome  than  usual,  a  power  should  be  given  to  "  diminish  "  ^I^Qn. 
the  charge  fixed  for  *'  ordinary  cases."    I  hold  that  "  extraordi-     Nort^  j. 
nary  "  includes  everything  which  is  not  a  normal  average  case. 
It  may  be  more  difficult  than  the  average  case,  and  then  the 
charge  may  be  increased ;  it  may  be  less  difficult,  and  then  the 
Taxing  Master  may  diminish  the  charge.    Again,  in  my  opinion, 
a  similar  discretion  is  given  to  the  Taxing  Master  by  the 
I  second  note  which  follows  "  Abstracts  of  Title  "  and  "  Journeys 
!  from  Home."    In  each  note  the  words  occur,  "  if  for  any  special 
reasons  he  shall  think  fit,"  and  it  has  been  suggested  that  those 
words  mean,  "  If  he  thinks  fit  to  do  so  for  any  special  reasons 
.  which  he  shall  state."    I  do  not  so  read  the  words.    I  cannot 
{.see  that  they  require  as  a  condition  for  the  increasing  or  diminish- 
ling  of  the  normal  charge  that  the  Taxing  Master  shall  state  his 
I  reasons  for  what  he  does.    But  the  schedule  does  require  that 
he  shall  adopt  the  normal  charge,  unless,  for  special  reasons  which 
he  must  see  in  his  own  mind  and  act  upon,  he  thinks  fit  either 
to  treat  the  case  as  more  difficult  or  troublesome  than  usual,  and, 
I  therefore,  to  increase  the  charge,  or  to  treat  it  as  less  troublesome 
jor  difficult  than  usual,  and,  therefore,  to  diminish  the  charge, 
fin  my  opinion  the  schedule  provides  that  there  shall  be  a  normal 
average  charge,  which  is  fixed  for  the  Taxing  Master  as  the 
general  rule,  and  the  increase  or  diminution  will  of  course  depend 
upon  that.    There  is  all  the  more  reason  for  doing  that  as  re- 
gards "  attendances,"  because  the  charge  allowed  by  the  Taxing 
Masters  for  ordinary  "  attendances  "  before  this  General  Order 
was  made  was  6s.  8d.    That  normal  charge  was  intended  to  be  for 
the  future  10s.,  and,  therefore,  the  schedule  says  that  in  "  ordi- 
inary  cases  "  10s.  is  what  the  Taxing  Master  is  to  take  as  the 
proper  charge,  though,  if  circumstances  require  it,  for  such 
special  reasons  as  he  may  see,  he  may,  if  he  thinks  right,  allow  a 
larger  or  a  lesser  charge. 

The  schedule  says  attendances  "  ;  but  it  is  admitted  that 
this  does  not  apply  to  all  attendances,  because  there  are  many 
j  attendances  which  are  well  known,  and  have  been  called  "  clerk's 
'    Vol.  I.  1893.  2  0  1 
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C.  A.      attendances  " — work  which  the  solicitor  does  not  do  himself.  To 
1893       take  an  illustration  given  by  counsel,  a  solicitor  may  require  to 
In  re      attend  a  barrister  to  leave  with  him  a  case  for  his  opinion  or  to 
Mahon.     obtain  from  him  a  case  with  his  opinion  upon  it ;  and  that  is  an 
North^j.     (c  attendance."    But  it  is  not  work  for  which  the  office-boy  who 
takes  or  brings  away  the  papers,  or  his  master,  is  to  have  10s. 
Such  a  case,  it  is  admitted,  is  outside  the  rule,  and  it  has  been  so 
treated  by  common  consent,  and  it  is  not  now  disputed  that  the 
word  "  attendances  "  in  the  schedule  does  not  apply  to  such  a 
formal  attendance  as  that. 

Then,  to  what  attendances  "  does  it  apply  ?  In  my  opinion, 
it  applies  to  ordinary,  normal,  average  attendances,  and  it  is  for 
the  Taxing  Master  to  consider  what  are  such  attendances  and 
what  are  to  be  treated  differently. 

In  the  present  case  the  bills  which  have  been  delivered  con- 
tain eighty-three  "  attendances  "  properly  so  called.    They  con- 
tain other  clerks'  attendances  which  are  charged  only  3s.  4d, 
each,  and  as  to  that  there  is  no  complaint.  But  there  are  eighty- 
three  attendances  by  the  solicitor  which  are  charged  10s.  eacL 
The  Taxing  Master  has  allowed  thirty  of  them  at  10s.  each.  As 
to  those,  of  course,  there  is  no  question.    Ten  he  has  disallowed 
altogether,  and  the  disallowance  is  not  objected  to.    I  do  no' 
believe  that  any  of  those  attendances  have  been  disallowed  b 
cause  they  never  took  place.    I  give  the  solicitors  credit  for  no 
having  sent  in  a  bill  charging  for  ten  attendances  which  did  no 
take  place  at  all.    I  take  it  that  these  ten  attendances  did  in  fact 
take  place,  but  that  the  Taxing  Master  in  the  exercise  of  his  dis 
cretion  has  not  thought  fit  to  allow  any  fee  for  them.    He  clearl 
would  have  power  to  strike  out  a  charge  made  for  an  attendanc 
which  had  not  taken  place ;  but,  if  a  charge  is  made  for  an  attend- 
ance which  has,  but  ought  not  to  have,  taken  place,  I  think  he 
has  power  to  disallow  that  also.    By  way  of  illustration,  suppos 
a  solicitor  chose  to  attend  his  client  three  times  for  three  differen 
matters,  all  of  which  might  have  been  combined  in  one  attend 
ance,  I  think  the  Taxing  Master  would  have  a  perfect  right 
disallow  two  of  those  attendances  altogether.    He  has,  in  m 
opinion,  under  the  rule,  a  clear  right  in  a  proper  case  to  disaUo' 
attendances,  and  it  is  not  suggested  that  these  ten  attendance; 
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have  been  improperly  disallowed.  This  leaves  a  margin  of  forty-  C.  A. 
three  attendances,  for  each  of  which  the  charge  made  is  10s.  1893 
The  Taxing  Master  has  in  each  case  reduced  it  to  6s.  8d.  Of 
these  forty-three  disallowances  some  are  complained  of,  but  not 
all.  The  question,  therefore,  is,  whether  the  Taxing  Master  is  North^j 
justified  in  fixing  the  charge  for  an  attendance  under  such  cir- 
cumstances as  these  at  less  than  10s.  If  the  Taxing  Master  had 
dealt  with  each  instance  separately  and  disallowed  the  10s.  for 
special  reasons,  that  would  have  been  a  matter  into  which  I 
could  not  have  gone.  If  he  has  a  discretion,  it  is  for  him  to 
exercise  it.  The  objection  before  me  comes  merely  to  this  (a  per- 
fectly legitimate  objection,  no  doubt,  to  bring  before  the  Court), 
that,  looking  at  the  General  Order  and  the  schedule,  the  Taxing 
Master  has  no  discretion  in  such  a  case  as  the  present.  In  my 
j  opinion  he  has.  He  has  a  discretion  to  say  whether  a  case  is 
i  an  ordinary  one  or  not.  And,  in  my  opinion,  the  Taxing  Master 
has  not  done  what  Sir  Horace  Bavey  suggests  that  he  has  done, 
viz.,  acted  upon  a  rule  that  6s.  is  the  proper  ordinary  allow- 
ance, and  reduced  all  these  charges  accordingly.  If  he  had 
done  that,  he  would,  in  my  opinion,  have  been  wrong.  In  my 
opinion  he  must  take  10s.  as  the  ordinary  charge  and  consider 
with  reference  to  each  particular  case  whether  it  is  a  case  for  the 
ordinary  charge  or  whether  it  ought  to  be  less  or  more ;  and  I 
think  that  is  what  the  Taxing  Master  has  really  done  in  the 
present  case. 

But  then  it  is  said  that  the  Taxing  Master  must  state  special 
reasons  for  what  he  does,  and  this  he  has  not  done.    I  do  not  see 
hat  he  is  bound  to  state  special  reasons.    He  must  act  upon 
pecial  reasons,  and  he  must  have  a  special  reason  in  each  case 
or  fixing  a  charge  other  than  the  ordinary  charge.    But  I  do 
lot  see  that  he  is  under  any  obligation  to  state  his  reason,  and 
n  the  present  case  I  do  not  see  how  he  could  do  so.    It  cannot 
urely  be  said  that,  whenever  he  reduces  the  fee  for  an  "  attend- 
nee,"  he  must  in  the  first  instance  give  a  reason  in  writing  for 
oing  so ;  and  in  the  present  case,  if  the  objection  had  been  to 
iiy  particular  item,  the  answer  to  it  would  have  been  given  as 
» that  item.    But  here  the  objection  taken  is,  that  the  principle 
t  the  reduction  is  the  treating  6s.  8c?.  as  the  ordinary  charge,  in 
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C.  A.      defiance  of  the  schedule  by  which  10s.  is  to  be  the  ordinary 
1893       charge.    In  my  opinion  that  'is  not  what  the  Taxing  Master  has 
In  re      done.    He  has  treated  10s.  as  the  ordinary  charge,  and  he  has 
Mahon.     disallowed  these  charges,  not  because  the  sum  which  he  has 
North^j.     allowed  is  the  proper  ordinary  charge,  but  because  he  thinks 
that,  in  the  particular  cases,  notwithstanding  the  provisions  in 
the  schedule  as  to  the  "  ordinary  "  charge,  6s.  8d.  was  sufficient. 
A  very  fair  instance  of  what  the  Taxing  Master  has  done  is  to  be 
found  on  page  29  of  the  bill.    On  the  9th  of  February,  1891, 
there  is  an  attendance  for  which  10s.  is  charged,  and  10s.  is 
allowed.    On  the  next  day  there  is  a  charge  of  10s.  for  an 
attendance  which  is  entirely  disallowed ;  and  on  the  following 
day,  again,  there  is  another  charge  of  10s.  for  an  attendance, 
which  the  Taxing  Master  has  reduced  to  6s.  8d.  Therefore, 
instead  of  adopting  a  general  rule  that  6s.  Sd.  is  the  proper 
ordinary  charge,  here  we  have  three  attendances,  side  by  side, 
of  which  he  has  left  one  at  the  10s.  charged,  he  has  reduced 
another  to  6s.  8d.,  and  the  third  he  has  struck  out  altogether.] 
On  the  first  point,  therefore,  which  goes  to  the  bulk  of  the  ite; 
objected  to,  the  objection  fails. 

Then  we  come  to  the  other  point.    There  are  two  instances 
which  a  charge  of  2s.  per  folio  is  made  for  drawing  a  case  lai 
before  counsel  for  his  opinion ;  and  in  each  the  Taxing  Mast 
has  reduced  the  charge  to  Is.  per  folio.    Has  the  Taxing  Mast 
a  discretion  to  make  such  a  reduction  ?    In  my  opinion  h 
clearly  has.    If  the  case  had  been  very  much  spun  out  he  wool' 
in  my  opinion,  have  a  right  to  say  that  the  ordinary  charj 
should  not  apply  to  it,  for  the  special  reason  that  it  had  m 
been  properly  prepared.    It  would  have  been  prepared  with 
view  to  increasing  the  solicitor's  fee  and  not  for  the  benefit  Cj 
the  client,  and,  therefore,  the  Taxing  Master  might  deal  wit| 
it,  either  by  allowing  less  than  2s.  a  folio,  or  by  adopting  anoth 
course  which  is  equally  open  to  him,  viz.,  saying,  if  the  cas 
were  fifty  folios  when  twenty  would  have  been  ample,  "  I  wi 
allow  2s.  a  folio  on  twenty  folios  only,  instead  of  on  the  who 
fifty."    The  Taxing  Master  has  in  the  present  case  reduced  it 
fee  to  Is.  per  folio.    The  question  is,  upon  what  ground  he  h 
done  this.   He  has  not  done  it  upon  such  a  ground  as  that  whic 
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I  have  suggested  as  one  which  would  justify  a  reduction.    He      C.  A. 
has  done  it  (as  I  understand  his  reason)  upon  this  ground,  that  1893 
the  schedule  provides  a  scale  for  "  drawing  and  perusing  deeds,      in  re 
wills,  and  other  documents,"  and  that  a  case  for  the  opinion  of 
counsel  is  not  an  "  other  document "  within  the  meaning  of  those  ^orth^j 
words.    He  says  it  has  been  held  that  an  abstract  of  title,  which 
unquestionably  is  a  document,  is  not  an  "  other  document "  within 
the  meaning  of  the  schedule.    But  the  reason  why  abstracts 
have  been  held  not  to  come  within  those  words  is,  that  imme- 
diately afterwards  there  is  a  special  provision  made  as  to 
abstracts.    I  do  not  see  how  I  can  say  that  "  drawing  and  perusing 
deeds,  wills,  and  other  documents  "  does  not  include  such  a  docu- 
ment as  a  case  for  the  opinion  of  counsel,  unless  "  other  docu- 
ments "  means  only  documents  ejusdem  generis  with  deeds  and 
wills,  which  a  case  for  counsel's  opinion  is  certainly  not.  Neither 
the  Taxing  Master  nor  any  of  the  counsel  has  suggested  that 
that  is  the  meaning  of  the  words,  and  I  do  not  think  it  is.  It 

I  follows  that  a  case  for  the  opinion  of  counsel  is  an  "  other  docu- 
ment," and  prima  facie  comes  within  the  rule,  and  I  do  not 
agree  with  the  Taxing  Master's  view  that  it  is  not  a  "  document " 

I  within  Sched.  II. 

!  Then  he  says  that  the  rule  is  invariable  in  the  Taxing  Master's 
offices  to  allow  only  Is.  per  folio  for  drawing  cases  for  the  opinion 
of  counsel.  I  do  not  see  on  what  ground  any  such  general  rule 
can  be  laid  down.  I  think  the  Taxing  Master  has  a  clear  juris- 
diction to  allow  less  or  more  than  the  2s.  per  folio  in  a  proper 
case,  if  for  special  reasons  he  thinks  fit  to  do  so.  But,  unless 
there  is  some  special  reason,  2s.  per  folio  is,  in  my  opinion,  what 
he  ought  to  allow  for  drawing  a  case  for  counsel's  opinion.  I  do 
not,  therefore,  agree  with  the  first  ground  on  which  the  Taxing 
Master  has  based  his  decision,  and,  indeed,  Mr.  Butcher  has  not 
attempted  to  support  it.  But  it  is  suggested  that  the  Taxing 
Master  has  given  a  second  reason,  viz.,  that  he  has  a  discretion 
which  he  has  exercised,  and  that  I  ought  not  to  overrule  his  dis- 
cretion. If  he  had  exercised  his  discretion  by  saying,  "  Although 
2s.  per  folio  is  the  proper  ordinary  allowance  for  drawing  a  case 
for  the  opinion  of  counsel,  yet  the  circumstances  of  this  par- 
ticular case  are  such  that  there  is  a  special  reason  for  saying  that 
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O.A.      2s.  is  too  much,  and  I,  therefore,  allow  only  Is.,"  I  should  have 
1893       thought  that  it  was  not  open  to  me  to  review  the  exercise  of  his 
In  re      discretion  in  the  particular  case.  But  I  do  not  so  read  his  obser- 
Mahon.     vations.  I  understand  him  to  mean  this,  "  One  shilling  per  folio 
North^.        i]^Q  charge  universally  allowed  in  the  Taxing  Master's  offices, 
and,  looking  at  these  two  cases,  I  think  that  a  shilling  a  folio  is 
quite  enough."    In  that  view  I  do  not  agree.    If  he  had  said, 
"  On  looking  at  these  two  particular  cases  I  think  that  they 
only  deserve  half  the  ordinary  normal  charge  for  drawing  a  case, 
and,  therefore,  I  allow  only  Is.  per  folio'  instead  of  2s.,"  I  should 
have  felt  that  I  was  bound  by  his  discretion.    But  I  do  not 
think  that  is  what  he  has  said,  and,  therefore,  in  my  opinion,  2s. 
a  folio  is  the  proper  sum  to  allow  for  drawing  these  cases. 

Then  the  question  remains,  whether  the  matter  shall  be  re- 
mitted to  the  Taxing  Master,  that  he  may  say  whether  he  had 
any  special  reasons  for  reducing  the  allowance.  I  do  not  think 
he  had.  He  has  given  his  reasons,  and  I  have  seen  what  they 
are ;  and,  in  order  to  save  the  parties  the  costs  of  referring  the 
matter  back,  I  have  looked  at  the  two  cases  myself,  and  I  can 
see  no  reason  for  saying  that  they  are  not  cases  of  an  average 
normal  character.  One  of  them  extends  over  two  pages,  and  the 
question  put  to  counsel  is,  "  Counsel  is  requested  to  advise  on 
the  six  several  points  raised  above."  If  there  are  six  several 
points  for  the  opinion  of  counsel  raised  in  the  course  of  two 
pages,  it  does  not  seem  to  me  that  the  case  is  of  an  extravagant 
length.  Therefore,  I  do  not  intend  to  refer  the  matter  back  to 
the  Taxing  Master,  but  I  propose  to  allow  the  summons  so  far  as 
it  relates  to  the  two  cases  for  the  opinion  of  counsel,  and  to  refuse 
it  as  to  the  "  attendances." 

W.  L.  C. 

C.A.         The  solicitors  appealed  from  the  disallowance  of  the  first 
objection.    The  appeal  was  heard  on  the  1st  of  February,  1893. 

Sir  H.  Davey,  Q.C.,  and  B.  F.  Norton,  for  the  appeal : — 

We  object  to  the  Taxing  Master  having  reduced  a  number  of 
fees  for  attendances  from  10s.  to  6s.  ^d.,  without  any  special 
reasons.    He,  no  doubt,  in  any  "  extraordinary  cases,"  that  is 
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cases  extraordinarily  simple  or  extraordinarily  difficult,  can  vary      0.  A. 
:  the  amount ;  but  he  must  have  special  reasons,  and  those  reasons  1893 
!  he  ought  to  state  at  the  time.    The  Taxing  Master  here  has,  ^iTre 
in  reality,  gone  upon  the  ground  that  6s.  Sd.  is  the  ordinary  ^^hon, 
!  attendance  fee,  which  may  be  increased  in  difficult  cases  to  10s., 
I  for  he  refers  to  the  Chancery  scale.  The  case  must  be  "  extraordi- 
nary," that  is  something  different  from  the  normal  average  case, 
to  give  him  jurisdiction  to  vary  the  amount ;  but  when  he  has  the 
jurisdiction  he  can  only  exercise  it  "  for  special  reasons,"  and 
these  reasons  he  must  give.  The  rules  cannot  have  intended  that 
he  should  act  on  special  reasons  which  he  does  not  disclose. 

Butcher,  for  the  client,  was  not  called  upon. 

j  LiNDLEY,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  North,  uphold- 
ing the  Master  in  the  taxation  of  a  bill  of  costs  to  which  objec- 
tions had  been  taken  in  the  ordinary  course.  The  appeal  raises, 
or  is  intended  to  raise,  a  question  of  some  little  importance *upon 
that  part  of  Sched.  II.  of  the  General  Order  of  1882,  relating  to 
the  remuneration  of  solicitors,  which  runs  thus,  under  the  head  of 
attendances  :  "  In  ordinary  cases  10s. ;  in  extraordinary  cases,  the 
Taxing  Master  may  increase  or  diminish  the  above  charge,  if  for 
any  special  reasons  he  shall  think  fit."  In  this  case,  a  firm  of 
solicitors  have  carried  in  bills,  and  the  Taxing  Master  has  reduced 
forty-three  charges  of  10s.  for  attendances,  and  disallowed  some 
others  altogether.  The. solicitors  have  carried  in  objections,  and 
their  first  objection  runs  thus :  "  The  attendances  represented  by 
the  items  the  subject  of  this  objection,  were  ordinary  attendances 
in  an  ordinary  case,  for  each  of  which  attendances  the  solicitors 
^re  entitled  to  charge  10s.  under  Sched.  II. ;  and  it  is  submitted 
Ithat  this  not  being  an  extraordinary  case  within  the  meaning  of 
pe  same  schedule,  a  Taxing  Master  has  no  discretionary  power 
to  increase  or  diminish  the  authorized  charge.  It  is  further  sub- 
mitted that,  in  no  case  can  a  Taxing  Master  diminish  the  autho- 
:ized  charge  for  an  attendance  without  special  reasons.  It  is 
ilso  submitted  that,  as  solicitors  were  formerly  entitled  to  6s.  Sd, 
m  hour,  they  are  now  entitled  to  10s.  an  hour." 
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O.A.         The  Taxing  Master  has  put  in  an  answer  to  those  objec- 
1893       tions.    He  says  :  "  This  objection  "  (that  is  the  one  I  have 
^j^Q      referred  to),  "  comprises  a  large  number  of  items  of  the  same 
Mahon.     class,  i.e.f  *  attendances,'  for  each  of  which  the  solicitor  has  made 
Lindiey,  L.J.      charge  of  lOs.  at  least.    Many  of  these  items  I  have,  in  my 
discretion,  diminished.    It  is  contended  by  the  objectors  that  I 
have  no  discretionary  power  either  to  increase  or  diminish  the  \ 
10s.  items  in  question,  on  the  ground  that  they  are  not  of  an  ; 
extraordinary  nature  within  the  meaning  of  the  General  Order.  ; 
I  am  not  sure  that  I  precisely  understand  what  is  here  meant  by  ' 
*  extraordinary.'    In  the  present  case  many  of  the  attendances  i 
were  of  an  extraordinarily  simple  character,  as  will  be  found  on  , 
reference  to  the  items  themselves."  I 
Then  there  are  some  further  observations,  which  I  will  not 
read.    Sir  Horace  JDavey  read  them,  and  they  are  fresh  in  our 
recollection. 

Now  the  important  points  are  these :  First  of  all,  what  is 
meant  by  an  extraordinary  attendance,  and  who  is  to  decide 
whether  an  attendance  is  ordinary  or  extraordinary  ?  I  take  it 
that  an  "  extraordinary  "  attendance  in  the  schedule  means  an 
attendance  which  is  not  ordinary.  An  attendance  may  be  such  | 
as  to  deserve  a  payment  of  more  than  10s.,  and  if  the  Taxing 
Master  thinks  so,  he  can  allow  more  than  10s.  An  attendance 
may  be  such  that  it  may  not  deserve  10s.  In  that  case  the  Tax- 
ing Master  need  not  allow  10s. ;  but  he  is  to  allow  10s.  for  an ! 
ordinary  attendance,  if,  in  his  judgment,  such  attendance  was 
necessary.  I  do  not  know  how  to  define  "  ordinary  attendance  " 
better  than  by  adopting  the  expression  of  Mr.  J ustice  Norths  a 
"  normal  fair  average  "  attendance. 

It  has  been  contended  by  Sir  Horace  Bavey,  that  the  Taxing 
Master  has  taken  the  wrong  standard,  and  has  applied  the  rule 
that  6s.  8c?.  and  not  10s.  ought  to  be  allowed  for  ordinary  atten-  ■ 
dances.  If  that  had  been  made  out  I  think  the  Taxing  Master  j 
would  have  misconstrued  the  rule  and  would  have  been  wrong  ; 
but  I  do  not  think  that  it  is  made  out.  It  appears  to  me,  that 
he  has  looked  at  each  item  and  considered  first  of  all  whether  it 
was  a  case  in  which  an  attendance  ought  to  be  charged  for  at  all, 
and,  if  so,  whether  as  much  as  10s.  ought  to  be  charged.    It  doesi 
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not  follow  that,  because  there  has  been  an  attendance,  10s.  is  to      ^'  ^• 

be  paid  for  it.    A  great  deal  of  business  may  be  done  by  attend- 

ances  for  the  purpose  of  getting  10s.,  which  ought  to  be  done  in  re 

some  other  way,  so  as  to  avoid  so  large  a  charge.    The  Taxing   

Master  is  bound  to  protect  people  against  unnecessary  attendances,  Lindiey^L 
and  that  is  no  easy  matter.  Here,  in  some  cases,  he  has  struck  out 
an  attendance  altogether  as  unnecessary ;  and,  it  is  to  be  observed 
that,  in  several  of  these  cases,  his  decision  was  not  objected  to. 
In  other  cases  he  considered  the  nature  of  the  thing,  and,  having 
come  to  the  conclusion  that  the  work  done  at  the  attendance 
was  very  trifling,  he  reduced  the  charge.  This  was  right  in 
principle,  and  so  far  he  has  not  gone  wrong. 

Then  it  was  said  there  must  be  special  reasons,  and  that  he 
must  state  them.  Special  reasons,  of  course,  he  must  have  for 
departing  from  the  rule ;  but  he  is  not  bound  to  state  special 
reasons  every  time  he  marks  off  3s.  M.  or  6s.  8d,  The  time  for 
stating  them  is  when  he  formally  answers  the  objections  which 
are  made  to  the  taxation.  He  must  have  them  at  the  time  of  the 
taxation,  and  he  must  state  them  when  he  answers  the  objection  ; 
that  he  has  done. 

It  appears  to  me,  then,  that  the  Taxing  Master  has  gone  upon 
j  a  correct  principle,  and,  that  being  so,  we  cannot  enter  into 
i  questions  about  particular  items.  Whether  an  attendance  related 
to  so  simple  a  matter  that  less  than  10s.  ought  to  be  allowed,  is  a 
matter  for  the  Taxing  Master's  discretion. 

I  think,  therefore,  the  appeal  must  be  dismissed,  with  costs. 

j  Lopes,  L.J. : — 

Whether  an  attendance  is  to  be  placed  on  the  one  side  or  on 
the  other  side  of  an  ordinary  case,  that  is,  by  being  more  simple 
or  more  difficult  than  an  ordinary  case,  is  a  question  for  the  dis- 
cretion of  the  Master ;  and  I  am  of  opinion  that,  if  he  exercises 
that  discretion  properly  without  violating  any  principle,  his 
decision  is  final,  and  cannot  be  reviewed  by  this  Court.  He  has 
to  consider  the  particular  circumstances  of  each  case  and  to  exer- 
cise his  judgment  thereon.  Now,  it  is  said  by  Sir  Horace  Bavey 
— and  if  he  could  have  made  it  out,  no  doubt  he  would  have  been 
entitled  to  succeed  upon  this  application — that  the  Master^ has 
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C.  A.  acted  on  a  wrong  principle,  viz.,  that  in  defiance  of  part  of  the 
1893  schedule  which  relates  to  attendances,  and  which  says  that  in 
ordinary  cases  10s.  is  to  be  charged,  he  has  taken  6s.  8d.  as  the 
Mahon.  proper  charge  for  an  ordinary  case.  In  my  opinion  he  has  not 
Lopee,  L.J,  actcd  upon  that  principle.  The  learned  Judge  in  the  Court  below 
so  thought,  and  in  this  we  agree  with  him. 

Then  it  is  provided  that  the  Taxing  Master  may  increase  or 
diminish  the  above  charge,  if  for  any  special  reasons  he  shall 
think  fit.  Now,  it  is  said,  that  he  ought  to  have  stated  his 
special  reasons  for  either  increasing  or  diminishing  the  charge 
and,  as  I  understand  it,  that  he  ought  to  have  stated  them  at 
the  time.  But  I  cannot  read  that  in  the  rule,  nor  do  I  think  it 
can  be  so.  It  is  quite  enough  in  my  opinion  if,  when  the  objec- 
tion is  taken,  he  states  his  special  reasons  in  his  answer. 

With  regard  to  the  disallowance  of  attendances,  we  can  quite 
imagine  that  attendances  are  sometimes  charged  where  no  at- 
tendance was  necessary,  where,  for  instance,  a  letter  or  a  message 
would  have  answered  the  purpose  equally  well.  In  such  a  case, 
the  Master  would  be  quite  right  in  altogether  striking  out  the 
charge  for  that  attendance. 

I  think  that  this  appeal  should  be  dismissed. 

Kay,  L.J.  :— 
I  agree. 

Solicitors :  Hydey  Tandy,  Mahon,  &  Sayer ;  Hicks,  Arnold,  & 
Mozley, 

H.  C.  J. 
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DAVID  V,  SABIN.  c.A. 

[1891    D.  346.] 


0.  A. 


1892 
EOMEE,  J. 

Vendor  and  Purchaser — Conveyance  as  "  Beneficial  Owner  " — Imjplied  Covenants    j-^^g  ^  29. 
for  Title — Secret  Incumbrances  created  hy  Person  from  whom  Vendor 
purchased — Effect  of    Ve7idor's  previous  Ownership — Conveyancing  and 
Law  of  Property  ^c^,  1881  (44  &  45  Vict.  c.  41),  s.  7,  suh-s.  1  (A).  '^^^*  ^'  ^' 

1893 

The  Defendant  granted  a  lease  of  land  to  B.  for  ninety-nine  years,  and  -peh.  3. 
afterwards  B.  granted  certain  sub-leases  by  way  of  mortgage.  He  then,  — — 
for  value,  surrendered  the  term  to  the  Defendant,  without  disclosing  the 
existence  of  the  sub-leases.  By  a  subsequent  deed  the  Defendant,  for 
value,  conveyed  the  fee  simple,  "  as  beneficial  owner,"  to  5.,  under  whom 
the  Plaintiff  claimed.  Some  time  afterwards  the  Plaintiff  and  Defendant 
discovered  the  existence  of  the  mortgage  sub-leases ;  and  the  Plaintiff  then 
brought  an  action  against  the  Defendant  for  damages  for  the  breach  of  the 
implied  covenant  contained  in  his  conveyance,  as  "beneficial  owner," 
to  B.  :— 

Seld  (reversing  the  decision  of  Romer,  J.),  that  the  grant  of  the  lease 
for  ninety-nine  years  to  i?.,  which  was  still  outstanding  for  the  benefit 
of  the  mortgage  sub-lessees,  was  an  act  "done  by  the  Defendant"  within 
the  meaning  of  the  implied  covenant  for  right  to  convey ;  that  the  creation 
of  the  mortgage  sub-leases  by  B.  was  an  incumbrance  "  made  by  a  person 
rightfully  claiming  through  the  Defendant,"  within  the  meaning  of  the 
implied  covenants  for  quiet  enjoyment  and  freedom  from  incumbrances ; 
and  that  the  Plaintiff  was  entitled  to  claim  damages  against  the  Defendant 
for  breach  of  those  covenants. 
I  Held,  also,  that  although  the  Defendant  would  have  had  a  good  defence 
against  B.  if  he  had  brought  an  action  for  breach  of  the  covenant,  on  the 
ground  of  B.h  fraud,  he  had  no  such  defence  against  the  Plaintiff,  who 
had  purchased  without  notice  of  the  fraud,  and  was  not  affected  by  -S.'s 
disability. 

Per  Lindley,  L.J. :  Semlle,  that  inasmuch  as  the  Defendant  was  ignorant 
of  the  existence  of  the  sub-leases,  his  omission  to  get  them  in  was  not 
in  itself  an  act  "  omitted  "  by  him  within  the  meaning  of  the  implied 
j     covenant  for  right  to  convey. 

By  a  lease,  dated  the  24th  of  June,  1885,  G.  Sahin,  who  was 
j-enant  for  life  of  the  property,  demised  several  pieces  of  land  at 
^^orest  Hill,  Lewisham,  to  B.  Baylis  for  ninety-nine  years,  at  a 
early  rent  of  10s. 

By  three  mortgages,  dated  respectively  the  31st  of  July,  1885, 
|tie  24th  of  November,  1885,  and  the  24th  of  November,  1885, 
i?.  Baylis  demised  the  pieces  of  land  to  various  mortgagees  for 
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C.  A.      the  residue  of  the  term  of  ninety-nine  years  granted  by  the  lease, 
1893       except  the  last  day  thereof,  to  secure  various  sums  of  mon^y  and 
interest. 

Sabin  an  indenture,  dated  the  5th  of  January,  1887,  and  indorsed 

  on  the  lease,  B.  Baylis,  for  valuable  consideration,  "  as  beneficial 

owner,"  surrendered  and  conveyed  the  whole  of  the  demised 
premises  to  6r.  Sabin  to  the  intent  that  the  residue  of  the  term 
of  ninety-nine  years  and  all  other  the  estate  and  interest  of 
B.  Bmjlis  in  the  premises  by  virtue  of  the  lease  might  be  merged 
and  extinguished  in  the  reversion  and  inheritance  of  the  same 
premises. 

By  an  indenture,  dated  the  16th  of  June,  1887,  G.  ^S^aHn,  under 
the  powers  of  the  Settled  Land  Act,  in  consideration  of  £17  10s.,  i 
"  as  beneficial  owner,"  conveyed  part  of  the  land  to  B.  Baylis  in 
fee.  G.  Sabin  was,  at  the  respective  dates  of  the  surrender  to 
himself  and  the  conveyance  of  the  16th  of  June,  1887,  ignorant 
of  the  execution  of  the  mortgages  by  sub-demise  granted  by 
B,  Baylis. 

By  indenture,  dated  the  17th  of  June,  1887,  B.  Baylis,  in  con- 
sideration of  £1000,  conveyed  the  pieces  of  land  comprised  in  the 
last-mentioned  deed  to  0.  Bryant,  B.  Baylis  entering  into  express 
covenants  with  the  latter  that  he,  B.  Baylis,  had  good  right  to 
convey,  for  quiet  enjoyment,  free  from  incumbrances,  and  for 
further  assurance. 

By  an  indenture,  dated  the  20th  of  July,  1887,  0,  Bryant,  as 
beneficial  owner,  granted  to  the  Plaintiff  ilfarcar  David,  by  way  of 
mortgage,  the  premises  comprised  in  the  last-mentioned  deed; 
and  by  an  indenture,  dated  the  5th  of  July,  1888,  the  equity  of 
redemption  in  the  same  premises  was  released  to  David. 

In  an  action  of  David  v.  Brushfield  (1889  D.  1346),  the  mort- 
gagees under  the  mortgages  by  sub-demise  granted  by  B.  Baylis 
were  held  to  be  entitled  to  a  charge  in  priority  to  M.  David. 

M.  David  commenced  an  action  against  G.  Sabin  for  damag 
occasioned  by  the  alleged  breach  by  the  latter  of  his  covenan* 
for  title  implied,  under  sect.  7,  sub-sect.  1,  of  the  Convey  and 
and  Laiv  of  Property  Act,  1881  (1),  by  the  fact  of  G.  Sabi 

(1)  44  &  45  Yict.  c.  41,  s.  7,  sub-s.  1 :  several  cases  in  this  section  mentioned 
"  In  a  conveyance  there  shall,  in  the     be  deemed  to  be  included,  and  the 
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having,  "  as  beneficial  owner,"  conveyed  the  lands  to  B.  Bayl 
on  the  1 6th  of  June,  1887. 


0.  A. 

1893 


shall  in  those  several  cases,  by  virtue 
of  this  Act,  be  implied,  a  covenant  to 
the  effect  in  this  section  stated,  by 
the  person  or  by  each  person  who 
conveys,  as  far  as  regards  the  subject- 

j  matter,  or  share  of  subject-matter, 
expressed  to  be  conveyed  by  him, 

I  with  the  person,  if  one,  to  whom 

I  the  conveyance  is  made  ....  that 

i  is  to  say  : 

i      "  (A)  In  a  conveyance  for  valuable 
I  consideration,  other  than  a  mortgage, 
the  following   covenant  by  a  per- 
son who  conveys  and  is  expressed  to 
convey  as  beneficial  owner  (namely)  : 
That,  notwithstanding  anything  by 
]   the  person  who  so  conveys,  or  any  one 
'   through  whom  he  derives  title,  other- 
wise than  by  purchase  for  value,  made, 
done,  executed,  or  omitted,  or  know- 
ingly suffered,  the  person  who  so 
conveys,  has,  with  the  concurrence  of 
every  other  person,  if  any,  conveying 
by  his  direction,  full  power  to  convey 
the  subject-matter  expressed  to  be 
conveyed,  subject  as,  if  so  expressed, 
and  in  the  manner  in  which,  it  is  ex- 
pressed to  be  conveyed,  and  that,  not- 
withstanding anything  as  aforesaid, 
that  subject-matter  shall  remain  to 
and  be  quietly  entered  upon,  received, 
and  held,  occupied,  enjoyed,  and  taken, 
by  the  person  to  whom  the  conveyance 
is  expressed  to  be  made,  and  any  per- 
son deriving  title  under  him,  and  the 
benefit  thereof  shall  be  received  and 
taken  accordingly,  without  any  law- 
ful interruption  or  disturbance  by  the 
person  who  so  conveys  or  any  person 
conveying  by  his  direction,  or  right- 
fully claiming  or  to  claim  by,  through, 
under,  or  in  trust  for  the  person  who 
so  conveys,  or  any  person  conveying 
by  his  direction,  or  by,  through,  or 
under  any  one  not  being  a  person 


David 

claiming  in  respect  of  an  estate  or  v. 
interest  subject  whereto  the  convey-  Sabin. 
ance  is  expressly  made,  through  whom 
the  person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value ; 
and  that,  freed  and  discharged  from, 
or  otherwise  by  the  person  who  so  con- 
veys sufficiently  indemnified  against, 
all  such  estates,  incumbrances,  claims, 
and  demands  other  than  those  subject 
to  which  the  conveyance  is  expressly 
made,  as  either  before  or  after  the  date 
of  the  conveyance  have  been  or  shall 
be  made,  occasioned  or  suffered  by 
that  person  or  by  any  person  convey- 
ing by  his  direction,  or  by  any  person 
rightfully  claiming  by,  through,  under, 
or  in  trust  for  the  person  who  so  con- 
veys, or  by,  through,  or  under  any 
person  conveying  by  his  direction,  or 
by,  through,  or  under  any  one  through 
whom  the  person  who  so  conveys  de- 
rives title,  otherwise  than  by  purchase 
for  value  ;  and  further,  that  the  person 
who  so  conveys,  and  any  person  con- 
veying by  his  direction,  and  every 
other  person  having  or  rightfully 
claiming  any  estate  or  interest  in  the 
subject-matter  of  conveyance,  other 
than  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly 
made,  by,  through,  under,  or  in  trust 
for  the  person  who  so  conveys,  or  by, 
.  through,  or  under  any  person  convey- 
ing by  his  direction,  or  by,  through, 
or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value, 
will,  from  time  to  time  and  at  all 
times  after  the  date  of  the  conveyance, 
on  the  request  and  at  the  cost  of  any 
person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person 
deriving  title  under  him,  execute  and 
do  all  such  lawful  assurances  and 
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0.  A.  The  action  was  tried  before  Mr.  Justice  Romer  on  the  2rid  of 
1893      June,  1892. 

Haldane,  Q.C.,  and  Alexander  Yowng,  for  the  Plaintiff : — 
Sabin.  rjij^^  Defendant  by  his  conveyance,  as  beneficial  owner,  for 
valuable  consideration,  of  the  16th  of  June,  1887,  entered  into 
the  covenants  implied  by  sect.  7,  sub-sect.  1,  of  the  Convey aneing 
Act,  1881.  At  the  date  of  that  conveyance  there  were  existing 
sub-leases,  which  were  not  put  an  end  to  by  the  previous  sur- 
render by  Baylis  to  the  Defendant  of  the  lease  of  the  24th  of 
June,  1885,  and  these  sub-leases  had  been  created  by  a  person 
rightfully  claiming  through  or  under  "  the  person  conveying, 
within  the  meaning  of  the  section.  Estoppel  is  one  of  the 
defences  set  up ;  but  only  an  absolute  recital  of  title  would 
suffice  to  support  such  a  defence :  General  Finance,  Mortgage, 
and  Discount  Comjpany  v.  Liberator  Permanent  Benefit  Building 
Society  (1). 

[KoMEE,  J. : — Suppose  Baylis  had  sued  the  Defendant  on  the 
implied  covenants  in  the  deed  of  the  16th  of  June,  1887,  would 
it  not  have  been  an  answer  to  say  that  Baylis  had  obtained  the 
conveyance  in  its  absolute  form  by  his  own  fraud?] 

That  may  be  so ;  but  it  is  an  objection  which  is  personal  to 
Baylis,  and  cannot  be  raised  as  against  the  Plaintiff.  The  legal 
right  to  sue  is  in  the  Plaintiff,  and  there  is  no  equity  against 
him.  Even  under  the  old  law  the  Defendant  would  have  been 
liable. 

The  breach,  though  committed  at  the  time  when  the  deed 
was  executed,  is  a  continuing  breach :  Kingdon  v.  Nottle  (2) ; 
and  it  is  no  answer  to  an  action  on  it  that  the  Plaintiff  has  a 
right  of  action  against  Bryant,  from  whom  he  immediately 
claimed  title ;  because  the  Defendant's  covenants  for  title  run 
with  the  land:  Sjpencer's  Case  (3).    The  Plaintiff  is  entitled 

things  for  furtlier  or  more  effectually  to  be  made,  as  by  bim  or  them  or 
assuring  the   subject-matter  of  the  any  of  tbem  sball  be  reasonably  re- 
conveyance to  the  person  to  whom  quired  .  .  .  ." 
tbe  conveyance  is  made,  and  to  those        (1)  10  Ch.  D.  15. 
deriving  title  under  him,  subject  as,        (2)  4  M.  &  S.  53. 
if  so  expressed,  and  in  the  manner  in        (3)  5  Eep.  16  a. 
which  the  conveyance  is  expressed 
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under  the  statute  to  damages  or  an  indemnity.    If  the  land  0.  A. 

were  of  greater  value  than  the  mortgages  on  it,  the  Plaintiff  1893 

would  have  to  pay  off  the  mortgages,  and  in  that  case  the  David 

I  amount  paid  would  be  the  measure  of  damages.    If  the  mort-  ^^i^ 

j  gages  are  left  undisturbed,  the  Plaintiff  is  entitled  to  the  value   

:  of  the  property. 

Neville,  Q.C.,  and  MacnagMen,  for  the  Defendant : — 

The  question  to  be  decided  is,  Who  are  the  persons  against 
whose  acts  the  Defendant  has  covenanted  to  protect  the  person 
I  purchasing  from  him,  and  those  claiming  under  him  ?    Sect.  7, 
1  sub-sect.  1  (A),  is  governed  by  the  preliminary  words,  "notwith- 
!  standing  anything  by  the  person  who  so  conveys,  or  any  one 
through  whom  he;  derives  title,  otherwise  than  by  purchase  for 
i  value."    Baylis  was  the  person  through  whom  the  Defendant 
!  derived  title  ;  but  the  surrender  he  took  from  Baylis  of  the  only 
'  interest  on  which  there  are  incumbrances  was  a  purchase  for 
valuable  consideration ;  and  the  Defendant,  therefore,  did  not 
j  covenant  that  he  had  a  title  notwithstanding  anything  done  by 
Baylis,  who  was  the  person  who  created  the  incumbrances. 
Before  the  passing  of  the  Act  vendors,  if  they  themselves  had 
j  acquired  the  property  by  purchase  (otherwise  than  by  will) 
I  covenanted  against  acts  of  themselves  or  those  claiming  under 
[them.    If  they  had  acquired  the  property  otherwise  than  by 
!  conveyance  for  value,  they  covenanted  also  against  anything 
j  done  by  their  ancestors  or  testators  ;  but  the  vendor  has  never, 
1  either  under  the  old  practice  or  the  Act,  covenanted  against 
I  acts  committed  by  a  person  from  whom  he  has  purchased  for 
value.    The  Defendant  has  really  two  titles.    One  is  to  the 
freehold,  which  is  not  incumbered;  the  other  is  to  the  term 
created  by  the  lease  of  the  24th  of  June,  1885.    The  latter  was 
incumbered  by  the  creation  of  the  sub-terms  by  Baylis,  and  on 
his  surrendering  the  original  lease  to  the  Defendant  the  sub- 
terms  were  preserved  by  8  &  9  Yict.  c.  106,  s.  9.    As  to  the 
jterm  surrendered,  or  such  portion  of  it  as  is  included  in  the 
'sub-leases,  the  Defendant  was  a  purchaser  for  value  from  Baylis, 
and  this  brings  the  case  within  the  exception  in  the  Convey- 
ancing Act.    This  is  not  a  case  of  a  mortgagee  giving  absolute 
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C.A.  covenants  for  title.  The  Plaintiff  wishes  to  extend  the  implied 
1893  covenants  to  something  done  hj  a  person  claiming  under  the 
David  grantor,  under  a  conveyance  by  the  latter  previously  to  the  time 
8ABIN      when  he  acquired  the  title  under  which  he  conveyed  to  the 

  Plaintiff's  predecessor  in  title.    But  such  a  case  is  not  within 

the  Act.  The  covenants  only  extend  to  acts  done  after  the 
time  when  the  vendor  last  acquired  title  by  a  conveyance  for 
value.  If  the  Plaintiff  is  right  in  his  contention,  a  vendor 
conveying  in  good  faith  as  beneficial  owner  would  be  liable  if 
his  grandfather,  one  hundred  years  ago,  had  sold  the  property  to 
a  man  whose  successors  in  title  had  created  incumbrances  and 
then  conveyed  the  property,  concealing  the  fact  of  the  incum- 
brances, to  the  vendor. 

Haldaney  in  reply. 


1892.  June  29.    Eomek,  J.  :— 

The  facts  of  this  case  are  agreed,  and,  so  far  as  material  for  the 
decision  of  the  point  of  law  which  arises,  may  be  stated  as 
follows:  The  Defendant,  "as  beneficial  owner,"  conveys  lands 
for  valuable  consideration  to  the  Plaintiff's  predecessor  in  title  in 
fee  simple,  and  the  Plaintiff  is  entitled  as  against  the  Defendant 
to  the  benefit  of  implied  covenants  for  title  according  to  the 
Conveyancing  and  Law  of  Property  Act,  1881,  s.  7,  sub-s.  1  (A). 

It  appears  that,  before  this  conveyance,  the  Defendant  had  for 
value  granted  a  lease  of  the  lands  for  a  long  term,  but  had  sub- 
sequently for  value  purchased  this  lease  from  the  lessee  and 
obtained  from  him  a  surrender  of  it.  Some  time  after  the  con- 
veyance by  the  Defendant  it  was  discovered  by  the  Plaintiff  and 
Defendant  that  the  lessee  had,  between  the  dates  of  the  lease  and 
surrender,  granted  sub-leases  of  the  lands,  which  remained  valid 
notwithstanding  the  surrender,  and  seriously  affected  the  value 
of  the  fee  bought  by  the  Plaintiff.  The  Defendant  was  ignorant 
of  the  existence  of  these  sub-leases,  both  at  the  date  of  the  sur- 
render and  when  he  conveyed  the  fee.  The  Plaintiff  says  that 
the  Defendant  is  nevertheless  liable  to  him  in  damages  for  breach 
of  the  implied  covenants  for  title,  and  the  question  I  have  to 
decide  is  whether  on  the  facts  stated  the  Defendant  is  so  liable. 


CHANOEBY  DIVISION. 


I  Iq  my  judgment,  the  Defendant  is  not  liable.     The  implied  G.  A. 

i  covenants  for  right  to  convey  and  quiet  enjoyment,  freed  from  1893 

incumbrances,  are  all  prefaced  and  limited  by  these  words,  "  not-  DAvm 

withstanding  anything  by  the  person  who  so  conveys" — as  s^bin 

beneficial  owner — or  any  one  through  whom  he  derives  title   

*'  ^  Romer,  J. 

I  otherwise  than  by  purchase  for  value,  made,  done,  executed,  or   

emitted,  or  knowingly  suffered."    The  sub-leases  were  the  acts, 
fiot  of  the  Defendant,  but  of  his  lessee,  and  the  Defendant,  being 
a  purchaser  for>alue  of  the  lease,  is  not  liable  for  the  acts  or 
omissions  of  those  through  whom  he  claims  the  lease  purchased. 
And  it  is  clear  that  the  word  "  omitted  "  in  the  covenant  does  not 
extend  to  a  case  where  the  covenantor,  when  he  purchases  and 
resells  a  property,  does  not  perfect  his  title  by  getting  in  an 
incumbrance  of  which  he  is  unaware.    I  ought,  perhaps,  to  say 
a  few  words  about  the  implied  covenant  for  further  assurance, 
although  it  is  not  expressly  sued  on  in  this  action.    This  cove- 
nant is  not  expressly  limited  by  the  words  I  have  above  referred 
to  as  limiting  the  prior  covenants  for  right  to  convey  and  quiet 
enjoyment ;  but  I  think  that  in  construing  it  regard  should  be 
had  to  the  limitation  of  those  prior  covenants.    It  is  laid  down 
in  Gomyns  Digest  (Covenants,  D.  1),  that  a  covenant  "  shall  be  ex- 
pounded with  regard  to  the  context  and  intent  of  the  deed,"  and 
Covenants,  D.  2),  that "  covenants  shall  be  expounded  with  regard 
to  covenants  synonymous,  or  of  the  same  nature,  in  the  same  deed;" 
and  these  rules  of  construction  have  been  followed  in  several 
cases :  see  {inter  alia)  Nind  v.  Marshall  (1),  where  the  words  of  a 
'.'ovenant  in  form  unlimited  were  held  confined  to  the  acts  of  the 
covenantor  and  those  claiming  under  him.   Bearing  this  in  mind, 
[  think  that,  as  to  this  covenant  also,  the  Defendant  is  not  bound 
'.0  procure  the  assurance  of  the  sub-lessees.    No  doubt,  the  sub- 
essees  claim  under  the  Defendant  because  he  granted  the  lease ; 
but  tjiey  claim,  not  directly  from,  or  by  an  act  of,  the  Defendant, 
md  only  in  a  secondary  sense  from  him.    The  sub-lessees  claim 
primarily  and  directly  under  the  lessee  who  sold  his  lease  to  the 
Defendant  for  value  ;  and  to  make  the  covenant  of  the  Defendant 
or  further  assurance  include  further  assurance  by  the  sub-lessees 
vould,  in  my  opinion,  be  giving  an  extended  meaning  to  it  for 

(1)  1  Brod.  &  B.  319. 
Vol.  I.  1893.  2  P  1 
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O.A. 

189:^> 


David 

V. 

Sabin. 
Eomer,  J. 


which  there  is  no  sufficient  ground.  For  these  reasons,  I  think 
the  Plaintiff  fails  ;  and  I  may  add  that,  to  hold  otherwise  would 
have  very  far-reaching  consequences,  and  make  a  vendor  liable 
in  cases  which  cannot  be  legally  distinguished  from  the  present, 
and  where  I  think  he  is  not  intended  and  ought  not  to  be  made 
liable  by  the  ordinary  covenants  for  title  and  further  assurance. 
For  instance,  take  the  case  of  a  young  man  selling  his  estate  in 
fee  and  then  buying  it  back,  say,  fifty  years  later,  after  many 
dealings  with  it  in  the  intervals  by  the  owners  for  the  time  being. 
If  he  or  his  heir  then  sold  the  estate,  giving  the  usual  covenants, 
ought  he  or  the  heir  to  be  held  liable,  on  those  covenants,  for  all 
the  acts  of  the  owners  of  the  estate  during  the  fifty  years  ?  I 
think  not.    I  must  dismiss  the  action  with  costs. 

F.  E. 


€.  A.         From  this  judgment  the  plaintiff  appealed.    The  appeal  came 
on  for  hearing  on  the  7th  of  November,  1892. 

Ealdane,  Q.C.,  and  Sheldon,  for  the  Plaintiff. 

Neville,  Q.C.,  and  Macnaghten,  for  the  Defendant,  referred  to 
Browning  v.  Wright  (1) ;  Taylor  v.  Needham  (2)  ;  Sugdens  Yen- 
dors  and  Purchasers  (3). 

Ealdane,  in  reply. 

1893.  Feb.  3.    Lindley,  L  J.  :— 

By  a  deed  dated  the  16th  of  June,  1887,  the  Defendant  Sahin 
conveyed  some  land  to  a  ^Mr.  Baylis  in  fee  for  valuable  consi- 
deration. Sahin,  who  was  the  vendor,  was  tenant  for  life  under  his 
lather's  will,  and  conveyed  under  the  powers  conferred  on  tenants 
for  life  by  the  Settled  Land  Act.  He  conveyed  as  beneficial 
owner ;  he  did  not  expressly  enter  into  any  covenants  for  title, 
but  the  vendor's  covenant  for  title  set  out  in  sect.  7,  sub-sect.  1 
(A),  of  the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41),  must  by, 
that  Act  be  treated  as  contained  in  the  conveyance.  The  Plaintiff 
is  the  present  owner-  of  the  land  ;  he  claims  through  Baylis,  and 

(1)  2  Bos.  &  P.  13.  (2)  2  Taunt.  278. 

(3)  14tli  Ed.  p.  605. 
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contends  that  he  is  entitled,  as  Baylis' s  grantee  of  the  land,  or,  in      C.  A. 
other  words,  as  his  assign,  to  the  benefit  of  the  covenant  for  title  1893 
to  which  I  have  referred.   This  action  is  brought  by  the  Plaintiff  David 
against  the  Defendant  for  a  breach  of  that  covenant.   The  alleged  sabin. 
breach  is  that  when  Sahin  conveyed  to  Baylis  the  property  was  Ly^j;^^  j 
subject  to  three  outstanding  mortgages,  and  that  Sahin,  therefore, 
was  not  in  a  position  to  convey  the  land  in  fee  free  from  incum- 
brances, which,  the  Plaintiff  contends,  is  what  Sahin  professed  to 
do.  The  existence  of  these  incumbrances  is  indisputable.  They 
were  unknown  to  Sahin  when  he  conveyed  to  Baylis.    They  had 
been  created  by  Baylis  himself,  and  must  have  been  known  to 
him  and  have  been  concealed  from  Sahin.    They  arose  in  this 
way.    On  the  24th  of  June,  1885,  Sahin,  who  was  tenant  for  life 
I  of  the  land  in  question,  granted  a  lease  to  Baylis  for  ninety- 
|nine  years.    In  1885  Baylis  executed  three  mortgages  of  the 
I  land  so  leased  to  him.    These  mortgages  were  sub-leases  by  way 
of  mortgage.    On  the  5th  of  January,  1887,  by  a  deed  indorsed 
on  the  lease  of  the  24th  of  June,  1885,  Baylis,  as  beneficial 
owner,  surrendered  that  lease  to  Sahin.  The  sub-leases,  of  course, 
were  not  merged  or  extinguished  by  this  surrender,  and  they 
are  the  incumbrances  against  which  the  Plaintiff  seeks  to  be 
'indemnified  by  Sahin. 

Two  questions  were  discussed,  viz. :  (1.)  Whether  Sahin' s  cove- 
bant  extended  to  these  incumbrances.      (2.)  If  it  did,  then 
jsvhether  the  Plaintiff,  who  claims  through  Baylis,  is  in  a  better 
position  than  Baylis  would  be  himself  if  he  were  suing  on  the 
bovenant.    The  first  question  was  decided  against  the  Plaintiff 
py  Mr.  Justice  Romer,  and  from  that  decision  this  appeal  is 
brought.    On  looking  at  the  covenant  set  out  in  sect.  7,  sub- 
ject. 1  (A),  of  the  Conveyancing  Act,  1881,  it  will  be  seen  that  the 
fovenants  for  right  to  convey,  for  quiet  enjoyment,  freedom  from 
Incumbrances,  and  for  further  assurance,  are  not  four  separate 
nd  distinct  covenants,  but  parts  of  one  entire  covenant  be- 
ginning with  and  controlled  throughout  by  the  words,  "  That 
liotwithstanding  anything  by  the  person  who  so  conveys,  or 
ny  one  through  whom  he  derives  title,  otherwise  than  by 
urchase  for  value."    These  words  render  a  vendor's  covenant  a 
ualified  covenant,  and  not  an  absolute  warranty  of  title,  as 
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C.  A.  is  the  covenant  by  a  mortgagor  who  conveys  as  beneficial 
1893  owner  (see  clause  C  of  the  same  section).  The  statute  has, 
David  this  respect,  followed  the  long-established  and  well-known 

Saben  practice  of  conveyancers,  as  may  be  seen  from  Brovming 
^  -jj — V.  Wright  (1),  Church  v.  Broiun  (2),  and  the  ordinary  forms  of 

  conveyances.    But,  although  a  vendor's  covenant  for  title  is  not 

an  absolute  warranty  of  title,  it  is  very  wide.  The  acts  and 
omissions  covenanted  against  are  reducible  to  four  heads — viz., 
(1.)  the  acts  and  omissions  of  the  vendor  himself ;  (2.)  the  acts 
and  omissions  of  persons  through  whom  he  claims  otherwise 
than  by  purchase  for  value ;  (3.)  the  acts  and  omissions  of  persons 
claiming  through  him ;  (4.)  the  acts  and  omissions  of  persons 
claiming  in  trust  for  him.  These  last  two  are,  it  is  true,  not 
enumerated  in  the  words  at  the  beginning  of  the  covenant,  but 
they  are  introduced  afterwards,  and  may  be  very  important. 
In  this  particular  case  the  acts  and  omissions  of  persons  claiming 
in  trust  for  Sabin  may  be  disregarded  as  immaterial.  The  acts 
and  omissions  of  persons  through  whom  Sahin  claims — i.e., 
Baylis — may  be  also  passed  over  for  the  present,  because  Sabiriy 
so  far  as  he  claims  through  Baylis,  claims  through  him  by 
purchase  for  value.  Let  us  then  leave  out  the  second  and 
fourth  of  the  above  heads,  and  see  how  Sahin' s  covenant  will 
then  stand.  It  will  run  thus  :  "  That  notwithstanding  anything 
by  the  person  who  so  conveys  Sahin)  made,  done,  executed, 
or  omitted,  or  knowingly  suffered,  the  person  who  so  conveys 
(i.e.,  Sahin)  has  full  power  to  convey  the  subject-matter  ex- 
pressed to  be  conveyed  ;  and  that,  notwithstanding  anything  as 
aforesaid,  that  subject-matter  shall  remain  to  and  be  quietly 
entered  upon,  received  and  held,  occupied,  enjoyed,  and  taken 
by  the  person  to  whom  the  conveyance  is  expressed  to  be  made 
(i.e.,  Baylis)  and  any  person  deriving  title  under  him  (i.e.,  the 
Plaintiff  David),  and  the  benefit  thereof  shall  be  received  and 
taken  accordingly  without  any  lawful  interruption  or  disturbance 
by  the  person  who  so  conveys  (i.e.,  Sahin),  or  any  person  right- 
fully claiming  or  to  claim  by,  through,  or  under  the  person  who 
so  conveys  {i.e.,  Baylis's  incumbrancers,  claiming  immediately 
through  him,  but  also  claiming  through  Sahin),  and  that  freed 
(1)  2  Bos.  &  P.  13.  (2)  15  Yes.  258,  263. 
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and  discharged  from,  or  otherwise  by  the  person  who  so  conveys  C.  A. 

(i.e.,  Sahin),  sufficiently  indemnified  against  all  such  estates,  1893 

incumbrances,  claims,  and  demands  as  either  before  or  after  david 

1  the  date  of  the  conveyance  (i.e.,  Scthin  s  conveyance)  have  been  sabin 

!  or  shall  be  made,  occasioned,  or  suffered  by  that  person  (i.e.,  the   

,  ,  Lindley,  L.J. 

person  who  so  conveys — namely,  Sahin),  or  by  any  person  right-   

fully  claiming  by,  through,  or  under  the  person  who  so  conveys 
(i.e.,  Sahin)  ;  and,  further,  that  the  person  who  so  conveys  (i.e., 
Sahin),  and  every  other  person  rightfully  claiming  any  estate 
or  interest  in  the  subject-matter  of  conveyance  by,  through,  or 
under  the  person  who  so  conveys  (i.e.,  Baylis's  incumbrancers, 
claiming  immediately  through  him,  but  mediately  through 
I  Sahin),  will  from  time  to  time  and  at  all  times  after  the  date  of 
the  conveyance  (i.e.,  Sahin^s  conveyance),  on  the  request  and  at 
the  cost  of  any  person  to  whom  the  conveyance  is  expressed  to 
be  made  (i.e.,  Baylis),  or  of  any  person  deriving  title  under  him 
(i.e.,  the  Plaintiff),  execute  and  do  all  such  lawful  assurances 
and  things  for  further  or  more  perfectly  assuring  the  subject- 
matter  of  the  conveyance  to  the  person  to  whom  the  conveyance 
is  made  (i.e.,  Baylis),  and  those  deriving  title  under  him  (i.e., 
the  Plaintiff),  as  by  him  or  them  or  any  of  them  shall  be 
reasonably  required."  This  covenant  in  terms  extends  (1.)  to 
the  terms  created  by  Sahin  himself,  and  (2.)  to  the  underleases 
created  by  Baylis,  who  claimed  through  Sabin.  Let  us  consider 
these  a  little  more  closely.  Although  the  term  created  by 
Sahin  in  favour  of  Baylis  was  afterwards  surrendered,  and  no 
longer  exists  as  a  separate  and  distinct  term,  still  it  is  not 
wholly  extinguished  even  at  law.  The  surrender  of  the  term 
only  operated  as  an  assignment  of  the  surrenderor's  interest  in 
it :  see  Co.  Litt.  (1)  ;  1  Wm.  Saunders  (2)  ;  Davenport's  Case  (3)  ; 
Mellor  V.  WatJcins  (4).  The  term  was  not  merged  in  the  sense 
j  of  being  extinguished  for  all  purposes.  The  right  to  the  pos- 
i  session  of  the  land,  to  hold  and  enjoy  it,  created  by  Sahin,  still 
exists,  although  for  purposes  of  securing  money  only ;  but  the 
continued  existence  of  this  right  constitutes  a  defect  in  Sahin  s 
title,  and  it  is  a  defect  of  his  own  creation  arising  from  an  act 

(1)  338  b.  (3)  8  Rep.  144  h. 

(2)  235  c,  note  m.  (4)  Law  Rep.  9  Q.  B.  400. 
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(lone  by  himself.  Further,  the  incumbrancers  claim  through 
Sahin  himself,  though  their  claim  through  him  is  based  im- 
mediately on  what  was  done  by  his  lessee.  The  Plaintiff's  case 
is  therefore  brought  directly  within  the  words  of  those  parts  of 
Sahin  s  covenant  which  relate  to  quiet  enjoyment  and  freedom 
from  incumbrances  and  further  assurances.  The  incumbrancers 
"  claim  by,  through,  or  under  the  person  who  so  conveys  " — i.e., 
the  vendor  Sdbin.  So  that  this  case  is  really  brought  within  the 
words  of  every  part  of  the  covenant,  confining  it  throughout  to 
the  acts  of  Sabin  and  of  persons  claiming  through  him. 

This  view  of  the  case  renders  it  unnecessary  to  decide  whether 
Sahin  s  omission  to  get  in  the  underleases  would  of  itself  amount 
to  a  breach  of  his  covenant.  Upon  this  point,  therefore,  I  will 
say  no  more  than  that,  as  he  knew  nothing  about  them,  he  did 
not  knowingly  suffer  them  to  remain  outstanding ;  and,  although 
in  one  sense  he  omitted  to  get  them  in,  I  see  no  answer  to  his 
counsel's  contention  that  if  a  vendor  who  takes  all  reasonable 
care  is  liable  for  not  getting  in  an  incumbrance  of  which  he 
knows  nothing,  the  statutory  covenant  would  really  be  a  warranty, 
which  it  clearly  is  not.  But,  even  if  Sahin  is  not  liable  for  his 
own  omission  to  get  in  these  underleases,  ;I  am  by  no  means 
clear  that  he  is  not  liable  for  Baylis's  omission  to  get  them  in. 
Sahin's  covenant  extends  not  only  to  the  acts,  but  also  to  the 
omissions  of  those  who  claim  under  him ;  and  the  fraudulent 
concealment  from  him  of  these  incumbrances  does  not,  in  my 
opinion,  affect  the  construction  of  this  part  of  the  covenant,  and 
does  not  deprive  the  Plaintiff  of  any  rights  which  he  would 
otherwise  have  against  Sahin.  It  must  not  be  overlooked  that 
this  is  not  a  case  in  which  a  vendor  creates  an  incumbrance,  then 
sells  the  fee,  then  repurchases,  and  afterwards  sells  again  with 
the  ordinary  covenant  for  title.  The  covenant  by  a  vendor  in 
fee  is  not  understood  as  extending  to  acts  done  previously  to  the 
last  preceding  sale.  On  each  sale  the  title  is  investigated,  and 
conveyancers  are  content  with  a  series  of  covenants  of  title  each 
of  which  covers  the  time  which  has  elapsed  since  the  last  cove- 
nant from  a  vendor  in  fee.  The  covenants  set  out  in  the  Con- 
veyancing  Act  must  be  construed  with  reference  to  the  ordinary 
course  of  business  in  sales  of  land  and  to  the  practice  of  con- 
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veyancers.    This  is  the  true  answer  to  many  of  the  cases  in-      G.  A. 
geniously  suggested  in  argument  with  a  view  to  shew  that  the  1893 
construction  adopted  by  Mr.  Justice  Homer  was  correct.  David 
But  reliance  is  placed  upon  the  protection  afforded  to  Sahin  as  ^^^i-^ 

\  a  purchaser  for  value  from '  Baijlis.    The  words  "  otherwise  than  ^  j 

by  purchase  for  value  "  have,  however,  no  reference  to  the  cove-   

nantor's  own  acts  or  omissions  since  the  last  sale  of  the  fee,  nor 
to  the  acts  or  omissions  of  persons  claiming  through  him.  Those 
words  are  confined  to  acts  or  omissions  of  persons  through  whom 

j  he  claims  since  the  last  sale  of  the  property.  They  would  pro- 
tect Sahin  from  liability  in  respect  of  what  Baylis  did  if  the  only 
connection  between  them  was  that  Satin  derived,  title  through 
Baylis ;  but  the  words  in  question  have  no  application  to  his 
liability  for  what  he  did  himself,  nor  to  his  liability  for  the  acts 
of  persons  claiming  through  him,  and  these  include  Baylis  him- 
self. The  defence  based  upon  the  words  "otherwise  than  by 
purchase  for  value"  cannot  be  sustained  unless  the  true  con- 
struction of  the  whole  covenant  is  that  an  incumbrance  specially 
excepted  from  one  class  of  acts  and  omissions  covered  by  it  is 
also  excluded  from  the  other  classes,  or,  in  other  words,  from  the 
whole  covenant.  But  such  a  construction  is,  in  my  opinion, 
inadmissible ;  it  is  inconsistent  with  the  constant  use  of  the 
disjunctive  "  or,"  which  is  employed  in  order  to  enlarge  and  not 
to  diminish  the  acts  and  omissions  covenanted  against.  Let  us 
suppose  that  the  term  had  been  granted,  not  to  Baylis,  but  to  a 
third  person  who  created  incumbrances,  and  then,  concealing 
them  from  Sahin,  surrendered  the  term  to  him,  and  that  he  then 
<;onveyed  the  fee  to  Baylis,  who  afterwards  conveyed  it  to  the 
Plaintiff.  Had  that  been  the  case  the  Defendant  would,  in  my 
opinion,  be  plainly  liable  on  his  covenant.  I  cannot  see  that  he 
is  less  so  by  reason  of  Baylis  being  the  grantee  of  the  term  and 
the  creator  of  the  incumbrances. 

It  was  also  urged  for  the  Defendant  that  the  injury  and 
damage  to  the  Plaintiff  were  the  direct  result  of  what  Baylis  did, 
and  not  of  what  the  Defendant  did,  and  that  the  damages  suffered 
by  the  Plaintiff  were  too  remote  to  be  attributable  to  the  Defen- 
dant's breach  of  his  covenant.  But  the  damages  sustained  by 
the  Plaintiff  are  directly  occasioned  by  the  inability  of  the 
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C.  -A.      Defendant  to  make  a  good  title,  and  that  inability  arises  from 

1893       his  own  act  as  well  as  from  the  acts  of  a  person  claiming  through 

lUviD  as  already  pointed  out.   From  this  point  of  view  the  damage 

^  ^-        sustained  by  the  Plaintiff  is  not  too  remote. 
Sabin.  ^  *' 

Having  for  the  above  reasons,  arrived  at  the  conclusion  that 
upon  the  true  construction  of  the  covenant  Sahin  has  committed 
a  breach  of  it,  I  pass  on  to  consider  whether  he  can  avail  himself 
as  against  the  Plaintiff  of  any  defence  which  he  would  have  at 
law  against  Baylis  if  Baylis  were  the  Plaintiff  in  the  action.  Let 
us  first  consider  the  effect  of  Baylis  s  fraud  on  Sabin  when  Sabi:% 
conveyed  the  fee  to  him.  The  fraud  committed  by  Baylis  in 
concealing  the  incumbrances  when  he  surrendered  the  term  and 
took  a  conveyance  of  the  fee  did  not  prevent  the  fee  from  passing 
to  himself.  Moreover,  the  covenant  for  title  contained^  in  the 
deed  conveying  the  fee  was  not  void,  but  voidable  only  ;  it  was 
Sahifbs  deed  and  covenant;  non  est  factum  could  not  have  been 
pleaded  by  him  to  an  action  brought  against  him  upon  it  even 
by  Baylis  himself :  Whelpdale's  Case  (1).  Sabin  might  have 
pleaded  fraud  and  rescission  of  contract  as  a  defence  to  such  au 
action,  or  he  could  have  brought  a  cross-action  for  damages 
against  Baylis,  or  have  counter-claimed  for  damages  against  hini. 
But  it  is  plain  that  Salin  could  have  no  cross-action  or  counter- 
claim against  the  Plaintiff  for  damages ;  and  rescission  of  the 
sale  of  the  land  to  Baylis  is  not  now  possible,  nor  does  the 
Defendant  seek  to  rescind  it.  The  covenant  with  Baylis  was 
voidable  against  him,  but  became  unavoidable  after  he  sold  to 
the  Plaintiff.  Let  us  next  consider  the  position  of  the  Plaintifi'. 
The  Plaintiff's  right  to  sue  in  this  case  is  a  right  to  sue  in  hi^ 
own  name  at  common  law  as  grantee  of  the  estate  in  the  land  to 
which  the  benefit  of  the  Defendant's  covenant  for  title  is  an 
incident :  see  Middlemore  v.  Goodale  (2).  And,  for  the  reasons  I 
have  already  given,  fraud  on  the  part  of  the  person  through  whom 
the  Plaintiff  claims  cannot  furnish  a  defence  to  an  action  on  such 
a  covenant,  nor  is  there  any  case  which  shews  that  it  can. 
Although  the  benefit  of  the  Defendant's  covenant  with  Baylis 
runs  with  the  land,  and  the  Plaintiff  can  sue  on  it,  the  fraii-i 

(1)  5  Rep.  118  b.  Cro.  Car.  503, 505 ;  1  Sm.  L.  C.  8th  Ed. 

(2)  1  Roll.  Abr.  521,  K.  6  ;  S.C.,     p.  87. 
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committed  by  Baylis  on  the  Defendant  was  personal  to  Baylis, 
and  does  not  run  with  the  land,  and  does  not  in  any  way  affect 
the  Plaintiff.  At  one  time  I  had  some  doubt  whether  the  Plain- 
tiff could  be  in  a  better  position  at  law  than  the  original  cove- 
nantee through  whom  he  claimed.  But  on  reflection  I  have 
come  to  the  conclusion  that  he  is  ;  for  the  right  to  sue  at  common 
law  on  a  covenant  running  with  the  land  depends  on  and  is  a 
consequence  of  the  ownership  in  the^land.  The  action  is  brought 
in  respect  of  privity  of  estate  as  distinguished  from  privity  of 
contract,  and  is  not  governed  by  the  same  rules  as  an  action  by  the 
assignee  of  a  covenant  grounded  on  privity  of  contract :  see  Leivk 
V.  Camj[>bell  (1) ;  Kingdon  v.  Nottle  (2)  and  Thurshy  v.  Plant  (3), 
which,  however,  was  an  action  on  the  statute  32  Hen.  8,  c.  34,  by 
the  assignee  of  the  reversion  against  the  lessee.  In  equity  it 
is  hardly  necessary  to  observe  that  the  Plaintiff's  right  to  sue  is 
unassailable.  The  Plaintiff  is  a  purchaser  for  value  of  the  legal 
estate  without  notice  of  Baylis' s  fraud,  and  the  Defendant  cannot 
set  up  any  equitable  rights  based  on  such  fraud  as  a  defence  to 
the  action.  The  judgment,  therefore,  must  be  reversed  and  be 
entered  for  the  Plaintiff,  with  costs  here  and  below,  and  there 
must  be  an  inquiry  as  to  damages. 

The  result,  although  arrived  at  by  technical  reasoning,  is  con- 
formable to  good  sense  and  justice ;  for  SaUn  in  fact  professed 
to  convey  more  than  he  had  a  right  to  convey — viz.,  an  estate 
free  from  incumbrances  created  by  himself  or  by  any  person  claim- 
ing under  him.  Subsequent  purchasers,  including  the  Plaintiff, 
paid  for  such  an  estate,  but  did  not  get  it.  As  between  the 
Plaintiff  and  the  Defendant  it  seems,  therefore,  only  right  and 
just  that  the  loss  sustained  by  the  purchaser  should  be  borne  by 
the  vendor,  although  no  blame  is  attributable  to  either  of  them. 
SaUn,  in  his  turn,  is  entitled  to  redress  against  Baylis ;  but  I  fear 
that  this  right  to  redress  has  no  practical  value. 


C.  A. 

189:3 
David 

V. 

Sabin. 

Lindlej',  L.J. 


BowEN,  L.J. : — 

That  the  benefit  of  the  implied  covenant  created  by  sect.  7< 
sub-sect.  1  (A),  of  the  Conveyancing  Act,  1881,  runs  with  the  land. 

(1)  8  Taunt.  715.*  (2)  4  M.  &  S.  53. 

(3)  1  Wm.  Saund.  234,  a  and  b. 
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C.  A.  cannot  be  disputed.  The  real  questions  to  be  discussed  are, 
1893  first,  whether  there  has  been  on  the  part  of  the  Defendant  a 
David  breach  of  this  covenant,  and,  secondly,  whether  the  Defendant 
Sabin.  avail  himself  of  the  fraud  of  Baylis,  the  Plaintiff's  pre- 

o'il^L  J  clecessor  in  title,  as  an  answer  to  the  action.  After  much  consi- 
deration  and  some  fluctuation  of  view,  I  find  myself,  in  the  end, 
of  the  same  opinion  as  that  which  I  entertained  at  the  conclusion 
of  the  arguments. 

At  the  outset,  it  is  necessary  to  determine  whether  there  has 
been  any  breach  at  all  of  the  covenant.  The  learned  Judge 
below  held  that  there  had  been  none,  upon  the  ground  that  the 
incumbrances,  consisting  as  they  do  of  the  sub-leases  executed 
fraudulently  by  Baylis,  were  in  no  sense  the  act  of  the  Defen- 
dant. But  the  point  is  not,  as  it  seems  to  me,  whether  the 
incumbrances  are  themselves  the  act  of  the  Defendant,  but 
whether  the  Defendant's  conveyance  does  all  that  the  Defendant 
covenanted  that  it  should.  By  virtue  of  sect.  7  he  has  covenanted 
that  he  had  full  power  to  convey  notwithstanding  anything  done 
by  himself.  What  has  he  himself  done  which  is  calculated  to 
affect  the  virtue  of  his  conveyance  ?  In  1885  he  parted  with  a 
term  of  years  in  the  land  and  with  the  right  of  possession  in  the 
land  during  that  term.  But  from  his  parting  with  the  term, 
which  he  never  reacquired,  he  would  have  a  good  fee  simple  in 
possession  to  convey  to  Baylis.  He  parted  with  it,  and  as  he 
never  got  it  back  he  was  unable  to  convey  the  fee  in  possession. 
It  is  a  mere  conveyancing  illusion  to  suppose  that  the  Defendant 
€ver  by  the  so-called  surrender  of  1887  got  back  the  term  which 
he  had  granted  so  as  to  extinguish  it.  He  only  recovered  it 
mangled  by  the  sub-leases  and  shorn  of  all  right  to  possession. 
During  the  time  of  the  duration  of  these  sub-leases  he  had  no 
right  of  possession  to  give,  yet  he  purported  to  sell  it,  and  cove- 
nanted that  he  had  a  good  title  to  do  so  notwithstanding  his  own 
acts.  In  opposition  to  this  view,  it  was  argued  that  the  damage 
caused  by  the  breach  arose,  not  from  Defendant's  act  in  parting 
with  the  term,  but  from  the  incumbrances  subsequently  created 
by  another  person.  But  here,  again,  one  must  not  lose  sight  of 
the  real  issue,  which  is  not  whether  the  act  done  by  the  Defen- 
dant in  parting  with  the  term  led  directly  and  as  a  natural  con- 
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sequence  to  the  damage  suffered  by  tlie  Plaintiff.    No  doubt,      0.  A. 
between  the  Defendant's  parting  with  the  term  in  1885  and  the  1893 
damage  occasioned  to  the  Plaintiff,  there  was  an  intermediate  David 
I   cause,  novus  actus  interveniens,  without  which  no  damage  would  sabin. 
have  occurred.    But  the  action  is  not  for  damage  caused  by  what  j3y,^~L 
the  Defendant  has  done  in  1885,  but  for  breach  of  a  limited  — ^ 
covenant  of  a  later  date  for  title,  for  quiet  enjoyment,  and  for 
freedom  from  incumbrances.    The  Plaintiff  has  not  got  such 
title,  is  disturbed  in  his  enjoyment,  and  is  hampered  by  incum- 
brances, and  the  act  of  the  Defendant  in  1885  is  a  cause  sine 
I  qua  non — an  act  notwithstanding  which,  or  against  which,  the 
covenantee  was  to  be  secured. 

The  above  interpretation  of  sect.  7,  sub-sect.  1  (A),  leads,  no 
doubt,  to  some  apparent  anomalies.    If  the  Defendant  had  never 
had  any  interest  in  the  land  before  he  acquired  the  term  from 
Baylis  in  1887,  he  would  not  have  been  liable  for  the  mischief 
I  arising  from  those  prior  incumbrances.   Is  the  Defendant,  it  will 
i  be  asked,  to  be  in  a  worse  position  because  he  had  possessed  the 
fee  or  the  term,  and  since  then  parted  with  it  in  1885  for  a  time 
j  to  a  person  who  defrauded  him  ?    Why,  it  will  be  said,  is  he  to 
'  bear  the  burden  of  the  fraud  of  another  person  in  one  case  more 
than  in  the  other?    The  answer  seems  to  me  to  be  that  the 
Legislature  has  so  chosen  to  enact.  The  language  hardly  admits 
of  escape.    What  the  Defendant  has  "  done" — to  use  the  expres- 
sion of  the  section — was  to  part  with  the  term  and  the  right  to 
possession.    Let  us,  therefore,  suppose  that  for  the  words  "  any- 
thing done  "  we  were  to  substitute  in  the  statutory  covenant  an 
2quivalent,  describing  in  detail  the  thing  which  has  been  actually 
I  done.  The  Defendant  will  then  have  covenanted  to  make  a  good 
'title  to  the  fee  simple  in  possession,  notwithstanding  the  fact 
that,  in  June,  1885,  he  parted  with  a  term  involving  the  right  to 
I  possessioi  itself.   I  answer,  accordingly,  the  first  inquiry,  by  say- 
:  ing  that  there  has  been  a  breach  by  the  Defendant  of  the  statutory 
covenant.    His  only  answer  can  be  that,  though  he  parted  with 
the  term,  he  would  have  recovered  it  intact  but  for  a  fraud  com- 
mitted on  him.    This  is  not  a  defence  to  an  action  by  a  cove- 
jnantee,  except  so]  far  as  the  fraud  disqualifies  the  Plaintiff  from 
Isuing.    There  is,  in  clear  words,  a  breach  of  covenant,  but  one 
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which  has  been  induced  by  a  fraud  ;  and  it  remains  to  be  seen 
whether  the  Defendant  can  set  up  a  defence  founded  on  this 
fraud  against  a  subsequent  bond  fide  purchaser  of  the  land. 

We  have  to  consider  whether,  if  Baylis  himself  had  been 
Plaintiff,  he  could,  after  the  fraud  which  he  had  committed,  have 
sued  the  Defendant  in  respect  of  such  a  breach;  and,  lastly, 
whether,  if  Baylis  could  not  do  so,  the  present  Plaintiff  is  in- 
volved in  any  similar  difficulty.  A  contract  of  sale  procured  by 
a  purchaser's  fraud  is  not  void  at  law,  but  voidable.  Even  as 
against  Baylis,  the  Defendant  could  not  have  pleaded  that  the 
contract  of  sale  had  been  procured  by  fraud  without  also  electing 
to  rescind  the  contract  as  a  whole  and  returning  the  purchase- 
money.  A  defrauded  party  cannot  repudiate  a  contract  in  part 
only :  he  cannot  pick  out  the  plums  of  a  bargain  into  which  he 
has  been  misled  and  reject  the  remainder.  But  there  is  anothey 
and  a  different  principle  of  law  and  equity  which  the  Defendant, 
without  rescinding  the  contract,  might,  as  between  himself  and 
Baylis,  have  successfully  invoked.  No  person  can  successfully 
sue  for  a  breach  of  covenant  when  the  breach  has  been  occasioned 
by  his  own  fraud.  To  take  advantage  of  such  a  breach  would  be 
a  dishonesty,  and  the  maxim  Ex  turpi  causa  non  oritur  actio,  though 
usually  applied  to  a  different  class  of  cases,  in  fact  covers  this. 
To  hold  otherwise  would  be  to  allow  a  man  to  recover  damages 
through,  and  to  make  a  profit  out  of,  his  own  fraud.  To  any 
action  on  the  covenant  by  J5a?/Zzs,  the  Defendant  might,  therefore, 
have  pleaded,  not,  indeed,  that  the  contract  was  induced  by 
Baylis's  fraud — a  plea  which  could  only  be  pleaded  on  the  terms 
of  rescinding  the  contract  as  a  whole — but  that  the  breach  of  the 
contract  had  been  induced  by  it.  Such  a  defence,  however,  is 
one  that  would  be  personal  to  Baylis,  a  personal  bar  or  exception 
only  rendering  him  unfit  in  the  eyes  of  the  law  to  sue  for  this 
particular  breach.  And  as  Baylis  could  not  sue  for  this  particular 
breach,  so  neither  could  he  assign  his  rights  to  be  protected 
against  this  particular  breach  to  another.  If  the  present  Plain- 
tiff had  simply  been  an  assignee  of  the  rights  of  Baylis,  under 
his  special  covenant  to  be  protected  against  this  particular  breach, 
the  Plaintiff,  as  such  assignee,  could  not  have  been  in  a  better 
position  than  his  assignor.    But  the  Plaintiff  is  not  suing  him 
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as  the  assignee  of  a  chose  in  action-,  but  as  the  assignee  of  the      C  A. 
land  itself.    His  cause  of  action  is  based  on  the  original  liability  1893 
of  the  covenantor  to  all  persons  into  whose  hands  the  land  may  david 
eome.    As  against  such  an  assign  of  the  land,  no  plea  can  pre-  sabi?^ 
vail  which  is  in  the  nature  of  a  personal  bar  only  to  the  original 
covenantee.    It  would,  indeed,  be  a  grave  matter  to  add  such  an 
element  of  hidden  danger  to  titles  of  landed  property  as  would 
arise  from  sanctioning  the  idea  that  the  covenants  of  a  conveyance 
which  run  with  the  land  cannot  be  invoked  by  a  bond  fide 
purchaser  against  some  breach  traceable  to  and  caused  by  a 
fraud  on  the  part  of  the  original  covenantee.    The  benefit  of  the 
covenants  runs  with  the  land  ;  but  the  burden  of  the  fraud  does 
not.    On  this  point,  also,  the  argument  of  the  Kespondent  seems 
to  me,  therefore,  to  fail ;  and  the  appeal  must  accordingly  be 
allowed,  and  the  order  be  drawn  up  in  the  form  suggested  by  my 
Brother  Lindley, 

A.  L.  Smith,  L.J. : — 

The  facts  may  be  shortly  stated  as  follows:  On  the  24th  of 
June,  1885,  the  Defendant  Salin,  who,  for  the  purposes  of  this 
case,  may  be  taken  as  being  owner  in  fee,  granted  to  Baylis,  a 
builder,  a  lease  of  certain  land  for  the  term  of  ninety-nine  years. 
Baylis  thereupon,  to  secure  present  advances,  created  three  mort- 
gages by  way  of  sub-demise.  On  the  5th  of  January,  1887,  Baylis, 
as  beneficial  owner  and  for  valuable  consideration,  purported  to 
surrender  the  term  of  ninety-nine  years  to  Sahin,  but  fraudulently 
concealed  from  him  the  fact  that  he  had  created  these  three 
mortgages ;  and  on  the  16th  of  June,  1887,  Salin,  as  beneficial 
owner,  believing  that  he  was  owner  in  fee,  conveyed  the  land  to 
Baylis  in  fee.  Baylis,  as  beneficial  owner,  subsequently  con- 
veyed to  the  predecessor  of  the  Plaintiff  in  fee,  fraudulently 
concealing  from  him,  as  he  had  done  from  Sahin,  the  existence  of 
the  mortgages,  which  were  then  and  still  are  subsisting.  That 
both  the  Plaintiff  and  the  Defendant  could  sue  Baylis  is  un- 
deniable ;  but  Baylis  is  a  bankrupt  and  not  worth  suing,  and  the 
question  raised  is  whether  the  Plaintiff,  as  assignee  of  the  estate 
from  Baylis,  can  sue  Sahin  for  breach  of  his  covenant  con- 
tained in  the  conveyance  by  him  to  Baylis  of  the  16th  of  June, 
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C.  A.      1887,  wherein  Satin,  "as  beneficial  owner,"  conveyed  to  Baylis 
1893       in  fee. 

David  There  is  no  question  as  to  the  covenant  running  with  the  land 
Sabin.  enable  the  Plaintiff  to  sue  upon  it  as  assignee  of  the 

estate.  The  question  is,  whether  Sabin  has,  in  the  circumstances 
above  stated,  committed  any  breach  of  his  covenant  with  Baylis, 
and,  if  so,  whether  he  can  be  sued  by  the  Plaintiff  for  such 
breach.  My  Brother  Bomer  has  held  that  he  has  not,  and  hence 
the  present  appeal. 

It  becomes  necessary  to  consider  sect.  7,  sub-sect.  1  (A),  of  the 
Conveyancing  and  Law  of  Property  Ad,  1881,  for  the  covenant 
contained  in  this  section  is  the  covenant  entered  into  by  Sahin 
when  he  conveyed, "  as  beneficial  owner,"  to  Baylis,  This  section 
when  applied  to  the  admitted  facts  of  the  case  reads  as  follows : 
1.  That,  notwithstanding  anything  made,  done,  executed,  or 
omitted,  or  knowingly  suffered  by  Satin  himself,  he  had  full 
power  to  convey  the  subject-matter  as  expressed  to  be  conveyed 
to  Baylis,  i.e.,  to  Baylis  in  fee. 

2.  That  notwithstanding  anything  made,  done,  executed,  or 
omitted,  or  knowingly  suffered  by  Satin  himself,  the  subject- 
matter  should  be  quietly  enjoyed  by  Baylis,  and  any  person 
deriving  title  under  him  without  any  lawful  interruption,  (1.)  by 
Satin  himself,  (2.)  by  any  one  rightfully  claiming  through  Sahin, 
(3.)  by  any  person  rightfully  claiming  through  any  one  (other 
than  a  person  who  claims  in  respect  of  an  estate  subject  whereto 
the  conveyance  is  expressly  made)  through  whom  Satin  derives 
title  other  than  by  purchase  for  value.  This  last  clause  does 
not  apply  to  the  present  case. 

3.  That  Satin  would  indemnify  Baylis  against  all  such  claims, 
i.e.  (1.),  (2.),  (3.),  above  stated. 

4.  That  Satin,  and  any  person  rightfully  claiming  any  estate 
in  the  subject-matter  (other  than  an  estate  subject  whereto  the 
conveyance  is  expressly  made)  through  Satin,  would  execute  all 
lawful  assurances.  | 

It  cannot  be  disputed  that  Satin  has  covenanted  with  Baylis, 
(a)  that  he  (Satin)  had  not  made,  done,  or  executed  anything  | 
which  limited  his  full  power  to  convey  to  Baylis  in  fee ;  and  ' 
(t)  that,  notwithstanding  anything  male,  done,  or  executed  by 
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Sahin,  Baylis  and  any  person  deriving  title  under  liim  should      C.  A. 
quietly  enjoy  the  subject-matter  conveyed  without  lawful  inter-  1893 
ruption  by  any  one  rightly  claiming  through  Sahin,    I  have  left  David 
out  the  words  in  the  section  "  omitted  or  knowingly  suffered,"  sabin 
for  the  words  "made,  done,  or  executed  "  raise  the  point  I  have  .  ,  — : 

'  '  ^  A.  L.  Smitb, 

to  consider.  It  is  said  that  Sabin  is  liable  upon  this  covenant,  — — 
firstly,  because  Sabin  had  created  the  term  for  ninety-nine  years 
in  favour  of  Baylis^  which  he  had  never  got  in,  and  thus  he  had 
made,  done,  or  executed  that  which  limited  his  power  of  convey- 
ing in  fee  to  Baylis;  and,  secondly,  that  by  reason  of  Sahin's 
acts  the  mortgagees  of  Baylis  could  rightfully  claim  through 
Salin,  and  thereby  lawfully  interrupt  Baylis  and  those  deriving 
title  under  him,  that  is  the  Plaintiff,  in  the  quiet  enjoyment  of 
his  estate.  Now,  it  appears  to  me  to  be  clear,  if  Satin  being 
owner  in  fee  had  created  the  term  of  ninety-nine  years  in  favour 
of  a  third  person,  reserving  to  himself  the  reversion  expectant 
upon  the  determination  of  the  term,  and  before  getting  it  in  had 
conveyed  as  beneficial  owner  to  Baylis  in  fee,  that  Baylis  could 
have  sued  Sahin  upon  his  covenant,  because  Sahin  would  then 
have  made,  done,  or  executed  the  very  thing  which  disabled  him 
from  conveying  to  Baylis  in  fee.  In  such  a  case  the  reason  why 
he  had  not  got  the  term  in  would  be  immaterial,  and  it  would  be 
no  answer  for  Sahin  to  say  to  Baylis,  "  I  thought  I  had  got  it  in, 
hut  have  been  deceived  by  the  third  person  "  ;  for  if  in  fact  he 
had  not  got  it  in,  and  had  conveyed  as  beneficial  owner  to  Baylis 
in  fee,  he  (Sahin)  would  have  broken  his  covenant  with  Baylis. 
I  do  not  think  that  there  can  be  a,ny  doubt  as  to  this.  But  it  is 
said  that  in  the  present  case  Sahin  did  not  create  out  of  his 
estate  a  term  in  favour  of  a  third  person,  but  did  so  in  favour  of 
Baylis,  and  the  question  arises,  Does  this  fact  cause  that  which 
otherwise  would,  in  my  judgment,  have  been  a  breach  of  the 
covenants  if  the  term  had  been  created  in  favour  of  a  third 
person,  not  a  breach  when  created  in  favour  of  Baylis?  The 
breach  is  for  having  made,  done,  or  executed  precisely  the  same 
thing  in  each  case  whereby  he  (Sahin)  was  unable  to  convey  the 
lee.  My  Brother  Bomer  came  to  the  conclusion  that  the  act 
which  incapacitated  Sahin  from  conveying  to  Baylis  in  fee  was  not 
anything  made,  done,  or  executed  by  Sahin,  but  was  the  creation 
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C.  A.  of  the  mortgages  by  Baylis  ;  and  he  likened  the  present  case  to  a 
1893  young  man  selling  his  estate  in  fee  and  then,  fifty  years  after- 
David  wards,  buying  it  back,  after  many  dealings  with  it  in  the  interval 
Sabin.  owner  for  the  time  being ;  and  he  said  that  under  the 

covenant  the  young  man  would  not  be  liable  for  such  dealings 

  when  reselling  as  beneficial  owner.    In  this  I  agree,  for  in  such 

case  the  young  man  would  not  have  made,  done,  or  executed 
anything  whilst  he  was  retaining  possession  of  his  estate  in  the 
land  whereby  he  was  subsequently  prevented  from  conveying  in 
fee.  But  the  present  case  is  not  the  case  of  a  man  selling  his 
estate  out  and  out  and  afterwards  repurchasing  it,  it  having  been 
dealt  with  by  others  in  the  meantime — in  which  case,  I  agree,  the 
covenants  would  not  apply ;  but  it  is  the  case  of  a  man  who, 
whilst  he  is  owner  of  an  estate  in  fee,  carves  out  of  it  a  term, 
retaining  the  reversion  expectant  upon  the  determination  of  that 
term  in  himself,  and  then  conveying  as  beneficial  owner  in  fee 
with  the  term  created  by  him  still  outstanding. 

It  seems  to  me,  with  deference  to  the  great  experience  of  my 
Brother  Eomer  in  these  matters,  that  the  case  put  by  him  is  not 
in  point,  for  in  the  one  case  the  vendor,  whilst  retaining  possession 
of  the  estate,  has  done  nothing  to  incapacitate  himself  from 
conveying  the  fee,  whilst  in  the  other  he  has.  As  I  have  before 
stated,  if'  the  vendor  has  made,  done,  or  executed  that  which 
prevented  him  subsequently  conveying  as  '*  beneficial  owner  "  in 
fee — that  is,  as  in  this  case,  created  the  term — the  reason  why  he 
has  been  unable  to  get  the  term  in  is  immaterial  when  consider- 
ing whether  the  covenant  has  been  broken  or  not.  In  my 
judgment,  whether  the  term  was  created  in  favour  of  a  third 
person  or  in  favour  of  Baylis,  Sahin  has  committed  a  breach  ot 
his  covenant.  He  has  covenanted  with  Baylis  that  he  had  title 
to  convey  to  him  in  fee  free  from  incumbrances,  whereas  as  a 
matter  of  fact  he  had  not.  Why,  then,  has  he  not  broken  his 
covenant  ?  It  appears  to  me  that  he  has.  But  I  agree,  though 
he  has  broken  his  covenant,  no  effective  action  could  be  main- 
tained by  Baylis  against  him  for  such  breach.  First,  because 
Sahin  could  have  pleaded  to  such  an  action  that  he  was  induced 
by  the  fraud  of  Baylis  to  enter  into  the  covenant,  that  he  (Sahin) 
had  rescinded  the  contract  upon  discovering  the  fraud,  if  he  had 
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done  so.  Secondly,  because  Baylis  could  only  have  recovered 
nominal  damages  from  Sahin.  Though  Baylis  did  not  get  the 
fee  under  the  conveyance  by  Sahin  to  him  of  the  16th  of  June, 
1887,  as  Salin  had  covenanted,  yet,  coupling  that  conveyance 
with  the  conveyances  which  theretofore  passed  between  Sahin 
and  Baylis,  as  a  matter  of  fact  the  fee  which  Sahin  once  had  has 
passed  out  of  him  into  Baylis  and  his  nominees,  and  Baylis's 
damages  would  be  nil ;  and,  thirdly,  Sahin  in  such  action  could 
have  counter-claimed  against  Baylis  upon  the  covenant  which 
he  gave  when  he  purported  to  reconvey  as  beneficial  owner  to 
Sahin  on  the  16th  of  June,  1887,  for  any  damages  Sahin  might 
sustain  by  reason  of  the  breach  of  that  covenant  by  Baylis. 
For  these  reasons,  it  appears  to  me  that  Sahin  did  commit  a 
breach  of  his  covenant  with  Baylis ;  but  by  reason  of  the  personal 
acts  of  Baylis,  Baylis  is  prevented  from  effectively  prosecuting 
an  action  for  such  breach  against  Sahin. 

The  point  now  arises,  whether  a  plaintiff  who  sues  as  assignee 
of  the  estate  for  breach  of  the  covenant  running  with  the  land 
is  prevented  from  suing  the  original  covenantor,  Sahin,  for  a 
proved  breach  of  his  covenant,  because  the  original  covenantee^ 
Baylis,  has  committed  personal  acts  which  have  prevented  him 
from  taking  advantage  of  these  breaches ;  or,  in  other  words,  is 
a  plaintiff  who  sues  as  assignee  of  the  estate  for  a  proved  breach 
of  a  covenant  running  with  the  land  affected  by  defences  purely 
personal  to  the  original  covenantee?  In  such  an  action  the 
plaintiff  does  not  sue  by  reason  of  privity  of  contract,  but  by 
privity  of  estate ;  and  this  differentiates  this  case  from  that  put 
in  argument,  viz.,  that  an  assignee  suing  by  reason  of  privity  of 
contract  is  usually  in  no  better  position  than  his  assignor. 
Lords  Justices  Lindley  and  Boiven  have  fully  dealt  with  this 
point,  and  I  have  nothing  to  add  to  what  has  been  said  thereon ; 
and  for  the  reasons  they  have  given,  I  am  of  opinion  that  the 
personal  acts  of  a  covenantee,  Baylis,  which  would  prevent  him 
effectively  suing  his  covenantor  do  not  hinder  an  assignee  who 
sues,  not  upon  privity  of  contract,  but  upon  privity  of  estate,  from 
suing  and  recovering  upon  a  breach  of  covenant  committed  by 
the  original  covenantor. 

I  now  come  to  a  further  breach  of  covenant  by  Sahin,  which 
YoL.  I.  1893.  2  Q  1 
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C.  A.  the  Plaintiff  claims  ihdit  Sahin  has  also  committed,  namely,  foj 
189.3  quiet  enjoyment.  It  is  said  that,  by  reason  of  Sahin's  act  in 
creating  the  term,  the  mortgagees  of  Baylis,  rightfully  claiming 
through  Sahin,  can  lawfully  interrupt  the  Plaintiff  in  the  posses- 
sion of  his  estate  to  which  he  derives  title  under  Baylis,  and  that 
A.  L.  Smith,  ]>. J.  ^^^^^  j^^g  covenanted  against  this.  I  can  see  no  answer  to  this 
point,  if  it  be  the  true  view,  as  I  think  it  is,  that  Sahin  committed 
an  act  in  breach  of  his  covenant  in  creating  and  not  getting  in 
the  term  before  he  conveyed  as  beneficial  owner  to  Baylis  in  fee. 
Suppose  that  the  mortgagees  were  to  bring  ejectment  against 
the  Plaintiff,  what  defence  would  he  have  ?  They  would  pro- 
duce their  mortgage  deeds,  and  prove  that  they  were  existing 
sub-demises  of  the  term  which  Sahin  when  owner  in  fee  had 
created.  They  would  prove  that  Baylis  had  lawfully  created 
these  sub-demises  when  he  did,  and  that  they  were  valid  and  sub- 
sisting. What  answer  could  the  Plaintiff  have  to  such  an 
action  ?  These  mortgagees  in  their  action  against  the  Plaintiff 
would  rightfully  claim  through  Sahin,  and  would  bring  them- 
selves within  Sahin' s  covenant  for  quiet  enjoyment  to  Baylis  and. 
those  deriving  title  under  him.  It  is  true  that  Baylis  fraudu- 
lently secreted  the  fact  of  the  mortgages  he  had  created  from 
Sahin  ;  but  how  could  Sahin  avail  himself  of  this  when  sued  by 
the  Plaintiff  upon  his  covenant  for  quiet  enjoyment  ?  He  has 
covenanted  for  quiet  enjoyment  in  the  circumstances  which  exist 
irrespective  of  what  might  have  been  done  by  Baylis.  If  Baylis 
cheated  the  Defendant  Sahin  into  making  the  covenant  which  he 
did,  Sahin  has  his  remedy  against  Baylis  for  his  personal  mis- 
deeds ;  but  still  Sahin' s  covenant  remains  broken,  and,  in  my 
judgment,  for  the  reasons  above  given,  the  Plaintiff  can  sue  Sahin 
upon  it,  and  recover  the  damages  which  he  has  sustained  by 
reason  of  its  breach. 


Solicitors :  Sanderson,  Holland,  &  Adhin  ;  Ward  &  Asplin, 
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In  re  BEDDOE. 
DOWNES  V.  COTTAM. 


O.A. 


1892 


[1892    B.  596.] 


Oct.  28 ; 
Dee.  2. 


Practice — Appeal  for  Costs — Trustee — Bules  of  Supreme  Court,  1883,  Order  lxv.^ 
r.  1— Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  49  [Bevised  Ed. 
Statutes,  vol.  xvii.,  p.  86]. 

Costs  incurred  by  a  trustee  in  an  action  respecting  tlie  trust  estate  are 
not  costs  in  the  discretion  of  a  Judge  who  did  not  try  the  action,  within 
Order  lxv.,  rule  1,  but  are  charges  and  expenses  incurred  in  the  execution 
of  the  trusts ;  and  if  such  a  Judge  acting  in  the  administration  of  the 
estate  makes  an  order  as  to  such  costs,  his  decision  is  subject  to  appeal. 

Keal  estates  were  devised  to  trustees  in  trust  for  S.  during  her  life,  in 
such  terms  as  gave  her  the  legal  estate,  and  after  her  death  in  trust  to  sell. 
S.  desired  to  sell  the  estates  under  the  Settled  Land  Act,  and  applied  to 
the  surviving  trustee  for  the  title-deeds.  The  trustee,  acting  under  the 
advice  of  his  solicitor,  refused  to  give  them  up,  and  ^S'.  brought  an  action  of 
detinue  in  the  Queen's  Bench  Division,  and  recovered  judgment  against 
him  with  costs.  The  trustee  took  out  an  originating  summons  in  the 
Chancery  Division,  and  obtained  an  order  for  payment  of  the  costs  incurred 
in  the  action  out  of  the  trust  estate  : — 

Held,  that  the  costs  of  the  action  of  detinue  were  not  costs  in  the  dis- 
cretion of  the  Judge  of  the  Chancery  Division  within  Order  lxv.,  rule  1, 
and  that  his  decision  was  subject  to  appeal : 

Held,  also,  reversing  the  decision  of  Kehewich,  J.,  that  the  trustee,  not 
having  shewn  reasonable  cause  for  defending  the  action,  was  not  entitled 
to  retain  out  of  the  trust  estate  the  costs  of  the  action  beyond  the  amount 
which  he  would  have  incurred  by  applying  for  leave  to  defend  it. 

Charles  v.  Jones  (1)  explained. 

This  was  an  appeal  from  an  order  of  Mr.  Justice  Kehewich.  The 
jroceedings  were  commenced  by  an  originating  summons  for  the 
lecision  of  a  question  which  had  arisen  in  the  administration  of 
jbe  estate  of  Sarah  Beddoe,  deceased.    The  Plaintiff  was  T.  P. 
Oownes,  the  surviving  executor  and  trustee  of  her  will ;  and  the 
)efendant  was  C.  B.  Cottam,  a  solicitor,  one  of  the  persons  bene- 
icially  interested  under  the  will.    The  question  on  which  the 
pinion  of  the  Court  was  required  was  whether  the  Plaintiff 
as  entitled  to  retain  and  be  paid  out  of  the  trust  estate  the 
)sts  of  and  relating  to  an  action  brought  against  him  in  the 


(1)  33  Ch.  D.  80. 

2  g  2 
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0.  A.      Queen's  Bench  Division  by  Mary  Ann  Savage,  the  tenant  for  life 
1892      under  the  will,  including  in  such  costs  all  charges  and  expenses 
7^      properly  incurred  by  him  as  trustee  in  relation  to  such  action. 
Beddoe.        ^^^^/^  Beddoe,  by  her  will,  dated  the  29th  of  August,  1876'/ 
devised  her  real  estate  to  T.  P.  Bownes  and  another  trustee^ 
who  was  dead,  in  trust  to  permit  and  suffer  Mary  Ann  Savage  to; 
receive  the  rents  and  profits  during  her  life,  and  after  her  death! 
in  trust  to  sell  the  same  and  divide  the  proceeds  among  certain! 
persons,  of  whom  (7.  B.  Cottam  was  one.    The  testatrix  died  in- 
February,  1885.    In  1889,  Mary  Ann  Savage,  being  desirous  oi 
selling  the  estates  under  the  Settled  Land  Act,  claimed  the  deeds 
from  Bownes  ;  but  Boivnes,  acting  under  the  advice  of  his  solicitor, 
refused  to  give  them  up.    On  the  1st  of  March,  1889,  Mrs.  Savage 
commenced  an  action  of  detinue  in  the  Queen's  Bench  Division 
against  Boivnes.    On  the  7th  of  March,  1889,  Bownes,  through 
liis  solicitor,  Mr.  Trow,  consulted  counsel,  who  stated  that  he  hac 
come  to  the  conclusion  with  some  hesitation  that  Mrs.  Savagt 
was  legal  tenant  for  life  under  the  will,  and  as  such  was  entitl 
to  the  custody  of  the  deeds.    On  the  25th  of  March,  Boi 
obtained  a  further  opinion,  in  which  counsel  suggested  that 
summons  should  be  taken  out  in  the  action  to  stay  it,  for  th 
purpose  of  an  originating  summons  being  taken  out  in  th 
Chancery  Division  to  determine  the  right  to  the  custody  of  th 
deeds ;  and  in  the  event  of  the  summons  in  the  action  bein 
unsuccessful,  he  recommended  that  an  allegation  should  be 
serted  in  the  statement  of  defence  that  the  Defendant  had  bee 
advised  that  the  point  was  doubtful,  but  submitted  to  act  as  t' 
Court  might  direct.    The  summons  was  taken  out  to  stay  p' 
ceedings  in  the  action,  but  was  unsuccessful,  and  Bownes  th 
put  in  a  defence  containing  the  submission  as  suggested. 

The  action  was  tried  before  Mr.  Commissioner  PMlhrick, 
Birmingham,  and  judgment  was  given  for  the  Plaintiff,  wi 
costs  to  be  paid  by  the  Defendant  Bownes, 

The  correspondence  which  passed  between  the  solicitors  f( 
the  parties  is  specially  referred  to  in  the  judgment  of  Lo 
Justice  Lindley, 

The  present  summons  was  taken  out  against  Cottam,  who  w 
appointed  to  represent  the  other  persons  interested  in  the  p 
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oeeds  of  the  residuary  real  estate  of  the  testatrix.  Mr.  Justice  c.  a. 
Kekewichy  who  heard  the  summons,  made  the  following  order:  1892 

The  Court,  being  of  opinion  that  the  amount  of  the  taxed  costs  ^JJ^^ 
paid  by  T.  P.  Bownes  to  the  Plaintiff  in  the  action  in  the  Queen's  Beddoe. 
Bench  Division — Savage  v.  Dowries — and  also  the  costs  of  the  said  ^^^^^^^ 
r.  P.  Bownes  in  the  same  action  as  between  solicitor  and  client,  Cottam. 
ought  to  be  allowed  to  the  said  T,  P.  Bownes  as  costs,  charges, 
and  expenses  properly  incurred,  doth  order  that  it  be  referred 
to  the  Taxing  Master  to  tax  the  costs,  &c.,  including  in  such 
taxation  any  charges  and  expenses  properly  incurred  by  him  in 
relation  to  the  trusts  of  the  real  estate  devised  by  the  will." 
Cottam  appealed  from  this  order. 

The  case  was  argued  first  on  the  28th  of  October,  and  was  re- 
argued on  the  2nd  of  December  on  the  question  whether  an 
appeal  could  be  brought. 

Cottam^  in  person,  in  support  of  the  appeal : — 

The  Plaintiff  was  not  justified  in  refusing  to  give  up  the  deeds 
k)  Mrs.  Savage  and  in  defending  the  action  which  was  brought 
against  him  on  that  account.  If  he  thought  there  was  any 
doubt  as  to  right  to  the  custody  of  the  deeds  he  ought  to  have 
applied  to  the  Court  for  its  direction.  The  Plaintiff  contends 
that  this  Court  has  no  jurisdiction  to  entertain  an  appeal  from 
the  order  of  Mr.  Justice  Keheivich  so  far  as  the  costs  of  the 
action  are  concerned,  inasmuch  as  the  costs  were  costs  within  the 
discretion  of  the  Judge  within  Order  Lxv.,  rule  1  (I).  But  these 
eosts  were  not  costs  in  proceedings  before  Mr.  Justice  Kehewiclij 
•ind,  therefore,  not  within  his  discretion.     They  were  costs 

(1)  Order  lxv.,  rule  1,  is  as  follows  :  ings,  of  any  right  to  costs  out  of  a  par- 

"  Subject  to  the  provisions  of  the  Acts  ticular  estate  or  fund  to  which  he 

md  these  rules,  the  costs   of  and  would  be  entitled  according  to  the 

Mcident  to  all  proceedings  in  the  rules   hitherto  acted  upon  in  the 

supreme  Court,  including  the  adrai-  Chancery  Division :  Provided  also  that, 

•listration  of  estates  and  trusts,  shall  where  any  action,  cause,  matter,  or 

1^6  in  the  disoretion  of  the  Court  or  issue  is  tried  with  a  jury,  the  costs 

^/udge  :  Provided  that  nothing  herein  shall   follow  the   event,  unless  the 

contained  shall  deprive  an  executor.  Judge  by  whom  such  action,  cause, 

I'lininistrator,  trustee,  or  mortgagee  matter,  or  issue  is  tried,  or  the  Court, 

who  has  not  unreasonably  instituted  shall,  for  good  cause,  otherwise  order.'* 
jr  carried  on  or  resisted  any  proceed- 
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C.  A.  incurred  in  another  Court,  and  were  simply  charges  and  expenses- 

1892  which  the  trustee  might  or  might  not  be  entitled  to  retain  out 
In  re         the  estate.    They  were,  therefore,  the  subject  of  appeal :  In  re 

Beddoe.  cJiennell  (1). 

DOWNES 
V. 

CoTTAM.        BensJiaiv,  Q.C.,  and  Lake,  for  the  Plaintiff:— 

The  costs  properly  incurred  by  a  trustee  in  the  execution  of 
his  trusts  are  within  Order  Lxv.,  rule  1 :  Charles  v.  Jones  (2).  In 
that  case  the  costs  properly  incurred  by  the  mortgagee  as  mort- 
gagee were  clearly  different  from  the  costs  of  the  action,  and  it 
Avas  there  held  that  as  they  had  been  allowed  by  the  Judge  there 
was  no  appeal  from  his  decision.  In  the  present  case,  if  the 
trustee  had  been  refused  leave  to  retain  his  costs  paid  in  Savage 
V.  Bownes  out  of  the  estate,  he  might  have  appealed ;  but  the 
cestui  que  trust  cannot  appeal  against  the  permission  to  retain 
them.  If  an  appeal  is  allowed,  we  contend  that  the  trustee  wa» 
justified  in  defending  the  action.  He  acted  hona  fide  and  under 
legal  advice.  The  learned  Commissioner  who  tried  the  actioa 
expressed  his  opinion  that  his  conduct  was  reasonable,  and  that 
his  costs  ought  to  be  allowed  out  of  the  trust  fund. 

LiNDLEY,  L.J. : — 

This  is  an  appeal  from  an  order  of  Mr.  Justice  KeJcetvicJi  allowing 
the  PlaiMiff;  a  trustee,  certain  costs,  charges,  and  expenses  out  of 
the  estate.  The  Plaintiff  was  trustee  of  the  will  of  a  Miss  Beddoe, 
She  devised  her  real  property  to  the  Plaintiff  Dowries  in  trust  to 
permit  and  suffer  Mrs.  Savage  to  receive  the  rents  and  profits 
during  her  life,  and  after  her  death  upon  trust  to  sell  and  divide 
the  proceeds  amongst  various  persons,  of  whom  the  Defendant 
Gottam  is  one.  He  is  a  solicitor  ;  he  was  a  nephew  of  Mrs.  Savage^ 
and  was  her  solicitor.  Miss  Beddoe  died  in  February,  18S5,  and, 
shortly  after  her  death,  Mr.  Troiv,  as  solicitor  for  the  Plaintiff, 
applied  to  Mrs.  Savage  for  the  deeds  of  the  trust  property  and 
received  them  from  her.  The  rents  were  received  by  or  were 
paid  to  Mrs.  Savage  for  some  years,  and  all  went  smoothly  until 
February,  1889,  when  Mrs.  Savage,  or  Mr.  Cottam  for  her,  thought 
it  would  be  desirable  that  she  as  tenant  for  life  should  sell  the 
(1)  8  Ch.  D.  492.  (2)  33  Ch.  D.  80. 
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trust  property  under  the  Settled  Land  Act.  In  order  to  sell  the 
property  Cottam  wanted  the  deeds,  and,  on  the  21st  of  February, 
1889,  he  asked  Bournes,  the  trustee,  for  them.  Bownes  applied 
to  his  solicitor,  Troiv,  for  advice.  He  told  Cottam  verbally  on  the 
23rd  of  February,  1889,  that  he  should  advise  his  client  not  to 
give  them  up.  On  the  25th  of  February  Trow  asked  Cottam  for 
the  authorities  on  which  he  said  he  relied  in  support  of  his 
client's  claim  to  the  deeds.  On  the  1st  day  of  March,  1889, 
Cottam  issued  a  writ  in  the  name  of  Mrs.  Savage  against  Bownes 
in  the  Queen's  Bench  Division  to  obtain  the  deeds.  On  the  7th 
or  8th  of  March,  1889,  Trow  obtained  counsel's  opinion  on  the 
course  to  be  pursued.  His  advice  is  partly  coutained  in  an 
opinion  dated  the  7th  of  March,  1889,  and  partly  in  a  verbal 
communication  made  to  Trow's  London  agents,  and  the  effect  of 
which  is  given  in  their  letter  to  Trow  of  the  8th  of  March,  1889. 
On  the  9th  of  March  Trow  wrote  to  Cottam  as  follows  :  "  I  beg  to 
inform  you  as  solicitor  to  the  Plaintiff  that  Mr.  Bownes  has  been 
advised  by  counsel  that  the  point  as  to  the  custody  of  the  deeds 
is  extremely  doubtful,  and  that  until  it  is  decided  who  is  the 
proper  custodian  of  them  I  feel  bound  to  advise  him,  as  the  sur- 
viving trustee,  to  retain  them,  and  that  they  can  be  produced  to 
your  client  for  inspection  at  any  time,  or,  if  required  for  any 
definite  purpose  by  her,  they  can  be  handed  over  to  you  as  her 
solicitor  on  a  proper  undertaking  being  given  for  their  return." 
On  the  25th  of  March,  Trow  obtained  another  opinion  from 
counsel,  who  advised  a  summons  to  stay  the  action  on  the  Defen- 
dant's undertaking  to  obtain  direction  from  a  Judge  in  the 
Chancery  Division.  Counsel  also  advised  on  the  kind  of  defence 
to  be  put  in  by  Bownes  if  the  application  to  stay  should  be  unsuc- 
cessful. Before  the  step  thus  advised  could  be  taken,  Cottam, 
on  the  28th  of  March,  1889,  wrote  to  Trow  as  follows :  "At  the 
interview  I  had  with  you  this  morning,  in  which  I  complained 
that  you  should  have  applied  for  a  month's  time  to  deliver 
your  statement  of  defence  with  the  object  presumably  of  em- 
barrassing the  Plaintiff  in  the  proposed  sale  of  the  property  of 
which  she  is  legal  tenant  for  life  under  the  will  of  Miss  S. 
Beddoe,  you  stated  that  the  words  '  on  a  proper  undertaking 
being  given  for  their  return,'  in  your  letter  to  me  of  the  9th  of 
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March,  1889,  were  intended  by  you  to  convey  that  in  case  of 
the  sale  of  the  property  you  would  not  have  required  the  title 
deeds  to  be  returned.    I  then  told  you  that  that  was  not  the 
inference  to  be  drawn  from  that  letter,  and  that  if  you  so 
intended  and  had  so  stated  in  plain  words  I  should  on  my 
client's  side  have  accepted  the  deeds,  and  the  action  could  have 
Lindiey,  L.J.  becu  thcu  stoppcd  ou  payment  of  the  very  small  costs  then  in- 
curred.   This  I  now  repeat  and  say,  that  if  you  will  pay  the 
costs  of  the  action  to  this  time,  I  will  accept  the  deeds  in  order 
to  enable  me  properly  to  prepare  for  the  sale,  and  to  hand  over 
the  deeds  to  any  purchaser  or  purchasers,  though,  in  my  opinion, 
my  client's  right  to  them  is  absolute  without  condition.  You 
stated  this  morning  you  were  going  to  take  other  proceedings 
as  to  the  deeds,  and  that  I  should  hear  in  a  few  days  what  they 
were.    I  deprecate  the  incurring  of  useless  costs,  and  shall 
object  to  them  being  paid  out  of  the  estate.    I  have  instructions 
to  proceed  with  the  sale  without  delay,  and,  if  this  offer  be  not 
accepted,  must  hold  you  responsible  and  your  client  for  any 
damages  caused  by  your  non-acceptance,  and  I  shall  be  glad  of 
a  reply  by  11  to-morrow  to  this  letter."    Pausing  here  for  a 
moment,  it  is,  in  my  opinion,  much  to  be  regretted  that  Mr. 
Dowries  was  not  advised  to  hand  over  the  deeds  and  put  an  end 
to  the  action  by  paying  the  costs  of  it  up  to  that  date.    Had  he 
done  so,  I  do  not  believe  that  any  Judge  would  have  disallowed 
them  out  of  the  estate.    Unfortunately,  Dowries  s  solicitor  did  not 
consult  counsel  again  as  to  what  ought  to  be  done  after  the 
receipt  of  this  letter,  but  acted  on  the  advice  he  had  previously 
received.    On  the  30th  of  March,  he  took  out  a  summons  to 
stay  the  action  as  advised.    The  summons  was  dismissed,  and 
the  costs  were  made  costs  in  the  action.    This  experiment 
therefore,  failed,  and  the  costs  were  increased  by  it.    On  the 
9th  of  April,  a  defence  such  as  had  been  advised  by  counsel  was 
put  in.    This  defence  submitted  the  rights  of  the  parties  to  the 
decision  of  the  Court.    Such  a  defence  is  common  enough,  and 
not  without  use  in  the  Chancery  Division  in  actions  for  the 
administration  of  trusts ;  but  a  submission  by  a  defendant  to 
act  as  the  Court  may  direct  is  of  no  use  in  an  action  by  a  legal 
owner  to  enforce  his  legal  rights  adversely  to  a  person  who. 
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although,  he  is  trustee  for  others,  is  not  a  trustee  for  the  plaintiff 
in  that  action. 

On  the  24th  of  April,  after  some  correspondence,  in  the  course 
of  which  Cottam  more  than  once  urged  Trow  to  hand  over  the 
deeds  and  pay  the  costs  of  the  action,  the  deeds  were  handed 
over  to  Cottam  on  an  undertaking  to  return  them  if  the  property 
should  not  be  sold.  On  the  13th  of  August,  judgment  in  the 
action  was  given  for  the  Plaintiff  with  costs ;  but  the  learned 
Commissioner  who  tried  the  case  said  that  he  saw  no  reason 
why  the  costs  should  not  ultimately  come  out  of  the  trust 
estate.  Although  the  Commissioner  had  read  the  correspond- 
ence, he  had  not  read  the  opinion  of  counsel ;  but  if  he  had,  I 
do  not  think  his  view  would  have  been  different.  The  costs  of 
this  action  were  taxed  at  £116  2s.  M.,  viz.,  £64  19s.  10c?. 
Plaintiff's  costs,  and  £51  2s.  Qd,  Defendant's  costs.  In  August, 
1S91,  Mrs.  Savage  died.  Some  of  the  property  was  sold  in  her 
lifetime  and  some  not.  On  the  9th  of  February,  1892,  Downes 
took  out  an  originating  summons  for  an  order  authorizing  him 
to  retain  the  above  costs  out  of  the  trust  estate.  Mr.  Cottam,  as 
a  residuary  devisee,  was  made  a  Defendant  to  this  summons,  and 
he  was  appointed  to  represent  the  other  residuary  devisees,  who 
were  numerous.  He  opposed  the  summons,  the  costs  of  which 
have  amounted  to  a  considerable  sum.  The  summons  was  heard 
by  Mr.  Justice  Kehewieli,  and  he  authorized  the  payment  of  the 
costs  of  the  action  and  of  the  summons  out  of  the  trust  estate. 
From  this  order  Mr.  Cottam  has  appealed. 

The  first  question  which  arises  is  whether  any  appeal  lies  from 
that  order,  and  for  reasons  which  I  will  give  presently  I  am  of 
opinion  that  an  appeal  does  lie.  The  important  sections  and 
rules  which  we  have  to  consider  are  the  49th  section  of  the  Judi- 
cature Act,  1873,  and  the  Order  lxv.,  rule  1.  The  49th  section 
of  the  Act  of  1873  runs  thus:  "No  order  made  by  the  High 
Court  of  Justice  or  any  Judge  thereof,  by  the  consent  of  parties, 
or  as  to  costs  only,  which  by  law  are  left  to  the  discretion  of  the 
Court,  shall  be  subject  to  any  appeal,  except  by  leave  of  the 
Court  or  Judge  making  such  order."  Therefore,  we  have  to 
ascertain  what  costs  only  are  by  law  left  to  the  discretion  of 
the  Court.    That  is  found  by  turning  to  Order  lxv.,  rule  1. 
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[His  Lordship  read  the  rule  and  proceeded  : — ]  Now,  in  the 
first  place,  it  will  be  observed  that  neither  in  the  Act  nor 
in  the  rule  is  there  a  word  said  about  charges  and  expenses, 
either  of  mortgagees  or  trustees.  The  49th  section  relates  to 
"  costs  only "  which  by  law  are  left  to  the  discretion  of  the 
Judge.  Order  lxv.,  rule  1,  relates  to  costs  only,  but  says  that, 
"subject  to  the  provisions  of  the  Acts  and  these  rules,  the 
costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court, 
including  the  administration  of  estates  and  trusts,  shall  be  in 
the  discretion  of  the  Court  or  Judge."  The  object  of  intro- 
ducing those  words,  "  including  the  administration  of  estates  and 
trusts,"  which  are  not  found  in  the  preceding  order  made  under 
the  Judicature  Act,  was  really  to  emphasize  the  first  part  of  the 
rule,  and  to  check,  and  I  think  it  has  had  the  effect  of  checking, 
the  old  Chancery  practice  of  giving  costs  out  of  the  estate, 
almost  as  a  matter  of  course,  without  the  Judge  exercising 
any  discretion  in  each  particular  case,  which  he  ought  to  do. 
Then  what  costs  are  there  referred  to  ?  "  Subject  to  the  pro- 
visions of  the  Act  and  these  rules,  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Court  shall  be  in  the  discretion 
of  the  Court  or  Judge."  What  Court  or  Judge  ?  I  apprehend 
the  meaning  of  the  rule  is  quite  obvious,  that  in  every  pro- 
ceeding in  the  Court  the  costs  of  that  proceeding  are  in  the 
discretion  of  the  Judge  who  has  to  deal  with  it — who  has  to  try 
it.  He  knows  the  facts  of  the  case,  he  knows  the  conduct  of  the 
parties  and  the  nature  of  the  controversy,  and  the  costs  of  every 
proceeding  are,  therefore,  placed  in  the  discretion  of  the  Judge 
who  tries  the  proceeding.  It  does  not  mean  that  the  costs  in  a 
proceeding  are  to  be  in  the  discretion  of  the  Court  or  Judge 
before  whom  these  costs  may  incidentally  come,  upon  an  appli- 
cation to  have  them  borne  by  some  fund  or  some  person  not 
before  the  Court  in  the  proceedings  in  which  they  have  been 
incurred — that  is  not  the  meaning  of  the  rule.  Although  costs 
are  costs  when  they  are  incurred,  the  moment  you  come  to  ask 
that  they  shall  be  borne  as  expenses  by  a  particular  fund,  or  by 
persons  not  parties  to  the  proceedings  in  which  they  were 
incurred,  they  become,  not  costs,  but  charges  and  expenses,  and 
when  once  you  get  them  into  the  category  of  charge^  and 
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expenses  this  rule  and  this  enactment  do  not  apply  to  them. 
For  example,  the  costs  of  the  action  of  Savage  v.  Bownes  were 
in  the  discretion  of  the  learned  Commissioner  who  tried  that 
case ;  they  were  discretionary  with  him,  and  in  the  exercise  of 
his  discretion  he  gave  the  successful  party  the  costs,  which  of 
course  he  would  do  unless  there  was  some  reason  for  the  con- 
trary— still  they  were  in  his  discretion.  But  when  you  ask  a 
Judge  in  the  Chancery  Division  to  allow  those  costs  to  the 
Defendant  who  has  been  unsuccessful,  those  costs  immediately 
assume  the  character  of  charges  and  expenses ;  they  are  not 
costs  of  the  preceeding  before  the  Chancery  Judge  who  was  asked 
to  allow  them.  They  are  no  more  costs  in  that  sense,  no  more 
costs  in  his  discretion,  than  any  other  charges  and  expenses 
would  be — such,  for  example,  as  charges  and  expenses  incurred 
by  trustees  in  taking  advice,  or  in  sales,  or  any  abortive  pro- 
ceeding— all  of  which  may  be  perfectly  proper.  I  should  have 
thought  that  on  principle  this  was  tolerably  plain,  had  it  not 
been  for  the  case,  which  has  been  so  much  discussed  in  this  argu- 
ment, of  Charles  v.  Jones  (1).  The  view  I  am  taking  of  the 
distinction  be.tween  costs  and  charges  and  expenses  was  taken 
in  the  case  of  In  re  Chennell  (2) — a  decision,  it  is  true,  on  the  old 
rules,  but  which  appears  to  me  as  applicable  to  the  new  rules  as 
to  the  old.  But  Charles  v.  Jones  certainly  looked  like  a  decision 
the  other  way,  and  it  was  not  until  we  sent  for  the  Kegistrar's 
book  that  the  obscurity  which  arose  from  the  report  was  cleared 
up.  Order  lxv.,  rule  1,  makes  all  costs  discretionary  with  the 
Judge  who  tries  the  proceedings  in  which  the  costs  have  been 
incurred  ;  but  then  there  is  this  proviso  in  favour  of  trustees  and 
mortgagees,  that  they  are  not  to  be  deprived  in  the  discretion  of 
the  J udge  of  those  costs  to  which  they  are  entitled  according  to 
the  settled  rule  which  has  prevailed.  It  is  right,  of  course,  that 
they  should  be  allowed  costs,  charges,  and  expenses  properly 
incurred  against  a  mortgagor  or  mortgagee,  and,  therefore,  if 
they  are  deprived  of  their  costs,  charges,  and  expenses  properly 
incurred  they  can  appeal.  That  was  settled  in  the  case  of 
Turner  v.  Hancock  (3),  which  was  referred  to  in  this  argument. 

(1)  33  Ch.  D.  80.  (2)  8  Ch.  D.  492. 

(3)  20  Ch.  D.  303. 
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C.A.      Then  comes  the  converse  case  of  Charles  v.  Jones  (1),  in  which 
1892       a  mortgagee  who  has  been  guilty  of  some  misconduct  was  never- 
^j^r6      theless  allowed  his  costs  against  the  mortgagor.    The  mortgagor 
B.iiDDOE.     appealed,  and  the  Court  of  Appeal  held,  on  the  true  construction 
V.        of  Order  Lxv.,  rule  1,  that  the  mortgagor  could  not  appeal 
CoTTAM.     i^ecause,  although  there  was  misconduct,  the  costs  became  costs 
LiQdiey,  L.J.  ^i^ijijQ  the  discrction  of  the  Judge  who  had  ordered  them  to 
be  paid  by  the  mortgagor,  or  added  to  the  security  of  the  mort- 
gagee, which  is  the  same  thing,  and  they  were  not  within  the 
proviso.    There  was  in  the  judgment  of  Lord  Justice  Cotton  a 
passage  which  looked  as  if  some  question  had  arisen  about 
charges  and  expenses  as  distinguished  from  the  costs,  and  that 
was  the  doubt  which  induced  us  to  have  the  case  put  in  the 
paper  again  in  order  that  it  might  be  investigated ;  but  when 
you  come  to  look  at  that  case,  I  do  not  think  the  point 
before  us  was  before  the  Court  in  Charles  v.  JoneSy  nor  was  it 
involved  in  the  decision.     The  controversy  was  whether  the 
mortgagor  could  appeal  against  costs  allowed  to  the  mortgagee 
who  had  misconducted  himself.     Then  we  found  in  Yice- 
Chancellor  Bacon's  order,  which  was  under  appeal,  a  direction 
that  the  costs  of  the  mortgagee  properly  incurred  should  also 
be  allowed.     There  was  no  controversy  there,  as  there  is  here, 
as  to  the  propriety  of  any  costs  or  expenses  or  charges — that 
was  not  the  point  at  all,  but  the  suggestion  was  that  the 
Judge  had  gone  too  far.    The  answer  of  the  Court  of  Appeal 
was,  No.    Therefore,  notwithstanding  there  was  an  ambiguity, 
which  is  removed  when  you  look  at  Vice- Chancellor  Bacons 
crder,  it  appears  to  me  that  Charles  v.  Jones  is  not  an  authority 
against  the  appeal  in  this  case,  and  on  principle,  on  the  true 
construction  of  the  Acts  and  rules,  it  appears  to  me  that  the 
appeal  lies. 

Having  arrived  at  this  conclusion  on  the  right  of  appeal,  we 
must  proceed  to  consider  what  ought  to  be  done  and  whether 
the  order  appealed  from  is  right  or  wrong.  The  order  appealed 
from  is  this :  "  The  Court  doth  order  that  it  be  referred  to  the 
Taxing  Master  to  tax  the  costs  of  the  Plaintiff  Boivnes  of  the 
said  action  " — that  is  the  action  at  law  unsuccessfully  defended 

(1)  33  Ch.  r.  80. 
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by  him  against  Mrs.  Savage — "  and  also  his  costs  of  this  appli-      a  A. 
cation" — that  is  the  summons  to  have  those  costs  out  of  the  i892 
estate — "  including  the  costs  of  the  application  for  the  cross-  "J^^ 
examination  of  the  Plaintiff  as  between  solicitor  and  client";  Beddoe. 
and  then  there  is  this  addition,    Including  in  such  taxation  any  ^^^^^^ 
charges  or  expenses  properly  incurred  by  him  in  relation  to  the  Cottam. 
execution  of  the  trusts."    There  is  no  appeal  against  that — that  Lindiey,  l.x 
is  right  enough,  of  course ;  but  the  appeal  is  against  that  part  of 
the  order  of  Mr.  Justice  KeJcewich  which  allows  the  trustee  the 
costs  of  the  unsuccessful  action  at  law,  and  as  a  consequence 
against  that  part  of  the  order  which  directs  the  costs  of  the 
application  to  come  out  of  the  estate. 

Notwithstanding  the  terms  of  the  devise,  Mrs.  Savage  was 
legal  tenant  for  life  and  was  entitled  to  the  deeds,  and  no  doubt 
ought  to  be  thrown  by  the  Court  on  this  point.  It  is  perfectly 
clear  when  the  authorities  are  looked  into.  But  no  trustee  could 
be  reasonably  expected  to  know  this ;  and  no  solicitor  can  be 
blamed  for  not  seeing  at  a  glance  what  the  rights  of  the  parties 
were.  Trow  himself  thought  Cottam  was  right ;  but  Trow  did  not 
act  unreasonably  in  taking  time  to  consider,  nor  in  consulting 
counsel,  nor  in  being  guided  by  him  rather  than  by  his  opponent 
Cottam.  But  a  trustee  who,  without  the  sanction  of  the  Courty 
commences  an  action  or  defends  an  action  unsuccessfully,  does  so 
at  his  own  risk  as  regards  the  costs,  even  if  he  acts  on  counseFs 
opinion  ;  and  when  the  trustee  seeks  to  obtain  such  costs  out  of 
his  trust  estate,  he  ought  not  to  be  allowed  to  charge  them  against 
his  cestui  que  trust  unless  under  very  exceptional  circumstances. 
If,  indeed,  the  Judge  comes  to  the  conclusion  that  he  would  have 
authorized  the  action  or  defence  had  he  been  applied  to,  he 
might,  in  the  exercise  of  his  discretion,  allow  the  costs  incurred 
by  the  trustee  out  of  the  estate  ;  but  I  cannot  imagine  any  other 
circumstances  under  which  the  costs  of  an  unauthorized  and 
unsuccessful  action  brought  or  defended  by  a  trustee  could  be 
properly  thrown  on  the  estate.  Now,  if  in  this  case  the  trustee 
had  applied  by  an  originating  summons  for  leave  to  defend  the 
action  at  the  expense  of  the  estate,  I  cannot  suppose  that  any 
Judge  would  have  authorized  him  to  do  so.  Consequently,  I 
should  not  myself  have  allowed  these  costs  out  of  the  estate. 
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I  entirely  agree  that  a  trustee  is  entitled  as  of  right  to  full 
indemnity  out  of  his  trust  estate  against  all  his  costs,  charges, 
and  expenses  properly  incurred  :  such  an  indemnity  is  the  price 
paid  by  cestuis  que  trust  for  the  gratuitous  and  onerous  services  of 
trustees ;  and  in  all  cases  of  doubt,  costs  incurred  by  a  trustee 
ought  to  be  borne  by  the  trust  estate  and  not  by  him  personally. 
The  words  "  properly  incurred  "  in  the  ordinary  form  of  order 
are  equivalent  to  "not  improperly  incurred."  This  view  of  a 
right  of  a  trustee  to  indemnity  is  in  conformity  with  the  settled 
practice  in  Chancery  and  with  Turner  v.  Hancoch  (1),  the  latest 
decision  on  the  subject. 

But,  considering  the  ease  and  comparatively  small  expense 
with  which  trustees  can  obtain  the  opinion  of  a  Judge  of  the 
Chancery  Division  on  the  question  whether  an  action  should  be 
brought  or  defended  at  the  expense  of  the  trust  estate,  I  am  of 
opinion  that  if  a  trustee  brings  or  defends  an  action  unsuccess- 
fully and  without  leave,  it  is  for  him  to  shew  that  the  costs  so 
incurred  were  properly  incurred.  The  fact  that  the  trustee  acted 
on  counsel's  opinion  is  in  all  cases  a  circumstance  which  ought 
to  weigh  with  the  Court  in  favour  of  the  trustee ;  but  counsel's 
opinion  is  no  indemnity  to  him  even  on  a  question  of  costs.  This 
was  decided  in  Stott  v.  Milne  (2).  In  this  case,  I  am  compelled 
to  say  that  counsel  made  a  mistake  in  advising  that  there  was 
any  doubt  about  Mrs.  Savage's  right  to  the  deeds ;  and  Trow 
made  a  mistake  in  acting  on  a  doubtful  opinion  and  in  not 
applying  by  an  originating  summons  for  leave  to  defend  the 
action,  as  he  was  advised  that  he  had  a  doubtful  case.  Under 
these  circumstances,  it  appears  to  me  that  the  order  of  Mr. 
Justice  Keheivich  allowing  the  whole  costs  of  that  unsuccessfully 
defended  action  out  of  the  estate  ought  to  be  discharged,  and 
that  an  order  ought  to  be  made  more  in  accordance  with  what 
is  just  to  the  parties  on  both  sides.  The  order  which  we  think 
it  right  to  make  is  this  :  Yary  that  order.  As  to  the  costs  of 
Savage  v.  Dowries,  Bovmes  ought  only  '.to  have  such  costs  as  he 
would  have  incurred  had  he  applied  for  leave  to  defend  at  the 
expense  of  the  estate,  and  as  we  do  not  intend  to  have  a  further 
taxation  or  to  have  any  further  costs  incurred  about  this  un- 
(1)  20  Ch.  D.  303.  (2)  25  Ch.  D,  710. 
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fortunate  matter,  we  shall  fix  them  at  £35.  As  to  Doivnes'  costs 
of  his  summons  to  get  his  costs  out  of  the  estate,  he  ought  to  be 
allowed  a  reasonable  sum,  say  £20 ;  but  no  more.  As  to  Cottanis 
costs  of  this  summons,  he  was  right  in  appearing  and  in  opposing 
the  claim  of  Bownes,  and  he  has  saved  the  estate  thereby  a  con- 
siderable sum ;  but  he  has  unnecessarily  incurred  expense.  He 
ought  to  be  allowed  £20  for  his  costs  of  this  summons  out  of 
the  estate,  and  no  more.  As  to  the  costs  of  the  appeal,  Cotfam 
succeeds  in  part,  and  the  estate  has  benefited  by  this.  On  the 
other  hand,  he  asked  for  too  much,  and  we  propose  to  give  him 
£10  as  the  costs  of  this  appeal  out  of  the  estate  ;  and  there  will 
be  no  other  order  as  to  the  costs  of  the  appeal. 

BowEN,  L.J. : — 

I  also  am  of  opinion  that  an  appeal  lies.  The  costs  of  the 
collateral  action  in  the  Queen's  Bench  become,  in  my  opinion, 
charges  and  expenses  when  the  trustee  seeks  to  recoup  himself 
for  them  in  the  administration  of  the  trust.  They  were  costs  in 
their  origin,  but  cease  to  be  costs  which  are  purely  within  the 
unappealable  discretion  of  a  Court  when  an  attempt  is  made  to 
fix  them  on  the  trust  fund.  Order  Lxv.  rule.  1,  directs  that 
subject  to  the  provisions  of  the  Acts  and  the  rules,  the  costs  of 
and  incident  to  all  proceedings  in  the  Supreme  Court,  including 
the  administration  of  estates  and  trusts,  shall  be  in  the  discretion 
of  the  Court.  In  order  to  understand  the  scope  of  this  general 
rule  which  deals  with  the  general  subject  of  costs,  and  in  order 
to  see  whether  there  is  or  is  not  an  appeal  as  regards  the  subject- 
matter  of  his  summons,  one  must  look  back  to  sect.  49  of  the  Act 
of  1873,  which  enacts  that  no  order  made  by  the  High  Court  as 
to  costs  only,  which  by  law  are  left  to  the  discretion  of  the 
Court  "is  to  be  subject  to  an  appeal,  except  by  leave.  Unless 
an  appeal  in  the  present  case  is  taken  away  by  sect.  49,  an 
appeal  necessarily  still  lies.  Were,  then,  these  costs  of  the 
Queen's  Bench  action  costs  within  the  discretion  of  Mr.  Justice 
Kekewicli  ?  They  were  costs  as  between  the  parties  to  the  Queen's 
Bench  action,  and  as  between  these  parties  were  rightly  dealt 
with  by  the  Queen's  Bench  Judge.  But  when  one  of  the  parties 
to  the  Queen's  Bench  action  endeavours  to  recoup  himself  for 
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them  out  of  a  trust  fund,  can  they  be  said  to  be  still  costs  within 
the  meaning  of  sect.  49,  and  within  the  absolute  discretion  of  the 
Judge  who  hears  the  application  ?     So  to  hold  would  be  to 
deprive  cestuis  que  trust  of  an  appeal  upon  the  question  whether 
the  trustee  was  justified  in  defending  a  collateral  action.  In 
In  re  Chennell  (1)  the  Master  of  the  Kolls  and  the  Court  of  Appeal 
pointed  out  that  "  charges  and  expenses "  are  not     costs " 
within  sect.  49  ;  and  the  present  rule,  Order  lxv.,  rule  1,  which 
is  subsequent  to  In  re  Chennell,  in  still  adhering,  after  that 
decision,  to  the  former  word,  "  costs,"  cannot  be  taken  to  include 
"  charges  and  expenses  "  under  it.    Is  it  reasonable  to  sweep 
within  the  scope  of  a  section  dealing  with  general  costs  of  actions 
the  costs  of  an  independent  and  collateral  proceeding  between 
third  persons  tried  before  a  different  Judge  ?    If  this  were  a 
question  between  principal  and  agent,  can  it  be  said  that  under 
this  rule  the  costs  incurred  by  an  agent  in  an  action  brought  or 
defended  by  him  were  as  between  himself  and  his  principal  to  be 
within  the  absolute  discretion  of  some  other  Judge  who  had  not 
heard  the  case  ?    The  liability  of  the  principal  would  depend  on 
questions  of  pure  fact.     Why  should  the  discretion  of  a  Judge 
of  the  High  Court  conclude  the  matter  ?    Why  should  the  law 
be  otherwise  in  the  case  of  a  trust  fund  ?    All  matters  in  con- 
nection with  trust  funds  are  not  made  the  subject  of  pure 
discretion  of  a  Judge.    They  depend  on  questions  of  gravity 
involving  controversies  as  to  facts,  and  possibly  legal  questions 
of  right.   The  fallacy  of  the  Kespondent's  argument  lies  in 
supposing  that  because  a  trustee  has  to  pay  costs  in  a  collateral 
suit,  it  is  as  costs  that  he  inflicts  them  on  his  own  trust  fund. 
It  is  only  as  "  charges  and  expenses  "  that  he  can  recover  them, 
and  charges  and  expenses  are  not  matters  as  to  which  an  appeal 
is  taken  away,  either  under  sect.  49  of  the  Act  of  1873,  or  under 
Order  lxy.,  rule  1.    But  it  is  said  that  the  case  of  Charles 
Jones  (2)  decides  that,  although  in  such  a  case  the  trustee  may 
appeal,  the  cestuis  que  trust  may  not.    That  case  (rightly  decided, 
no  doubt,  on  the  rules)  nevertheless  is  one  which  inflicts  some 
hardship  on  trust  funds.    If  a  trustee  may  appeal  against  an 
order  finding  that  he  has  been  guilty  of  misconduct,  justice 
(1)  8  Ch.  D.  492.  (2)  33  Ch.  D.  80. 
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would  seem  to  indicate  that  an  appeal  ought  conversely  to  lie  in  C.  A. 
the  interest  of  infants  and  cestids  que  trust  where  the  decision  is  1892 
the  other  way.    However,  under  Order  lxv.,  rule  1,  it  is  not  so, 

and  we  ought  not  to  stretch  the  words  of  the  rule  in  order  to  Beddoe. 

DOWNES 

apply  such  a  hard  doctrine  to  "  charges  and  expenses  "  when  the  v. 
clear  words  seem  in  their  ordinary  sense  to  exclude  them.  But 
in  truth,  in  Charles  v.  Jones  (1),  the  point  raised  in  the  present  ^^^^^I^"^' 
case  as  to  the  lawfulness  of  an  appeal  did  not  really  arise.  The 
appeal  prosecuted  there  was  as  to  the  misconduct  of  a  mortgagee 
in  the  suit ;  and  the  Lord  Justice  Cotton,  while  holding  that  no 
appeal  lay  on  behalf  of  the  fund,  intimated  that  that  part  of  the 
order  of  Vice-Chancellor  Bacon  which  directed  that  costs  (in  the 
sense  of  charges  and  expenses)  properly  incurred  were  to  come 
out  of  the  fund  was  regular ;  but  he  does  not  say  that  on  the 
propriety  of  incurring  such  charges  and  expenses  no  appeal  would 
lie.  This  case,  therefore,  is  not  in  point.  In  my  opinion,  an 
appeal  here  lies,  and  I  proceed  to  consider  the  present  case  on 
its  merits. 

If  the  present  appeal  fails  what,  we  are  told,  amounts  to  nearly 
a  quarter  of  a  tiny  trust  fund  will  have  been  wasted  with  impunity 
in  an  unsuccessful  litigation  of  no  profit  whatever  to  the  trust ; 
and  the  legal  profession  will  have  devoured,  without  any  cor- 
responding advantage  to  anybody,  a  considerable  portion  of  a 
very  small  oyster.  The  Kespondent  was  trustee  of  an  estate  such 
as  I  have  described,  and  entitled  in  that  capacity  to  a  remainder 
fee  in  trust  for  sale  subject  always  to  the  previous  life 
terest  of  a  tenant  for  life.  The  tenant  for  life,  who  was  herself 
editating  a  sale  of  the  property  under  the  Settled  Land  Act, 
demanded — as  she  was  entitled  to  do — possession  of  the  title 
deeds.  On  the  true  construction  of  the  will  the  trustee  had  no 
answer  in  law  to  the  demand.  But  his  solicitor  entertained  at 
the  outset  some  doubt  as  to  the  law  of  the  case — doubts  which 
the  result  shewed  to  be  unfounded.  He  did  not  take  out  any 
summons  for  directions  from  the  Court,  as  he  might  have  done, 
and  thereby  have  avoided  litigation;  but  on  his  own  respon- 
sibility he  defended  the  action  down  to  the  trial  at  the  assizes, 
and  was  there  defeated  in  the  end.   The  vanquished  trustee  now 

(1)  33  Ch.  D.  80. 
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seeks  to  impose  the  costs  of  this  idle  and  fruitless  litigation  on 
the  estate  under  circumstances  which  I  shall  presently  examine. 

The  principle  of  law  to  be  applied  appears  unmistakeably 
clear.  A  trustee  can  only  be  indemnified  out  of  the  pockets  of 
his  cestuis  que  ^rws^  against  costs^  charges,  and  expenses  properly 
incurred  for  the  benefit  of  the  trust — a  proposition  in  which  the 
word  "  properly  "  means  reasonably  as  well  as  honestly  incurred. 
While  I  agree  that  trustees  ought  not  to  be  visited  with  personal 
loss  on  account  of  mere  errors  in  judgment  which  fall  short  of 
negligence  or  unreasonableness,  it  is  on  the  other  hand  essential 
to  recollect  that  mere  bona  fides  is  not  the  test,  and  that  it  is  no 
answer  in  the  mouth  of  a  trustee  who  has  embarked  in  idle  liti- 
gation to  say  that  he  honestly  believed  what  his  solicitor  told 
him,  if  his  solicitor  has  been  wrong-headed  and  perverse.  Costs, 
charges,  and  expenses  which  in  fact  have  been  unreasonably 
incurred,  do  not  assume  in  the  eye  of  the  law  the  character  of 
reasonableness  simply  because  the  solicitor  is  the  person  who 
was  in  fault.  No  more  disastrous  or  delusive  doctrine  could  be 
invented  in  a  Court  of  Equity  than  the  dangerous  idea  that  a 
trustee  himself  might  recover  over  from  his  own  cestuis  que  trust 
costs  which  his  own  solicitor  has  unreasonably  and  perversely 
incurred  merely  because  he  had  acted  as  his  solicitor  told  him. 

If  there  be  one  consideration  again  more  than  another  which 
ought  to  be  present  to  the  mind  of  a  trustee,  especially  the  trustee 
of  a  small  and  easily  dissipated  fund,  it  is  that  all  litigation 
should  be  avoided,  unless  there  is  such  a  chance  of  success  as  to 
render  it  desirable  in  the  interests  of  the  estate  that  the  neces- 
sary risk  should  be  incurred.  If  a  trustee  is  doubtful  as  to  the 
wisdom  of  prosecuting  or  defending  a  lawsuit,  he  is  provided  by 
the  law  with  an  inexpensive  method  of  solving  his  doubts  in  the 
interest  of  the  trust.  He  has  only  to  take  out  an  originating 
summons,  state  the  point  under  discussion,  and  ask  the  Court 
whether  the  point  is  one  which  should  be  fought  out  or 
abandoned.  To  embark  in  a  lawsuit  at  the  risk  of  the  fund 
without  this  salutory  precaution  might  often  be  to  speculate 
in  law  with  money  that  belongs  to  other  people.  With  these 
preliminary  observations,  I  proceed  to  narrate  succinctly  the 
story  of  this  wasteful  litigation. 
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The  Kespondent,  Downes,  was  created  trustee  under  a  will 
which  devised  the  estate  of  the  testatrix  to  himself  and  others  in 
trust,  to  permit  Mrs.  Savage  to  receive  the  rents  and  profits 
-during  her  life,  and  after  her  decease  to  sell  and  divide  the 
proceeds  amongst  several  persons,  of  whom  the  Appellant  GoUam^ 
himself  a  solicitor,  was  one.  Mrs.  Savage^  who  in  1889  was  an  old 
iady,  and  whose  solicitor  Cottam  was,  desired  as  life  tenant  to  sell 
the  trust  property  under  the  Settled  Land  Act,  and  for  this  purpose 
applied,  in  February,  1889,  through  Cottam,  to  Boivnes,  the 
Eespondent,  for  the  deeds.   Mr.  Trow,  the  Eespondent's  solicitor, 
advised  him  not  to  comply  with  this  request ;  and  on  the  1st  of 
March  Gottam,  on  behalf  of  the  life  tenant,  issued  a  writ  in 
detinue  against  the  Eespondent.    With  the  tone  and  temper  of 
Cottam,  who  acted  for  Mrs.  Savage,  I  have  no  sort  of  sympathy. 
He  was  availing  himself  of  her  legal  rights  to  deprive  a  brother 
solicitor  of  the  conduct  of  sales  which  the  trustee  in  the  end 
,  would  be  bound  to  make  as  soon  as  Mrs.  Savage  died,  and  his 
I  language  towards  the  Eespondent's  solicitor  appears  to  have  been 
overbearing,  irritating,  and  offensive.    But  I  cannot  agree  with 
the  Eespondent's  counsel  that  the  issue  of  the  writ  was  pre- 
i  mature.    No  such  point  was  ever  taken  before  the  learned 
!  Commissioner  in  the  action  of  detinue,  and  the  judgment  of  the 
learned  Commissioner  states  "that  it  must  be  taken  as  not 
denied  upon  the  pleadings  that  there  was  a  demand  and  a  refusal 
to  hand  over  the  deeds."    Indeed,  in  the  letter  of  the  5th  of 
sMarch,  written  immediately  after,  the  Eespondent's  lawyer 
ladmits  the  refusal  to  deliver  up  the  deeds.    That  Mrs.  Savage 
was  entitled,  as  against  the  Eespondent,  to  possession  of  the 
deeds,  was  in  my  opinion  open  to  no  doubt  whatsoever.    That  a 
layman  wholly  unacquainted  with  the  law  might  not  be  aware 
Whether,  on  the  true  construction  of  the  will,  Mrs.  Savage  was 
>o  entitled  is  very  possible.    That  even  an  experienced  lawyer 
night  wish  to  examine  the  authorities  in  order  to  instruct 
limself  upon  the  point  is  also  quite  likely.    The  authorities 
iowever,  when  examined,  are  perfectly  clear  on  the  subject,  and 
here  is  not  a  solicitor  in  the  profession  who,  after  consulting 
uch  authorities,  might  not  have  known  that  for  the  Eespondent 
0  defend  the  threatened  action  was,  to  say  the  least  of  it,  a 
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(langerons  thing,  and  calculated  gravely  to  imperil  the  small 
trust  fund.    Mr.  Trow,  the  Respondent's  solicitor,  appears  on  the 
issue  of  the  writ  to  have  become  himself  alarmed,  and  on  the  5th 
of  March  wrote  a  letter  with  the  view  of  obtaining  counsel's 
opinion.    He  states  in  his  letter  that,  according  to  the  cases  he 
has  examined,  the  words  of  the  will  "appear  to  vest  the  legal 
estate  in  the  tenant  for  life,  which,"  he  fears,  "  Mrs.  Savage  ; 
clearly  is,  within  the  meaning  of  the  Settled  Land  Act,''  and  he  : 
asks  his  London  agents  to  say  what  they  think  is  the  best  course 
for  him  to  adopt.    Counsel's  opinion  in  reply  states  that  "  on  the 
whole,  though  with  much  hesitation,  I  think  that  the  latter 
view  is  correct,  and  that  Mrs.  Savage  is  legal  tenant  for  life,  and 
therefore  entitled  to  the  custody  of  the  deeds."    Counsel  added 
that,  as  regards  costs,  if  the  question  had  been  raised  in  the  \ 
Chancery  Division,  the  trustee  would  have  had  his  costs  out  of  \ 
the  estate,  and  recommended  an  allegation  to  be  added  in  the 
statement  of  defence  in  the  action  of  detinue  that  Defendant  had  , 
been  advised  the  point  was  doubtful.    Counsel  did  not,  however, 
advise  the  action  to  be  defended,  or  state  that  it  could  be  ' 
defended  with  a  fair  prospect  of  success :  nothing  to  that  effect  I 
is  to  be  found  in  the  opinion.  * 
Pausing  here  to  review  the  situation,  the  following  facts  are  i 
clear.    The  Respondent,  through  his  solicitor,  now  knew,  on  the  \ 
7th  of  March,  that  his  counsel  feared,  as  he  himself  did,  that  he 
was  in  the  wrong.    His  counsel  had  not  even  advised  him  that 
the  action  might ^be  defended  with  any  reasonable  prospect  of  ; 
success.    What  was  the  duty  of  any  trustee  of  a  tiny  trust  fund  ? 
What  was  the  only  reasonable  course  that  could  thereupon  be , 
pursued  for  the  benefit  of  a  fund  of  this  description  ?  Obviously, 
either  to  abandon  the  defence  if  he  could  not  compromise,  or 
take  out  an  originating  summons  asking  the  direction  of  the  ,; 
Court.    The  smallness  of  the  estate  out  of  which  costs  if  ordered ! 
would  have  to  come,  the  character  of  the  question  at  issue,  the ' 
adverse  impression  of  counsel,  the  sense  that  the  authorities  on 
the  point  were  unfavourable :   all  these  things,  to  my  mind,  i 
made  it  absolutely  and  utterly  unreasonable  without  further 
advice  to  risk  the  money  of  the  cestuk  que  trust  in  a  common  la^ 
action  about  the  custody  of  these  deeds.    And  I  see  no  possible 
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reason  why  the  trustee  did  not  accept  the  terms  proposed  to  him  C.  A. 
in  Cottams  letter  of  the  28th  of  March,  even  if  he  had  not  1892 
;abandoned  his  defence  before.  The  litigation  pursued  its  course. 
A  futile  attempt  was  made  to  stay  the  common  law  action  on  the 
terms  of  taking  out  an  originating  summons  in  Chancery  to 
have  the  question  decided  there,  where  the  counsel  believed  the 
trustee  would  get  his  costs  allowed  out  of  the  fund.  A  useless 
profession  was  made  in  the  statement  of  defence  of  a  willingness 
as  soon  as  the  Court  of  the  Queen's  Bench  Division  should  pro- 
nounce judgment  to  submit  to  it — a  pious  expression  of  resigna- 
tion to  the  will  of  the  Court  borrowed  from  Chancery,  but  wholly 
thrown  away  upon  a  common  law  action  of  detinue.  And  on  the 
13th  of  August  at  the  assizes  the  learned  Commissioner  who 
sat  as  Judge  decided  the  action  against  the  Kespondent,  not 
expressing  any  doubt  upon  it.  There  was  no  appeal  against  his 
decision. 

Keliance  has  been  placed  by  the  Kespondent's  counsel  in  this 
Court  on  the  fact  that  in  delivering  judgment  the  learned  Com- 
missioner stated  that  if  he  had  to  deal  with  the  matter  on  the 
materials  before  him  he  saw  nothing  unreasonable  in  the  Respon- 
dent's conduct.  The  language  of  the  learned  Commissioner  is 
as  follows :  "  I  have  not  to  deal  with  the  question,  which  will 
arise  hereafter,  whether  the  trustee  is  entitled  to  retain  or  charge 
these  costs  against  his  trust  estate  when  that  estate  comes  into 
his  possession ;  but  perhaps  it  is  right  that  I  should  say  that  if  I 
had  to  deal  with  the  matter  now  I  see  nothing  unreasonable  in 
his  conduct  which  ought  to  deprive  him  of  them  on  the  ground 
that  he  has  acted  in  an  unfair  or  improper  manner,  or  done  that 
which  as  trustee  he  was  not  warranted  in  doing.  But  that 
matter  must  be  disposed  of  when  it  arises  by  the  proper  tribunal." 
The  learned  Commissioner  had  not  before  him  the  materials  now 
before  this  Court,  and  the  matter  is  at  large  for  us.  The  view  of 
Mr.  Justice  Kekewieh  in  the  Respondent's  favour  is  a  matter  that 
has  much  impressed  me.  The  note  furnished  to  us  of  his  judg- 
ment is  imperfect ;  but  I  think  Mr.  Justice  Kekewieh  has  been 
influenced  by  the  view  that  the  solicitor  of  the  Respondent  had 
acted  either  under  or  not  contrary  to  the  opinion  of  counsel.  He 
also  expresses  the  opinion  that  the  point  of  law  was  one  of 
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difficulty.  I  am  sensible  of  the  experience  of  IMr.  Justice  Keketvich 
in  these  matters;  but  I  am  bound,  when  I  have  a  clear  view,  to 
adhere  to  it,  however  I  may  differ  from  those  of  my  Brethren 
whom  I  respect.  As  I  have  above  stated,  I  myself  do  not  agree 
that  the  point  of  law  was  difficult.  It  is  a  point  with  which  a 
solicitor  might  well  be  unfamiliar.  That  I  freely  admit ;  but  as 
soon  as  the  authorities  are  examined  the  difficulty  vanishes. 
Even  if  the  point  of  law  was  difficult  this  does  not,  to  my  mind, 
iustify,  in  the  affairs  of  a  small  trust,  defending  an  action  of 
detinue  in  which  the  Kespondent's  solicitor  and  his  counsel  were 
both  unable  to  bring  themselves  to  believe  that  the  Kespondent 
would  succeed  without  making  some  effort  to  obtain  directions 
from  the  Court  or  to  make  terms  with  the  Plaintiff.  Any  other 
view  appears  to  me  fraught  with  the  utmost  danger  both  to  trust 
estates  and  to  the  practice  of  this  Court.  I  think  that  up  to  the 
9th  of  March  the  trustee  was  not  acting  unreasonably,  although 
he  was  acting  under  a  mistaken  impression  of  his  rights.  From 
and  after  the  9th  of  March  he  was  acting,  in  my  opinion,  most 
rashly  and  very  unreasonably.  He  ought,  I  think,  to  be  allowed 
out  of  the  trust  fund  the  costs  directed  by  Lord  Justice  Lindley, 
but  no  more.  This  will  relieve  the  trust  fund  of  the  burden 
placed  on  it  by  the  order  of  the  Court  below,  and  I  agree  that 
the  varied  order  which  my  Brother  Lindleij  has  stated  is  the 
correct  one. 


A.  L.  Smith,  L.J.,  concurred. 


Solicitors:  Tucker,  Lake,  &  Lyon,  agents  for  A,  P.  Trow, 
Cleohury  Mortimer  ;  Cottam. 
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In  re  SIR  E.  HARVEY'S  ESTATE. 
HARVEY  V.  GILLOW. 

[1892    H.  2010.] 

Will — LajpsG — Children  as  a  Class — Issue  taking  hy  Substitution — Wills  Act 
(1  Vict.  c.  26),  s.  33  \_Revised  Ed.  Statutes,  vol.  viii.,  p.  36]. 

The  rule  that  sect.  33  of  the  Wills  Act,  1837,  does  not  apply  to  gifts  to 
children  or  grandchildren  of  the  testator,  as  a  class,  is  not  affected  by  the 
fact  that,  in  the  events  which  happened,  the  class  consisted  of  but  one 
individual. 

Principles  of  the  decisions  in  Olney  v.  Bates  (1),  and  Browne  v.  Ham- 
mond (2)  discussed  and  applied. 

Adjourned  summons. 

This  was  an  application  by  the  surviving  trustee  of  the  will  of 
Admiral  Sir  Ediuard  Harvey,  for  the  purpose  of  ascertaining  who 
was  now  entitled,  in  the  events  which  had  happened,  to  the  one- 
fourth  share  of  his  residuary  personal  estate  settled  on  his 
daughter,  Eliza  Ann  Emmerson.  The  will,  so  far  as  material,  and 
the  facts,  were  as  follows : — 

The  testator,  by  his  will,  dated  the  10th  of  November,  1857, 
bequeathed  his  residuary  personal  estate  to  trustees,  upon  trust, 
as  to  one  equal  fourth  part  thereof,  to  pay  the  interest,  divi- 
dends, and  annual  produce  thereof  unto  his  daugher,  Eliza  Ann 
Emmerson,  the  wife  of  Biehard  Joynes  Emmerson,  and  her  assigns, 
during  the  term  of  her  natural  life,  and  from  and  after  her 
decease,  as  to  the  same  one  full  equal  fourth  part  of  his  said 
residuary  personal  estate,  in  trust  for  the  child,  if  only  one,  or 
the  children,  if  more  than  one,  lawfully  begotten,  and  to  be 
begotten  of  his  daughter,  Eliza  Ann  Emmerson,  who  should,  if  a 
son  or  sons,  live  to  attain  the  age  of  twenty-one  years,  or  who 
should,  if  a  daughter  or  daughters,  live  to  attain  that  age  or 
be  married,  to  be  divided  between  or  among  them,  if  more  than 
one,  in  equal  shares  absolutely.  And  if  there  should  be  no 
such  child  of  her  his  said  daughter,  who  should  if  a  son  live  to 
attain  the  age  of  twenty-one  years,  or  if  a  daughter  who  should 
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live  to  attain  that  age  or  be  married,  then  from  and  after  the 
decease  of  her  his  said  daughter,  and  subject  to  the  trusts  in  ; 
favour  of  her  child  or  children,  as  last  aforesaid,  upon  trust  to  ' 
pay  the  interest,  dividends,  and  annual  produce  of  the  said  one- 
fourth  part  of  his  residuary  personal  estate  unto  the  sdiid  Richard 
Joynes  Emmerson,  and  his  assigns  during  the  term  of  his  natural 
life,  in  case  he  so  long  remained  unmarried,  and  from  and  after 
his  decease  or  marriage  again,  which  should  first  happen,  and 
subject  to  the  trusts  in  favour  of  his  said  daughter  and  lier 
child  and  children,  as  last  aforesaid,  then  upon  certain  other 
trusts  for  the  benefit  of  the  testator's  other  children. 

The  testator's  daughter,  Eliza  Ann  Emmerson,  had  one  child 
only,  a  daughter,  who  attained  twenty-one  and  married  the 
Defendant  Alfred  Gilloiv,  in  October,  1863 ;  Mrs.  Gilloiv  died  in  ' 
August,  1864,  intestate,  leaving  one  child,  who  survived  the  1 
testator. 

The  testator  died  in  May,  1865.  '  \ 

Eliza  Ann  Emmerson  died  in  February,  1892,  leaving  her  { 

husband,  the  Defendant  Bichard  Joynes  Emmerson,  her  surviving.  ! 

The  Defendant  Alfred  Gilloiv  contended,  that  upon  taking  out  ! 

representation  to  his  deceased  wife,  he  was  entitled  to  the  one-  ' 

fourth  share  settled  on  the  testator's  daughter,  Eliza  Ann  \ 

Emmerson,  and  her  children. 

Church,  for  the  surviving  trustee  of  the  will. 

Farwell,  Q.C.,  and  Dauney,  for  the  Defendant  Alfred  Gilloic : —  i 

The  construction  placed  upon  sect.  33  of  the  Wills  Act,  1837,  ] 
by  Ohiey  v.  Bates  (1)  and  Browne  v.  Hammond  (2)  is  not  ap- 
plicable to  the  present  case,  where  there  is  a  lapse  by  failure  of 
the  class — the  very  thing  sect.  33  was  intended  to  provide  for.  | 
In  the  case  of  a  gift  to  a  class  of  children,  where  some  childreh  1 
survive,  there  is  no  lapse,  apart  from  sect.  33 ;  but  in  the  present  i 
case,  the  class  of  children  consisted  of  one  only.  The  principle  j 
of  Olney  v.  Bates  must  be  confined  to  gifts  to  a  class  where  some  ; 
member  of  the  class  survives ;  the  Yice-Chancellor  says  (3) :  ' 

,    (1)  3  Drew.  319.  (2)  Job.  210.  [ 
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"When  you  arrive  at  the  conclusion  that  there  would  have  been  CHITTY,  J. 
lapse,  then  the  statute  applies,  not  otherwise  " — that  is  the  key- 
note of  the  decision.  Mrs.  Gillow  left  a  child  who  survived  the 
testator,  and,  unless  sect.  33  applies,  there  will  be  a  lapse.  We 
submit  that  sect.  33  does  apply,  and  that  upon  taking  out 
administration  the  Defendant  Gillow  is  entitled  to  this  fourth 
share. 

Further,  we  say,  the  gift  here  is  equivalent  to  a  gift  to  the 
individual  grandchild,  the  words  in  the  will  being,  "  for  the  child 
if  only  one  " ;  the  daughter's  child,  therefore,  being  alive  at  the 
date  of  the  will,  was  a  persona  designata. 
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Byrne,  Q.C.,  and  G.  M.  Prior,  for  one  of  the  testator's  other 
children : — 

Sect.  33  of  the  Wills  Act,  1837,  applies  only  to  cases  of  strict 
lapse,  not  to  cases  of  gifts  to  a  class ;  the  reasoning  in  the  judg- 
ment in  Olney  v.  Bates  (1)  applies  just  as  forcibly  to  a  class 
consisting  of  one  as  to  a  class  consisting  of  a  dozen.  The 
decision  may  be  a  rather  strict  interpretation  of  the  33rd  section, 
but  it  is  too  late  to  question  it  now.  The  descriptive  words,  for 
"  the  child  if  only  one,"  or  the  children  if  more  than  one,  are  not 
a  designation  of  any  particular  child.  There  has,  therefore,  been 
a  failure  of  this  particular  gift,  and  the  subsequent  limitations 
take  effect. 

Bohertson-Maedonald,  for  B,  J.  Emmerson,  adopted  this  argu- 
ment. 


Farwell,  in  reply. 


1893.  Jan.  19.    Chitty,  J.  :— 

Olney  v.  Bates  was  decided  by  Kindersley,  V.C.,  in  1855.  The 
decision  turned  upon  a  consideration  of  the  established  law 
relating  to  a  gift  to  a  class  in  connection  with  the  law  of  lapse. 
It  may  have  been  thought  by  some  that  the  decision  was 
founded  upon  too  strict  an  application  of  these  doctrines  to  the 
33rd  section  of  the  Wills  Act ;  and  undoubtedly,  as  observed  by 

(1)  3  Drew.  319. 
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Jarman,  as  gifts  to  the  testator's  children  as  a  class,  are  of 
frequent  occurrence,  their  exclusion  from  this  provision  of  the 
statute  greatly  narrows  its  practical  operation  (1).  But  the 
same  point  came  in  1858  before  Wood,  Y.C.,  in  Brovme  v. 
Hammond  (2),  and  he  followed  and  adopted  the  decision  in 
Olney  v.  Bates  (3).  These  two  authorities  have  put  a  construc- 
tion on  the  33rd  section  which  has  been  since  constantly  acted 
upon  by  the  Courts,  and  has  never,  so  far  as  I  am  aware,  been 
judicially  called  in  question.  The  decisions  appear  to  have 
been  accepted  by  text- writers,  subject  only  to  the  observation 
already  cited,  which,  however,  does  not  attempt  to  impeach 
their  authority,  but  merely  states  their  practical  effect  (4).  It 
seems  too  late,  after  this  lapse  of  time,  for  any  Court  to  reopen 
the  question  then  apparently  settled,  and  upon  which  many 
titles  doubtless  depend :  see  the  observation  of  Earl  Selbome  in 
Holyland  v.  Lewin  (5).  I  certainly  cannot,  and  I  ought  not  to 
attempt  to  impair  the  decisions  or  to  fritter  away  the  principles, 
upon  which  they  are  founded.  The  difference  between  a  gift 
to  named  individuals,  and  a  gift  to  a  class,  in  reference  to  lapse, 
is  firmly  established.  A  gift  by  will  to  a  class  is  taken,  in 
Law  and  in  Equity,  to  be  a  gift,  where  it  is  immediate,  to  those 
only  who  survive  the  testator ;  and,  where  it  is  not  immediate 
but  postponed,  to  be  a  gift  to  those  only  who  survive  the 
testator,  or  come  into  being  before  the  period  of  distribution. 
Take  gifts  to  children  :  when  the  gift  is  to  a  child  named,  and 
he  dies  in  the  testator's  lifetime,  it  fails  to  take  effect,  apart 
from  the  33rd  section.  The  reason  of  its  thus  lapsing  is  found 
in  the  ambulatory  nature  of  a  will,  which  does  not  come  into 
operation  until  the  testator's  death ;  a  deceased  person  cannot 
take  under  a  will,  just  as  a  deceased  person  cannot  take  under 
a  deed,  which  has  an  immediate  operation.  But  where  the  gift 
is  to  children  as  a  class,  to  take  as  tenants  in  common,  a  child 
dying  in  the  testator's  lifetime,  was  excluded  by  the  law  as 
it  stood  before  the  passing  of  the  Wills  Ad ;  and,  according  to 

(1)  1  Jarman  on  Wills,  4tli  Ed.        (3)  3  Drew.  319. 

p.  353.  (4)  1  Jarman  on  Wills,  4tli  Ed. 

(2)  Joh.  210.  p.  353 ;  and  Theobald,  3rd  Ed.  p.  55& 

(5)  26  Ch.  D.  266,  271. 
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the  decisions  already  cited,  the  33rd  section  does  not  apply,  OHITTY,  J. 
although  the  child  leaves  issue  that  survives  the  testator.  The 
principle  acted  upon  was,  that  the  section  leaves  the  construc- 
tion of  these  class  gifts  unaltered  ;  and  that  these  gifts  are  s-till 
to  be  read  as  gifts  to  those  only  who  survive,  and  not  as  gifts 
to  the  possible  members  of  the  class  who  die  in  the  testator's 
lifetime ;  and  that  the  gift,  in  regard  to  those  children  who  so 
die,  is  not  to  be  treated  as  a  gift  to  individuals.  The  distinction 
between  gifts  to  individuals  and  to  a  class  is,  if  I  may  use  the 
expression,  engrained  in  the  law ;  it  is  well  illustrated  by  Leake 
V.  Bohinson  (1)  and  the  numerous  subsequent  decisions  on  the 
same  point,  including  PearJcs  v.  Moseley  (2)  in  the  House  of 
Lords.  This  distinction  formed  the  ground  of  the  decision  in 
Olney  v.  Bates  (3)  and  Browne  v.  Hammond  (4).  Kindersley,  V.C., 
laid  it  down  that  the  effect  of  the  devise  which  he  had  under 
consideration,  was  to  give  to  children  living  at  the  death,  and 
"  therefore,"  as  he  says  (5),  "  there  was  no  gift  to  Mrs.  Foster, 
and  the  statute  only  applies  to  the  representatives  of  children 
or  issue  to  whom  something  is  given."  Wood,  Y.C.,  concurs  in 
this  opinion,  and  says  expressly  (6)  that  a  gift  to  children  as  a 
class  is  not  within  the  33rd  section,  and  he  goes  on  to  explain, 
that  knowledge  of  the  law  as  to  the  operation  of  a  gift  to  a  class, 
must  be  imputed  to  a  testator. 

But  it  was  contended  in  the  case  before  me  that  the  section 
does  apply,  because  there  was,  in  the  events  which  happened, 
no  child  of  the  testator's  daughter,  Mrs.  Emmerson,  who  took 
under  the  gift  to  her  children  ;  consequently,  as  it  was  urged, 
there  was  a  lapse,  and  the  authorities  therefore  did  not  apply. 
Mrs.  Emmerson  had  in  fact  one  child  only,  a  daughter,  who  died 
in  the  testator's  lifetime,  leaving  issue  who  survived  the  testator. 
But  this  contention  is,  when  examined,  only  asking  me  in 
another  form  to  hold  that  the  gift  to  the  testator's  daughter's 
children,  as  a  class,  is  in  effect  a  gift  to  individuals.  Mr. 
Bauney  felt  this ;  he  raised  an  argument  upon  the  construction 
of  the  will  which,  although  it  was  untenable,  and  presently 


(1)  2  Mer.  363. 

(2)  5  App.  Cas.  714. 

(3)  3  Drew.  319. 


(4)  Joii.  210. 

(5)  3  Drew.  323. 

(6)  Joh.  214. 
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abandoned,  is  worth  noticing.  He  fastened  on  the  words  "  for 
the  child  if  only  one "  at  the  beginning  of  the  gift  to  the 
daughter's  children,  and  said  that  the  daughter's  child  living  at 
the  date  of  the  will  was  a  persona  designata  by  these  words. 
The  answer  is  simple  :  these  words  of  amplification  do  not  make 
the  gift  the  less  a  gift  to  a  class.  A  gift  to  all  the  testator's 
grandchildren  as  tenants  in  common  would,  without  such  words, 
carry  the  whole  property  to  an  only  child ;  and  if  the  daughter 
had  had  an  after-born  child,  who  being  a  son  had  attained 
twenty-one,  or  being  a  daughter  had  married,  that  child  would 
unquestionably  have  taken  Mrs.  Emmerson's  share,  and  would, 
just  as  much  or  as  little,  have  been  an  only  child  within  the 
words  relied  on.  The  descriptive  words  are  not  a  designation 
of  any  particular  child.  In  truth,  I  am  asked  to  depart  from 
the  principle  of  the  two  decisions  cited  by  holding  that  the 
gift  to  the  grandchildren  has  lapsed  by  reason  of  the  death  of  a 
possible  member  of  the  class  in  the  testator's  lifetime.  It  is 
not  correct  to  say  that  it  has  lapsed  for  that  reason ;  it  has 
failed  to  take  effect  by  reason  of  there  being  no  grandchildren 
to  take — by  reason  of  Mrs.  Emmerson  (who  survived  the  testator) 
not  having  had  any  children  or  child  answering  the  description. 
It  was  impossible  to  say  that  the  gift  had  failed  until  Mrs. 
Emmerson,  who  might  have  had  other  children,  had  herself  died. 
Moreover,  if  I  acceded  to  the  contention  of  the  Defendant 
GilloWy  extraordinary  anomalies  would  result.  If  a  testator  had 
several  children,  say  five,  living  at  the  date  of  his  will,  and  four 
of  these  died  in  his  lifetime  leaving  issue  who  survived  him,  the 
effect  of  the  decisions  is  that  the  fifth  child  surviving  would 
take  the  whole  ;  but  if  that  child  also  happened  to  die  in  the 
testator's  lifetime,  leaving  issue  who  survived  him,  the  repre- 
sentatives, not  only  of  the  fifth  child,  but  of  all  the  other  four 
children,  would,  according  to  the  Defendants'  argument,  be  let. 
in,  and  in  equal  shares.  And  further,  if  there  had  been  a  sixth 
child  who  had  died  before  the  date  of  the  will  leaving  issue  who 
survived,  the  representatives  of  the  sixth  child,  who  by  no 
possible  construction  of  the  will  could  himself  have  taken,  would 
be  inevitably  let  in  to  share  with  the  representatives  of  his 
brothers  and  sisters,  all  dying  as  above  supposed. 
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For  these  reasons,  I  am  unable  to  hold  that  the  representative  CHITTY,  J. 
of  the  deceased  granddaughter,  Mrs.  Gillow,  can  take  anything  1893 
under  this  will.  in  re 

Sib  E. 

Solicitors:  Prior,  Churchy  &  Adams,  agents  for  Emmerson  &  "eItIte.^ 
Co.,  Sandivich ;  Sjpeeehly,  Mumford,  Landon,  <&  Bodgers.  Haevey 
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[1892    E.  1581.] 

Company — Dehenture-holders'  Action — Appointment  of  Receiver  and  Manager 
— Floating  Security  on  ivhole  of  Company^  Property — Interest  not  va 
Arrear. 

A  company  issued  debentures  by  which  they  charged  their  undertaking; 
and  the  whole  of  their  property,  present  and  future,  including  uncalled 
capital,  as  a  first  charge  which  was  to  be  a  "floating  security."  In  an 
action  by  the  debenture-holders  to  enforce  their  security,  the  principal  not 
having  become  due,  and  interest  not  being  in  arrear,  but  the  company 
consenting,  and  there  being  evidence  that  execution  had  been  levied  by 
a  judgment  creditor  upon  goods  of  the  company  comprised  in  the  deben- 
ture-holders' security,  and  that  other  actions  by  creditors  against  the 
^ompany  were  pending  : — 

Eeld,  on  the  authority  of  Wildy  v.  Mid-Hants  Railway  Company  (1), 
that  a  receiver  of  the  company's  property  comprised  in  the  debentures 
could  be  appointed : 

Held,  also,  on  the  authority  of  Makins  v.  Percy  Ibotson  &  Sons  (2),  that 
a  manager  of  the  company's  business  could  be  appointed. 

Motion  by  the  Plaintiffs  for  the  appointment  of  a  receiver 
of  all  the  property  and  assets  of  the  Defendant  company  com- 
prised in  or  subject  to  the  mortgage  debentures  of  the  company, 
and  to  manage  and  carry  on  the  business  of  the  company 
comprised  in  the  debentures. 

The  Plaintiffs,  B.  Edivards  and  S.  W.  HadingJiam,  sued  "on 
behalf  of  themselves  and  all  other  the  holders  of  mortgage 
debentures  of  the  Defendant  company."  By  the  writ  in  the 
action,  which  was  issued  on  the  16th  of  December,  1892,  the 
Plaintiffs  claimed,  as  debenture-holders  of  the  company,  (1.)  a 
declaration  that  the  mortgage  debentures  issued  by  the  company, 
and  then  outstanding,  constituted  a  first  charge  upon  all  the 
property  of  the  company  ;  (2.)  to  have  an  account  taken  of  what 
was  due  and  owing  to  the  Plaintiffs  and  the  other  debenture- 
holders  of  the  comj)any  under  or  by  virtue  of  their  debentures  ; 
(3.)  to  have  the  debentures  enforced  by  foreclosure  or  sale ;  (4.) 

(1)  16  W.  K.  409.  (2)  [1891]  1  Ch.  133. 
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appointed. 

The  notice  of  motion  was  given  on  the  16th  of  December. 
The  Plaintiffs  were  originally  the  holders  of  fifty  debentures 
(the  whole  number  issued),  each  for  the  sum  of  £100,  and  at  the 
time  of  the  issue  of  the  writ  they  still  held  forty-seven  of  them. 

By  each  debenture  the  company  covenanted  with  the  registered 
holder  thereof  for  the  time  being  that  they  would,  on  the  30th 
of  June,  1894,  pay  to  such  registered  holder  the  sum  of  £100, 
with  interest  thereon  in  the  meantime  at  the  rate  of  6  per  cent, 
per  annum,  by  equal  half-yearly  payments  on  the  1st  of  January 
and  the  1st  of  July  in  each  year.  And  the  company  did  thereby 
charge  with  the  payment  of  the  said  sum  of  £100  and  interest 
its  undertaking  and  all  its  property,  real  and  personal,  present 
and  future,  including  book  debts  and  its  uncalled  capital,  if  any, 
for  the  time  being. 

Each  debenture  was  issued  upon  and  subject  to  certain  con- 
ditions indorsed  thereon. 

The  material  conditions  for  the  present  purpose  were  as 
follows : — 

1.  "  This  debenture  is  one  of  a  series  of  fifty  like  debentures, 
numbered  consecutively  from  1  to  50  inclusive,  issued  by  the 

company  on  the   day  of  ,  18 — ,  for  securing  principal 

sums  amounting  to  £5000,  and  registered  in  the  books  of  the 
company. 

2.  "  The  said  debentures  of  the  said  series  so  numbered  shall 
rank  fari  passu  as  a  first  charge  upon  the  whole  of  the  under- 
taking of  the  company,  as  within  mentioned,  without  any 
preference  or  priority  one  over  the  other. 

3.  "  The  charge  created  by  the  debentures  shall  be  a  floating 
security,  and  accordingly  the  company  may  in  the  course  of  its 
business,  and  for  the  purpose  of  carrying  on  the  same,  deal  with 
the  property  hereby  charged  in  such  manner  as  the  company 
shall  think  fit,  and  may  lease  the  same,  and  may  pay  and  receive 
money,  and  declare  and  pay  dividends  out  of  profits.  But  the 
powers  hereby  given  shall  cease  if  default  is  made  in  the  pay- 
ment of  any  principal  moneys  secured  by  any  of  the  series  of 
debentures  at  the  time  when  the  same  become  payable  or  if 
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1892       of  the  said  series  of  debentures  at  the  time  fixed  for  the  payment 

EdwTrds    thereof,  or  if  an  order  of  some  Court  of  competent  jurisdiction  is 

Htandabd   ^^^^y       ^  special  or  extraordinary  resolution  is  passed,  for 

KoLLiNG    windini?  up  the  company. 
Stock  ox  ^ 

Syndicate.      4.  "  The  debentures  shall  constitute  and  be  a  first  charge  on 

the  undertaking  and  property  of  the  company,  and  nothing 

lierein  contained  shall  be  taken  to  authorize  the  creation  of  any 

mortgage  or  charge  on  the  undertaking,  or  any  of  the  property 

for  the  time  being  of  the  company  in  priority  to  the  charge 

hereby  created." 

In  support  of  the  motion  the  Plaintiffs  made  an  aiBQ davit,  in 
which  they  said  that  several  actions  brought  by  creditors  against 
the  company  were  pending,  and  that  in  one  of  those  actions  judg- 
ment had  been  recovered  against  the  company  by  one  Boherts, 
and  execution  had,  on  the  12th  of  December,  been  levied  by 
the  sheriff  on  goods  and  chattels  of  the  company  comprised  in 
the  debentures.  The  Plaintiffs  had  served  notice  on  the  sheriff, 
informing  him  that  the  goods  and  chattels  which  he  had  seized 
were  charged  by  the  debentures  of  the  company  held  by  the 
Plaintiffs,  but,  notwithstanding  the  notice,  the  Plaintiffs  had 
been  informed  and  they  believed  that  the  sheriff  intended  to 
proceed  to  a  sale  of  the  goods  which  he  had  seized,  unless  he 
was  restrained  by  the  Court. 

The  company  appeared  by  counsel  and  consented  to  the 
motion. 

MamagJiten,  for  the  Plaintiffs : — 

Though  there  is  nothing  yet  due  in  respect  of  the  debentures, 
yet  the  Court  will  protect  the  Plaintiffs'  security  by  the  ap- 
pointment of  a  receiver :  McMaJion  v.  North  Kent  Ironworks 
Comj^amj  (1). 

[NoKTH,  J. : — In  Legg  v.  Mathieson  (2)  the  plaintiffs  were  in 
the  position  of  ordinary  mortgagees.  Their  security  was  not  a 
"  floating "  one,  as  in  the  present  case.  I  feel  a  difficulty  in 
interfering  with  the  right  of  ordinary  creditors  to  levy  execu- 
tion.] 

(1)  [IbOi]  2  Ch.  148.  (2)  2  Gifl;  71. 
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In  Legg  v.  Mathieson  (1)  the  plaintiffs'  charge  was  really  upon 
floating  assets,  upon  the  undertaking  of  the  company  from  time 
to  time.  It  was  not  like  an  ordinary  mortgage  of  definite 
property,  such  as  a  house.  Though  a  security  upon  floating 
assets  is  not  what  may  be  called  "  crystallized  "  till  the  deben- 
ture-holders take  steps  to  enforce  it,  still  it  is  a  subsisting  charge 
upon  the  assets  :  Wildij  v.  Mid-Hants  Bailwaij  Company  (2)  ;  In 
re  Standard  Manufacturing  Gompani/  (3). 
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Oswald,  for  the  company,  consented  to  the  motion. 


.'N'OKTH,  J. : — 

I  must  follow  Wildy  v.  Mid-Hants  Bailway  Company,  in  which, 
at  the  instance  of  debenture-holders,  who  were  mortgagees  of 
the  undertaking  of  the  company,  Lord  Chancellor  Chelmsford 
held  that  a  receiver  of  the  undertaking  could  be  appointed, 
though  the  mortgage  money  had  not  become  due  when  the  bill 
was  filed. 

Macnaghten  : — 

I  ask  also  that  the  receiver  may  be  appointed  manager  of  the 
company's  business.  Mahins  v.  Percy  Ihotson  and  Sons  (4)  is  an 
authority  for  making  the  appointment. 


North,  J. : — 

I  will  follow  that  case,  though,  as  Mr.  Justice  Kay  said  there, 
1  make  the  appointment  with  great  hesitation. 

Solicitors :  Bower,  Cotton,  &  Boiver,  agents  for  /.  S.  Bradstocl-, 
Cinderford ;  George  Weller,  agent  for  Andrew  Parher,  Newnliam-on- 
Severn. 

(1)  2  Giff.  71.  (3)  [1891]  1  Oh.  627. 

(2)  16  W.  R.  409.  (4)  Ibid.  133. 
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[1892    C.  4517.] 

Partnership — Articles — Provision  for  Cesser  of  Partnership  on  Bankruptcy^ 
and  Petention  of  Panhrujd  Partners  Share — Invalidity — Peceiver  arid 
Mana(jer—Terms  of  App>oint'mertl. 

Articles  of  partnership  provided  that  the  partnership  should  continue 
for  fourteen  years  from  the  1st  of  January,  1891 ;  that  if  any  partner  should 
die  or  become  bankrupt,  he  should  be  deemed  to  have  ceased  to  be  a 
partner  on  the  date  of  such  death  or  bankruptcy,  and  his  share  in  the 
capital  should  remain  as  a  loan  to  the  surviving  or  continuing  partners  cr 
partner  during  the  residue  of  the  term  of  fourteen  years,  or  during  such 
shorter  period  as  they  should  carry  on  the  business,  either  alone  or  in 
partnership  with  others,  bearing  interest  at  5  j)er  cent,,  and  the  payment 
of  the  said  loan  with  interest  should  be  secured  by  the  joint  and  severa) 
bond,  or  the  bond  or  covenant  of  the  surviving  or  continuing  partners  or 
partner. 

The  partnership  firm  consisted  of  a  father  and  his  three  sons,  of  whom 
the  Defendant  was  the  youngest.  The  whole  of  the  capital  was  provided 
by  the  father. 

In  June,  1892,  the  father  and  the  two  elder  sons  became  bankrupt,  and 
the  trustees  in  their  bankruptcy  brought  an  action  against  the  Defendant 
for  a  declaration  that  the.;  provisions  of  the  articles  under  which  the  De- 
fendant claimed  to  retain ;  as  a  loan  the  respective  shares  of  the  bankrupts 
in  the  capital  of  the  partnership  were  void  as  against  the  creditors  of  the 
bankrupts,  and  moved  for  the  appointment  of  a  receiver  and  manager  of 
the  partnership  business.  The  Defendant  claimed  the  right,  as  solvent 
partner,  to  be  appointed  receiver  and  manager : — 

Held,  that  the  Defendant  was  entitled  to  be  appointed  receiver  and 
manager;  but  that  he'  must  give  security,  pass  his  accounts,  furnish  the 
Plaintiffs  with  proper]  accounts,  allow  them  all  reasonable  access  to  the 
books,  and  pay  the| balances  in  his  hands,  as  and  when  they  reached  a 
certain  amount  to  be  agreed  upon,  into  Court,  or  into  a  joint  banking 
account  of  the  Plaintiflfs  and  himself. 

Motion. 

This  was  a  motion  on  behalf  of  Plaintiffs,  the  trustees  in 
bankruptcy  of  George  Barker,  Hilton  Barker,  and  William  Barker y 
asking  that  a  receiver  and  manager  might  be  appointed  of  the 
business  of  distillers  and  wine  and  spirit  merchants,  lately 
carried  on  by  them  in  partnership  with  the  Defendant,  George 
Ernest  Barker, 
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Baekek. 


The  affairs  of  the  partnership  were  regulated  by  articles  dated  STIRLmG,J. 
the  14th  of  August,  1891,  which  provided  that  the  partnership  1893 
should  continue  for  the  term  of  fourteen  years,  from  the  1st  of 
January,  1891. 

Clause  21  of  the  articles  provided  that  if  any  partner  or  partners 
should  retire  or  should  become  bankrupt,  he  or  they  should  be 
deemed  to  have  ceased  to  be  a  partner  or  partners  on  the  day  of 
the  date  of  such  retirement  or  bankruptcy,  as  the  case  might  be. 

Clause  22  provided  that  upon  the  death  of  any  partner  or 
upon  any  partner  or  partners  ceasing  to  be  a  partner  or  partners 
from  any  cause  whatever  before  the  expiration  of  the  partnership, 
such  partnership  should  thereupon  determine  as  to  such  partner 
or  partners,  and  the  share  of  such  deceased  or  outgoing  partner 
or  partners  should  as  from  his  or  their  death  or  ceasing  to  be  a 
partner  or  partners  vest  in  and  belong  to  and  be  purchased  by 
the  remaining  partners  or  partner,  and  if  more  than  one  in  shares 
proportionate  to  their  then  shares  in  the  profits  of  the  business  ; 
and  then,  after  providing  for  the  payment  of  interest  to  an 
outgoing  partner  or  his  representatives  on  his  share  of  the  capital 
of  the  partnership,  and  also  for  the  ascertainment  and  payment 
of  his  share  of  the  profits,  or  an  allowance  in  lieu  thereof,  the 
clause  continued  :  "  And  his  or  their  share  or  respective  shares  in 
the  capital  of  the  partnership  shall  remain  as  a  loan  to  the  sur- 
viving or  continuing  partners  or  partner  during  the  residue  of  the 
said  term  of  fourteen  years,  or  during  such  shorter  period  as  such 
surviving  or  continuing  partners  or  partner  shall  carry  on  the 
said  business  either  alone  or  in  partnership  with  any  other 
persons  or  person  in  accordance  with  the  provisions  of  these 
presents,  bearing  interest  at  the  rate  of  £5  per  cent,  per  annum, 
payable  on  the  usual  quarter  days ;  and  the  payment  of  the  said 
loan  at  the  end  of  the  said  period,  together  with  interest  thereon 
as  aforesaid,  shall  be  secured  to  the  outgoing  partners  or  partner, 
or  his  or  their  representatives,  as  the  case  may  be,  at  the  expense 
and  by  the  joint  and  several  bond  or  the  bond  or  covenant  of  the 
surviving  or  continuing  partners  or  partner." 

The  business  was  originally  established  and  the  whole  of  the 
capital  had  been  provided  by  George  Barker,  who  was  the  father  of 
the  other  three  partners,  of  whom  the  Defendant  was  the  youngest. 
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STIRLING,.!.  Prior  to  tbe  articles  of  1891,  it  had  been  carried  on  by  George 
1893      Barker  and  his  two  elder  sons,  and  the  Defendant  was  admitted  as 
C{2lins     a  partner  for  the  first  time  in  1891.   He  did  not  bring  any  capital 
Babker     ^^^^        business.    George  Barker  and  his  two  elder  sons  had 

  been  engaged  in  banking  and  other  businesses  besides  that  of 

the  partnership,  and  in  June,  1892,  they  became  bankrupt.  The 
Plaintiffs  claimed  in  this  action  a  declaration  that  the  provisions 
of  the  articles  of  partnership,  under  which  the  Defendant 
claimed  to  retain  as  a  loan  the  respective  shares  of  the  bankrupts 
in  the  capital  of  the  partnership,  were  void  as  against  the 
Plaintiffs  and  the  creditors  of  the  bankrupts.  They  also  asked 
to  have  the  partnership  accounts  taken,  and  that  the  partnership 
business  might  be  wound  up,  and  the  assets  realized  under  the 
direction  of  the  Court. 

The  partnership  articles  were  prepared  by  another  son  of 
George  Barker,  who  was  a  solicitor,  and  there  was  evidence  to 
shew  that  at  the  time  of  such  preparation  the  other  businesses 
in  which  George  Barker  and  his  two  elder  sons  were  then  engaged 
were  insolvent. 

The  Defendant  and  George  Barker  both  stated  in  their  evidence 
that  they  were  not  aware  how  the  clause  in  question  came  to  be 
inserted  in  the  articles.  The  Defendant  said  that  he  knew  of  its 
insertion,  but  thought  that  its  object  was  to  provide  for  the  case 
of  his  father's  death,  and  to  avoid  the  necessity  of  paying  out 
his  father's  share  of  the  capital  in  that  event. 

Hastings,  Q.C.,  and  Eve,  for  the  motion  : — 

The  provisions  of  the  articles — clause  22  in  particular — • 
amount  to  a  fraud  on  the  bankruptcy  laws.  A  contract  between 
partners  that  in  the  event  of  the  bankruptcy  of  one  of  them  the 
other  shall  get  some  additional  advantage  which  will  avoid  a 
distribution  of  the  partnership  property  under  the  bankruptcy 
law,  is  illegal :  Higinhotham  v.  Holme  (1)  ;  Ex  parte  Mackaij  (2); 
Whitmore  v.  Mason  (3) ;  Wilson  v.  Greemvood  (4)  ;  Lindleij  on 
Partnership  (5). 

(1)  19  Ves.  88.  (3)  2  J.  &  H.  201. 

(2)  Law  Kep.  8  Ch.  643.  (4)  1  Swans.  471. 

(5)  5tli  Ed.  pp.  433,  647. 
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If  effect  be  given  to  the  clause  in  question,  tlie  continuing  STIRLING,J. 
partner  will  be  able  to  keep  the  creditors  of  the  bankrupt  out  of  1893 
their  property  for  several  years.    This  is  not  a  provision  merely  c^^lins 
for  ascertaining  the  value  of  a  partner's  share,  it  is  a  provision  for 
retaining  it  in  the  business.    The  whole  of  the  capital  was  con- 
tributed by  George  BarJcer,  and  we  submit  that  the  applicants  are 
entitled  to  the  appointment  of  a  receiver.   There  is  no  objection  to 
the  Defendant  continuing  as  manager,  but  we  ask  to  have  another 
person  appointed  receiver  either  alone  or  jointly  with  him. 

BucMey,  Q.C.,  and  Vernon  B.  Smith,  for  the  Defendant : — 

We  do  not  dispute  the  principle  laid  down  by  James,  L.J., 
in  Ex  parte  Jay  (1)  ;  that  a  simple  stipulation  that  upon  a 
man's  becoming  bankrupt,  that  which  was  his  property  up  to 
the  date  of  the  bankruptcy  shall  go  over  to  some  one  else,  and 
be  taken  away  from  his  creditors,  is  void  as  being  a  violation 
of  the  policy  of  the  bankrupt  law  ;  but  that  is  not  this  case. 
Wilson  V.  Greemvood  (2)  is  most  like  the  present  case,  but 
there  the  provision  as  to  the  share  of  a  bankrupt  partner 
was  contained,  not  in  the  original  articles,  but  in  a  subsequent 
deed,  and  the  Lord  Chancellor  declined  to  say  whether,  sup- 
posing the  original  deed  had  provided  for  the  dissolution  of 
the  partnership  by  bankruptcy,  as  it  had  provided  for  the  dis- 
solution by  other  means,  that  provision  would  have  been  good. 
That  decision  does  not,  therefore,  conclude  the  present  case. 
There  is  no  principle  upon  which  an  agreement  that  the  share  of 
a  bankrupt  partner  shall  be  purchased  by  the  other  partners  is 
necessarily  void.  The  creditors  are  not  injured  by  such  a  pro- 
vision, no  property  being  taken  away  from  them.  An  arrange- 
ment that  the  continuing  partners  shall  be  debtors  to  the 
trustee  in  bankruptcy  of  the  insolvent  partner  for  the  amount 
of  his  share,  and  pay  it  by  instalments,  with  interest,  spread  over 
a  term  of  years,  is  not  taking  away  any  property  from  the 
creditors ;  it  is  only  a  method  of  realisation.  It  is  no  more 
depriving  the  creditors  of  anything  than  a  sale  of  the  bankrupt's 
share  at  a  valuation  would  be.  The  Plaintiffs  have  no  right  to 
deprive  the  Defendant,  who  is  a  solvent  partner,  of  the  manage- 
(1)  14  Ch.  D.  19.  (2)  1  Swans.  471. 
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STIRLINO,J.  ment  of  the  business.     As  a  solvent  partner  he  has  a  perfect 
1893       right  to  administer  the  assets,  unless  there  is  some  good  reason 
Collins     for  depriving  him  of  that  right.    If  disputes  arise  between  him 
Barkei'     ^■^^       trustee,  the  Court  will  appoint  him  receiver  :  Lindley  on 

  Partnership  (1)  ;  Ex  parte  Stoveld  (2) ;  Freelamd  v.  Stansfeld  (3). 

The  Plaintiffs  have  not  shewn  any  good  cause  for  removing  the 
Defendant,  and  he  is  prepared  to  give  security  upon  being 
appointed  receiver. 

Hastings,  in  reply  : — 

[Stirling,  J. : — I  think  a  case  has  been  made  for  the  appoint- 
ment of  a  receiver.  The  only  question  is  as  to  the  terms  of  the 
appointment.] 

We  ask  for  the  appointment  of  some  one  jointly  with  the 
Defendant.  Under  the  articles  everything  is  left  in  his  hands, 
and  there  is  no  check  upon  him.  He  might  even  decline  to 
furnish  us  with  accounts,  and  we  wish  to  avoid  the  expense  of  an 
application  to  compel  him  to  do  so. 

Stirling,  J.  (after  stating  the  facts,  continued) : — 

Clause  22  is  a  remarkable  one  to  apply  in  the  case  of  a  bank- 
ruptcy, especially  when  the  term  of  the  duration  of  the  partner- 
ship is  considered.  If  the  clause  is  valid,  the  creditors  of  the 
bankrupts  will  be  kept  out  of  their  share  of  the  partnership 
property  for  about  13  years,  and  will  have  no  security  for  it 
except  the  bond  or  covenant  of  the  Defendant,  who  did  not 
bring  one  shilling  into  the  business.  It  may  be  that  Mr.  BucMey 
is  right  in  saying  that  some  of  the  authorities  cited  do  not 
apply,  but  it  seems  to  me  that  the  case  of  Wilson  v.  Greemvood  (4) 
on  the  ground  on  which  it  was  decided  by  Lord  Eldon,  has  con- 
siderable application.  In  that  case  articles  of  partnership  dated 
in  1812,  provided  that  on  dissolution  by  death,  notice,  or  miscon- 
duct of  a  partner  the  remaining  partners  should  have  the  option 
of  taking  his  share  at  a  valuation,  payable  by  yearly  instalments 
in  the  course  of  seven  years ;  and  that  on  the  bankruptcy  or 
insolvency  of  a  partner  the  partnership  should  be  immediately 

(1)  5th  Ed.  pp.  669,  670.'  (3)  2  Sm.  &  Giff.  479. 

(2)  1  G.  &  J.  303.  «  (4)  1  Swans.  471. 
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void  as  to  him  ;  and  that  upon  the  ceasing  of  the  partnership,  the  STIKLING,J. 
partnership  accounts  should  be  taken,  and  the  property  sold,  and  1893 
the  residue,  after  payment  of  debts,  divided  between  the  parties,  Collins 
8o  that  the  articles  provided  that,  in  the  event  of  a  bankruptcy,  barkee. 
there  should  be  a  winding-up  of  the  partnership  in  the  usual  — 
way.   In  1816,  the  partners  executed  another  deed,  in  which  they 
recited  that  they  conceived  that  they  had  not  by  the  articles 
{though  their  original  intention  was  so  to  do)  sufficiently  pro- 
vided for  the  case  of  solvent  partners  continuing  to  carry  on  the 
business  after  the  bankruptcy  or  insolvency  of  one  of  the  partners. 
They  then  made  the  clause  in  the  original  deed,  applicable  to 
■dissolution  by  death,  or  withdrawal  of  a  partner  under  his  own 
notice,  applicable  in  all  cases  of  partial  dissolution  wherein  one 
only  of  the  parties  should  withdraw  from  the  co-partnership  or 
•cease  to  have  any  interest  therein,  whether  the  same  should 
happen  with  or  without  his  consent  in  any  manner.    They  there- 
fore ma^e  the  clause  in  question  applicable  in  the  case  of  a 
bankruptcy  of  one  of  the  partners.    About  four  months  after  the 
execution  of  this  deed  one  of  the  partners  became  bankrupt.  His 
a,ssignees  asked  for  a  declaration  that  the  partnership  was  deter- 
mined, and  that  they  were  entitled  to  have  the  assets  realized. 
One  of  the  partners  stated  in  an  affidavit  that  the  deed  of  1816 
was  executed  without  any  fraudulent  intention.    Lord  Eldon 

■  said  (1)  :  "  The  first  question  is,  whether,  supposing  the  original 
deed  had  provided  for  the  dissolution  of  the  partnership  by 
bankruptcy,  as  it  has  provided  for  the  dissolution  by  other  means, 
that  provision  would  be  good  ?  I  will  not  say  that  it  would  not ; 
but  I  have  heard  nothing  to  convince  me  that  it  would."  There- 
fore, his  opinion  seems  to  have  been  that,  even  if  the  provision 
had  been  in  the  original  deed,  it  would  not  have  been  good.  He 
goes  on  to  say :  "  From  the  original  deed,  it  is  clear  that  the 
intention  of  the  parties  was  not,  as  the  defendants  insist,  to  apply 
the  special  provision  to  the  event  of  dissolution  by  bankruptcy. 

'  After  providing  for  other  cases,  it  expressly  declares,  that  in  case 
of  bankruptcy,  the  concerns  are  to  be  wound  up  in  the  same  way 
as  if  no  special  provision  was  made.  On  this  agreement,  the 
parties  proceed,  till  the  execution  of  another  deed,  which,  in  one 

(1)  1  Swans.  481. 
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8TTRLING,J.  sense,  may  be  justly  said  to  be  made  in  contemplation  of  bank- 
1893       ruptcy,  because  it  is  applicable  to  the  event  of  bankruptcy  alone ; 
rv^LLiNs  ^  bave  no  doubt,  from  the  face  of  it,  that  it  was  made,  in 

Barker     ^  strict  sense,  in  contemplation  of  bankruptcy."     So  Lord 

  Eldon,  in  that  case,  looking  at  the  circumstances,  came  to  the 

conclusion  as  a  matter  of  fact  that  the  deed  v/as  not  made  hond 
fide,  but  to  protect  the  continuing  partners  in  the  event  of  one 
of  the  partners  becoming  bankrupt ;  and  he  held  that  the  pro- 
vision was  not  binding  upon  the  assignees  of  the  bankrupt 
partner.  How,  in  the  present  case,  the  clause  got  into  the 
articles  is  not  clear.  Some  of  the  family  must  have  known  the 
circumstances  existing  at  the  time  of  the  preparation  of  the 
articles;  perhaps  not  George  Barker  himself,  who  was  an  old 
man,  and  had  retired  from  active  business ;  but  some  one  must 
have  known  them,  and  the  clause  could  not  have  got  into  the 
deed  without  there  being  some  knowledge  of  the  circumstances. 
In  the  absence  of  any  explanation  I  draw  the  inference  of  fac^ 
that  the  clause  was  inserted  in  contemplation  of  bankruptcy. 
In  my  opinion,  it  has  been  sufficiently  made  out  that  there  is  a 
case  to  be  tried,  and  having  regard  to  the  large  interests  of  the 
Plaintiffs,  they  must  be  protected.  I  must  treat  the  case  for  the 
present  purpose  as  if  the  clause  had  been  struck  out,  and  no 
express  provision  for  winding  up  the  affairs  of  the  partnership 
had  been  made.  In  an  ordinary  case  a  solvent  partner  would 
be  entitled  to  wind  up  the  partnership  affairs,  and  the  usual 
course  where  disputes  as  to  the  management  of  the  partner- 
ship affairs  arise  between  the  trustee  of  a  bankrupt  partner  and 
the  solvent  partners,  and  there  is  no  reason  for  distrusting  the 
latter,  is,  as  stated  in  Lindley  on  Partnership  (1),  that  the  Court 
will  appoint  one  of  them  receiver  of  the  partnership  property, 
directing  him  to  give  security,  to  pass  his  accounts,  and  to 
furnish  the  trustee  with  proper  accounts,  and  to  allow  him  at 
all  reasonable  times  to  inspect  the  partnership  books.  The- 
Defendant  claims  the  benefit  of  his  jprimd  facie  right  to  be  ap- 
pointed receiver  in  accordance  with  the  practice  of  the^Court. 
The  Plaintiffs  do  not  object  to  his  being  manager,  but  wish  that- 
some  one  should  be  appointed  receiver  jointly  with  him,  and 

(1)  5tti  Ed.  p.  670. 
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that  is  tlie  question  w]\icli  I  have  to  determine.    I  feel  strongly  STIRLING,J> 

that  the  Plaintiffs'  risk  is  so  great  that  they  ought  to  be  pro-  1893 

tected ;  but  the  Defendant  is  a  partner,  and  a  solvent  one  in  collins- 

the  sense  that  he  has  not  been  adjudicated  bankrupt,  though  it  barker 

may  be  doubtful  whether  his  pecuniary  resources  are  great,  and 

no  reason  has  been  shewn  why  he  should  not  be  appointed 

receiver  and  manager  in  accordance  with  the  practice  of  the 

Court.    He  must  give  security,  pass  his  accounts,  he  must  furnish 

the  Plaintiffs  with  proper  accounts,  and  allow  them  all  reasonable 

access  to  the  books  ;  and,  further,  when  the  balances  in  his  hands 

reach  a  certain  amount,  to  be  agreed  upon  by  the  parties,  he 

must  pay  the  amount  into  Court,  or  to  a  joint  account  at  a  bank 

of  the  Plaintiffs  and  himself.    His  remuneration  must  be  settled 

by  the  Chief  Clerk  at  Chambers.    I  do  not  think  it  desirable  to 

appoint  the  Defendant  manager  and  some  one  else  receiver,  as 

that  course  sometimes  leads  to  difficulties. 

Solicitors :  A.  J.  Benjamin  ;  Whittington,  Son,  &  Barher. 

G.  A.  S. 
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J. 


In  re  HENGLER. 
FEOWDE  r.  HEXGLEli. 


1892 


Dec.  3,  IC. 


[1869    H.  2706.] 


Will — Besiduary  Gift — Trust  for  Conversion — Tenant  f</r  Life  anrl  Bemain- 
derman — Property  retained  and  manarjed.  at  a  Loss — Apportionment  of 
Annual  Losses  or  Profits  hetween  Capital  and  Lncome — Form  of  Order. 

A  testator  directed  that  the  residue  of  his  estate  should  be  converted  on 
a  given  day,  or  as  soon  after  as  conveniently  might  be,  and  that  a  share 
should  be  held  upon  trust  for  one  for  life  with  remainders  over.  "VThen 
the  day  arrived,  it  appeared  that  a  leasehold  property  forming  part  of  the 
residue  could  not  be  advantageously  sold,  and  that  it  would  be  for  the 
benefit  of  all  persons  interested  that  it  should  be  retained  by  the  trustees 
of  the  vrill  and  managed  by  them,  although  at  a  probable  annual  loss  : — 

Held,  that  the  annual  loss  or  profit  (if  any)  ought  to  be  apportioned 
between  capital  and  income  by  calculating  the  sum  which,  put  out  at  interest 
at  4  per  cent,  per  annum  on  the  given  day  and  accumulating  at  compound 
interest  at  the  like  rate  with  yearly  rests,  would,  together  with  such 
interest  and  accumulations,  after  deducting  income  tax,  be  equivalent  at 
the  end  of  each  year  to  the  amount  of  the  loss  or  profit  sustained  or  made 
during  that  year,  and  then  charging  the  sum  so  ascertained  against,  or 
crediting  it  to,  capital,  and  charging  the  rest  of  the  loss  against,  or  crediting 
the  rest  of  tlie  profit  to_,  income. 

Form  of  order  applying  the  principle  of  In  re  Earl  of  Chesterfield's 
Trusts  (1)  and  Beavan  v.  Beavan  (2)  to  such  a  case. 


Frederidc  Cliarles  Hengler,  circus  proprietor,  by  liis  will  dated 
the  29tli  of  April,  1SS2,  appointed  the  Plaintiffs  and  his  wife, 
the  Defendant  ^arij  A.  F.  Hengler,  executors  and  trustees 
thereof,  and  directed  that  two  of  his  sons  should  have  the  use 
and  occupation  of  his  circus  buildings  at  Liverpool,  Glasgow, 
Eingsfon-iqjon-EuU  and  Bullin  until  the  1st  of  ^arch,  1892,  at 
specified  rents.  On  the  1st  of  I\Iarch,  1892,  or  if  the  sons  should 
cease  to  carry  on  business  as  circus  proprietors  in  partnership 
before  that  date,  then  when  they  should  so  cease,  the  trustees 
were  to  have  the  circuses  valued,  and  to  offer  them  to  the  two 
sons  at  the  valuation,  and  any  circus  not  purchased  by  the  sons 
was  directed  to  be  sold  under  the  power  of  sale  thereinafter 


(1)  24  Ch.  D.  G43. 


(2)  24  Ch.  D.  649,  n. 
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contained.    The  testator  then  expressed  his  wish  that  no  part  ofKBKEWIOH, 
his  real  or  personal  estate  thereinafter  devised  should  be  sold 
until  after  the  1st  of  March,  1892 ;  but  that  expression  of  his 
wish  was  not  to  fetter  his  trustees  in  the  exercise  of  the  discretion 
thereinafter  given  to  them  as  to  the  time  of  sale.    He  then  gave 
the  residue  of  his  estate  to  his  trustees  upon  trust  that  they 
should  "  as  soon  as  conveniently  may  be  after  the  said  1st  day 
X  March,  1892,  or  (subject  to  the  directions  hereinbefore  con- 
lained  as  to  my  said  business)  before  that  date  if  they,  she,  or 
lie  shall  in  their,  her,  or  his  discretion  deem  it  necessary  or 
livantageous  to  my  estate  so  to  do,"  sell  the  same.    Out  of  the 
roceeds  of  sale  the  trustees  were  to  pay  debts  and  legacies,  and 
:ivest  the  residue  of  the  moneys,  and  to  stand  possessed  of  the 
esiduary  trust  moneys  and  the  investments  for  the  time  being 
representing  the  same  upon  trust  during  the  widowhood  of  the 
Defendant,  Marij  A.  F.  Hengler,  to  pay  to  her  the  income  of  a 
fourth,  and  to  pay  the  income  of  the  remaining  three-fourths  to 
the  testator's  three  sons  and  five  daughters,  and  subject  thereto 
in  trust  for  the  sons  and  daughters  in  equal  shares.  The 
testator  also  directed  that  the  rents  payable  by  his  sons  for  the 
said  circuses  should  be  applied  as  if  they  had  formed  part  of  the 
residuary  trust  funds.    The  will  contained  no  express  power  to 
the  trustees  to  postpone  conversion  after  the  1st  of  March,  1892. 

The  will  was  proved  on  the  16th  of  December,  1887,  by  the 
Plaintiffs  and  the  Defendant,  the  widow. 

The  testator  was  the  lessee  of  a  circus  in  London  for  a  term 
of  years,  of  which  about  twenty-five  years  was  unexpired,  at  a 
ground  rent  of  £1300  a  year.  This  circus  was  not  specifically 
mentioned  in  the  will,  and  therefore  passed  as  residue. 

On  the  19th  of  March,  1890,  an  originating  summons  was 
issued  in  the  Liverpool  District  Registry  against  the  widow  and 
the  other  beneficiaries,  asking  the  Court  to  determine  (infer  alia) 
whether  the  rent  of  the  testator's  leasehold  circus  in  London 
ought  to  be  paid  out  of  capital  or  income,  and  how  the  same 
ought  to  be  borne. 

By  the  order  made  upon  the  summons  on  the  22nd  of  March 
1890,  it  was  declared  that  the  rent  of  the  testator's  leasehold 
circus  in  London  ought  to  be  paid  out  of  the  income  of  the 
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KEKEWiCH,  testator's  residuary  estate  and  borne  by  the  beneficiaries  in  the 
proportions  in  which  they  were  entitled  to  the  income. 

The  trustees  were  unable  to  sell  the  London  circus  and  had 
been  obliged  to  retain  it.  The  rent  and  outgoings  were  very 
large  and  had  greatly  exceeded  the  income,  and  it  was  considered 
to  be  probable  that  if  the  circus  were  carried  on  by  the  trustees  a 
considerable  annual  loss  would  be  incurred.  It  was,  however^ 
clear  that  an  advantageous  sale  was  not  now  possible,  and  that  it 
would  be  for  the  benefit  of  all  the  persons  interested  under  the 
will  that  the  sale  should  be  postponed  for  the  present,  and 
that  the  property  should  be  managed  as  a  going  concern  under 
the  superintendence  of  the  trustees. 

The  widow  contended  that  the  loss  since  the  1st  of  March,. 
1892,  ought  not  to  be  borne  by  the  income  ;  but  that  that  loss, 
as  well  as  the  losses  to  be  sustained  in  the  future,  ought  to  be 
apportioned  between  income  and  capital  so  that  a  due  proportion 
should  be  thrown  upon  capital,  and  the  matter  was  upon  her 
application  now  brought  before  the  Court  to  determine  (inter  alia) 
the  mode  in  which  the  apportionment  (if  any)  was  to  be  made. 
On  behalf  of  the  other  beneficiaries  it  was  contended  that  the 
([uestion  was  concluded  by  the  order  of  the  22nd  of  March,  1890  ; 
but  Mr.  Justice  Kehewicli  decided  that  that  order  related  only  to 
the  income  accruing  before  the  1st  of  March,  1892,  and  that  the 
question  of  apportionment  was  therefore  open  for  decision. 

Warmington,  Q.C.,  and  Theobald,  for  the  widow,  referred  to 
In  re  Foster  (1),  In  re  Earl  of  Chesterfield's  Trusts  (2),  Beavan  v. 
Beavan  (3),  In  re  Hohson  (4),  and  In  re  Flower  (5),  and  submitted 
that  the  principle  of  those  cases  applied  to  losses  as  well  as  to 
profits,  and  that  the  annual  loss  or  profit  ought  therefore  to  be 
apportioned  between  capital  and  income  by  calculating  for  each 
year  the  sum  of  money  which,  if  invested  on  the  1st  of  March, 
1892,  the  day  named  by  the  testator  for  the  conversion  of  his 
residuary  estate,  at  4  per  cent,  interest  and  accumulating  at 
compound  interest  at  that  rate,  with  yearly  rests  and  deducting 

(1)  45  Ch.  D.  629.  (N.S.)  627  ;  34  W.  K.  70. 

(2)  24  Ch.  D.  643.  (5)  62  L.  T.  (N.S.)  216 ;  reversed 

(3)  Ibid.  649,  n.  on  appeal  on  other  grounds,  63  L.  T. 

(4)  55  L.  J.  (Ch.)  422 ;  53  L.  T.     (N.S.)  201. 
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income  tax,  would  with  the  accumulations  amount  at  the  end  of  KBKEWICH, 
each  year  to  the  loss  or  profit  sustained  or  made  during  that 
year,  and  treating  that  sum  as  capital  and  the  rest  of  the  loss  or 
profit  as  income. 


Benshaw,  Q.C.,  and  T.  B.  Hughes,  for  the  beneficiaries,  and 
jP.  0,  Lawrence,  for  the  trustees,  assented  to  this  mode  of  appor- 
tionment, if  in  the  opinion  of  the  Court  there  ought  to  be  any 
apportionment  in  favour  of  the  tenant  for  life. 
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Kekewich,  J.,  said  that  in  his  opinion  there  ought  to  be  an 
fipportionment  upon  the  basis  suggested,  and  that  he  would  him- 
self settle  the  form  of  order  for  carrying  it  into  effect. 


The  form  of  order  as  subsequently  settled  by  his  Lordship 
was  as  follows  : — 

It  appearing  that  an  advantageous  sale  of  the  testator's  circus  buildings 
in  London  has  not  hitherto,  since  the  1st  day  of  March,  1892,  been  possible, 
and  that  an  advantageous  sale  thereof  may  not  be  effected  for  a  considerable 
period  of  time.  This  Court  doth  declare  that  as  from  the  1st  March,  1892,  the 
profit  made  or  loss  sustained  in  respect  of  such  circus  buildings  in  each  year 
until  the  sale  thereof  ought  to  be  apportioned  between  the  capital  and  the 
income  of  the  testator's  estate  in  manner  hereinafter  directed.    And  it  is 
ordered  that  for  the  purpose  of  such  apportionment  the  following  inquiries  be 
j  made  after  the  last  day  of  February,  1893,  and  the  last  day  of  February  in 
j-  «ach  succeeding  year  until  such  sale  or  further  order ;  that  is  to  say :  1.  An 
inquiry  what  was  the  amount  of  profit  or  loss  in  respect  of  such  circus  buildings 
during  the  year  ending  on  such  last  day  of  February ;  2.  An  inquiry  what  sum 
put  out  at  interest  at  4  per  centum  per  annum  on  the  1st  March,  1892,  and, 
as  regards  such  succeeding  years,  accumulating  at  compound  interest  calculated 
-at  the  like  rate  with  yearly  rests,  would,  together  with  such  interest  and 
accumulations,  after  deducting  income  tax,  have  been  equivalent  on  such  last 
(lay  of  February  to  the  amount  of  such  profit  or  loss ;  And  this  Court  doth 
leclare  that  the  sum  ascertained  by  the  last  foregoing  inquiry  ought  to  be 
credited  to  or  charged  against  the  capital  of  the  testator's  estate,  and  that  the 
rest  of  such  profit  or  loss  ought  to  be  credited  to  or  charged  against  the  income 
thereof. 

Solicitors :  Collins,  Bohinson,  Collins,  &  Driffield,  Liverpool ; 
Teehay  &  Lynch,  Liver])ool ;  Toulmin,  LawrencCj  dt  Shield,  Liver- 
pool. 

C.  C.  M.  D. 
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^ov^^-  [1890    G.  1634.] 

•  Trustee — Breach  of  Trust — Statute  of  Limitations — lieceipt  and  Conversion  of 
Trust  Money  to  Use  of  Trustee— Trustee  Act,  1888  (51  &  52  Vict.  c.  59), 
s.  8. 

The  exception  in  sect.  8,  sub-sect.  1,  of  the  Trustee  Act,  1888,  which 
prevents  a  trustee  relying  on  the  Statute  rf  Limitations  as  a  defence  to  an 
action  to  recover  the  proceeds  of  trust  property  "  received  by  the  trustee 
and  converted  to  his  use,"  does  not,  in  the  absence  of  fraud,  apply  where 
trust  funds  advanced  on  mortgage  are,  with  the  concurrence  of  the  mort- 
gagor, applied  in  payment  of  a  debt  previously  charged  on  the  mortgaged 
property  in  favour  of  a  bank  in  v/hich  the  trustee  is  a  partner. 

J OEN  GUBNEY  died  on  the  4th  of  December,  1865,  having 
by  his  will  (dated  the  27th  of  May,  1864)  appointed  Henry  Mason 
and  Richard  Mercer  executors  thereof,  and  given  to  them  all  his 
residuary  personal  estate,  upon  trust  for  sale  and  conversion,  and 
to  invest  the  clear  surplus  thereof  (after  payment  of  debts,  funeral 
and  testamentary  expenses,  and  legacies)  in  the  Parliamentary 
stocks  and  public  funds  of  Great  Britain,  or  on  Government  or 
real  securities  in  England  or  Wales."  The  testator  also  directed 
Mason  and  Mercer  to  sell  his  residuary  real  estate,  and  out  of  the 
proceeds  of  the  residue  of  his  real  and  personal  estate  to  appro- 
priate and  set  apart  (inter  alia)  two  sums  of  £3750  each,  and 
stand  possessed  thereof,  and  of  two-elevenths  of  his  ultimate 
residue,  in  trust  to  pay  the  income  to  Marij  Ann  Mason  and 
Helen  Boherts  for  their  respective  lives. 

The  will  was  duly  proved  by  Mason  and  Mercer,  and,  as  repre- 
senting the  two  sums  of  £3750  and  the  two-elevenths  of  ultimate 
residue,  they  set  apart  and  appropriated  certain  securities,  in- 
cluding certain  New  £3  per  cent.  Annuities,  some  Victoria 
Government  Bonds,  and  some  Great  Indian  Peninsida  Bailivay 
Stock.  In  the  early  part  of  1878  they  sold  the  bonds  and  railways 
stock  and  a  part  of  the  annuities  for  £10,000,  which  they  invested 
on  a  first  mortgage,  dated  the  21st  of  March,  1878,  given  to 
them  by  E.  J.  Goodwin^  on  certain  freehold  lands  and  buildings, 
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including  farm  buildings  and  hop  and  fruit  gardens  in  Kent.  KOMER,  J. 
The  property  had  been  valued  by  a  valuer,  alleged  to  have  been  1892 
employed  by  the  mortgagor,  at  £12,750,  and  no  independent  / 
valuer  was  employed  by  the  trustees. 

At  the  date  of  the  advance  Mercer  was  a  partner  in  a  banking 
firm  carrying  on  business  as  the  Kentish  Bank,  and  Goodwin  was 
a  customer  of  the  banking  firm  and  indebted  to  them  in  a  sum 
exceeding  £14,000,  which  was  in  part  secured  by  an  equitable 
charge  by  deposit  of  the  deeds  relating  to  the  property  mort- 
gaged to  Mason  and  Mercer.  The  sum  of  £10,000  advanced  by 
them  was  paid  to  the  account  of  Goodwin  with  the  bank,  and  so 
in  reduction  of  Goodwin's  debt  to  it. 

On  the  20th  of  August,  1890,  Mary  Ann  Mason  brought  an 
action  against  Mercer  and  Mason,  and  in  her  pleadings  she 
alleged  that  the  facts  as  to  the  indebtedness  of  Goodwin  to  the 
bank  and  the  application  of  the  £10,000  were  not  known  to  her 
till  shortly  before  the  writ  in  the  action  was  issued.  She  also 
alleged  that  there  had  been  an  improper  variation  of  investments  ; 
and  claimed  a  declaration  that  the  investment  of  the  £10,000  on 
the  mortgage  was  an  improper  investment  and  a  breach  of  trust, 
and  that  such  breach  of  trust  was  on  the  part  of  Mercer  fraudulent, 
and  that  the  Defendants  were  liable  to  make  good  to  the  trust 
estate  the  loss  thereby  occasioned.  Mercer  being  primarily  liable. 
She  claimed  also  consequential  relief. 

Amongst  other  defences,  the  Defendants,  by  their  statements  of 
defence,  claimed  the  benefit  of  the  provisions  of  the  Trustee  Act, 
1888,  and  of  all  such  statutory  enactments  for  the  limitation  of 
actions  and  suits  as  might  be  applicable  to  the  case. 

Mason  died  before  the  hearing,  and  the  action  was  revived 
against  his  legal  personal  representative. 

Gliadwych  Healey,  Q.C.,  and  Lemon,  for  the  Plaintiff 

The  mortgage  was  of  a  speculative  character,  not  of  property 
which  was  of  the  proper  value  for  a  trustee's  investment.  There 
was,  moreover,  no  valuer  appointed  on  behalf  of  the  mortgagees. 
There  was,  therefore,  a  clear  breach  of  trust.  The  Defendants, 
however,  say  the  claim  is  barred  by  sect.  8  of  the  Trustee  Act, 
1888.    This  may  be  so  as  to  Mason  and  his  estate  ;  but  Mercer 
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has  no  defence.  The  money  actually  went  into  his  pocket  as 
one  of  the  partners  in  the  bank,  and  he  is  therefore  within  the 
exception  in  sub-sect.  1  of  sect.  8  of  the  Act,  which  prevents  a 
trustee  setting  up  the  Statute  of  Limitations  where  the  action  is 
*'  to  recover  trust  property,  or  the  proceeds  thereof  still  retained 
by  the  trustee,  or  previously  received  by  the  trustee  and  con- 
verted to  his  use." 

[KoMEE,  J. : — If  the  money  had  been  handed  to  the  mortgagor, 
and  then  paid  to  the  bank,  the  Plaintiff  would  have  been  out  of 
Court.] 

Mercer  had  the  deeds,  and  wanted  to  reduce  the  amount  of 
Goodwins  account;  and  he  shut  his  eyes  to  the  fact  that  the 
advance  was  made  out  of  the  trust  account  in  contravention  of 
his  duty  as  a  trustee.  He  can  shew  no  discharge  for  the  money, 
but  only  a  mortgage  of  less  value  than  the  investments  realized 
to  raise  the  money — which  benefited  himself.  Although  there 
is  no  fraud  in  the  ordinary  sense,  there  is  conversion  within  the 
meaning  of  the  section. 

Neville,  Q.C.,  and  Ingle  Joyce,  for  the  Defendant  Mercer  : — 

Money  received  by  the  trustee  and  "  converted  to  his  use  "  ' 
must  mean  money  which  the  trustee  could  be  called  on  to  refund  j 
to  the  trust  estate.  In  that  case  the  beneficiaries  would  hold  ! 
the  mortgage  for  £10,000,  and  have  the  right  to  call  on  the  j 
trustee  to  repay  the  sum  paid  to  Goodivin,  which  would  be  absurd,  i 

Morton  Smith,  Q.C.,  and  Ingpen,  for  the  Defendant  Masons  ! 
legal  personal  representative : —  ; 

Masons  case  is  clearly  within  the  section.    There  is  no  sug- 
gestion that  he  received  any  part  of  the  trust  money. 

EOMEE,  J. : —  I 

The  short  question  I  have  to  decide  arises  in  this  way :  In  , 
1878  trustees,  having  trust  money  in  their  possession,  invested  ' 
it  on  a  mortgage  of  freehold  property.    The  mortgagor  had 
previously  given  a  charge  upon  the  property  to  a  bank  for  a  debt 
due  by  him  to  them.    One  of  the  trustees  was  a  partner  in  the 
bank,  and  the  money  advanced  on  mortgage  by  the  trustees  was, 
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by  the  direction  of  the  mortgagor,  paid  to  the  bank  in  discharge 
of  the  bank's  debt  and  of  the  bank's  charge.    The  case  made  by 
the  beneficiary  against  the  trustees  is  that  an  insufficient  security 
was  taken  for  the  trust  money.     The  security  taken  was  within 
the  authority  of  the  trustees  ;  the  only  complaint  is  that  the 
property  was  not  of  sufficiently  high  value.     It  is  admitted  that 
the  trustee,  who  was  also  a  partner  in  the  bank,  in  this  matter  was 
not  guilty  of  any  fraud  or  fraudulent  conduct.    The  only  act 
complained  of  is  that  of  negligence  on  the  part  of  the  trustees  in 
not  seeing  that  the  security  was  ample.    Under  those  circum- 
stances, the  action  having  been  commenced  in  1890,  to  the 
claim  by  the  beneficiary  to  make  the  trustees  liable  for  the 
improper  investment  in  1878,  sect.  8  of  the  Trustee  Act,  1888,  is 
pleaded,  and  I  have  to  determine  whether  that  section  applies. 
Now,  it  applies  to  every  "  action  or  other  proceeding  against  a 
trustee  or  any  person  claiming  through  him  "  except  in  certain 
specified  instances.    The  section,  therefore,  does  apply  to  this 
;  action  unless  the  Plaintiff  shews  that  her  claim  is  one  of  the 
j  excepted  claims.    I  turn  to  the  exceptions  to  see  whether  this 
particular  claim  by  the  Plaintiff  is  or  is  not  excepted.  It 
appears  to  me  that  it  is  not  excepted.    It  is  not  a  claim  "  founded 
upon  any  fraud  or  fraudulent  breach  of  trust."    It  is  not  "to 
recover  trust  property,  or  the  proceeds  thereof  still  retained  by 
the  trustee,"  nor  is  it,  in  my  judgment,  to  recover  trust  property, 
or  the  proceeds  of  trust  property,  "  previously  received  by  the 
trustee  and  converted  to  his  use."    In  my  judgment,  it  would 
be  a  perversion  of  the  language  used  in  that  section  if  I  were  to 
hold  that  such  a  transaction  as  this,  being  an  honest  transaction, 

f as  to  be  treated  as  a  conversion  to  his  use  by  the  trustee,  who 
appened  to  be  a  partner  in  the  bank,  of  the  money  lent  on 
mortgage.    In  my  judgment,  it  is  not  a  conversion  to  his  use  at 
ill  within  the  meaning  of  the  section.    I  therefore  hold  that  the 
ection  applies ;  and  it  follows  that  the  action  must  be  dismissed. 

Solicitors  for  Plaintiff:  Campbell,  Beeves,  &  Hooper. 
Solicitors  for  Defendant  Mercer :  Hollams,  Sons,  Coward,  (t 
lawksley. 

Solicitor  for  Defendant  Mason  :  H.  W.  Davie, 

F.  E. 
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[1891    C.  4453.] 

Power  of  Attorney — Sale  and  Transfer  of  Stock — Liahility  of  London  Stock- 
hroher  to  Country  Customer — Payment  in  Account  to  Country  StockbroJeer 
— Principal  and  Agent — Foreign  Principal. 

C,  living  in  Canada^  sent  through  X,  a  country  stockbroker  in  England, 
a  power  of  attorney  for  sale  of  "  £lOOO^Goschens  standing  in  the  name  of  C" 
to  the  Defendants,  who  were  the  London  agents  of  X,  with  instructions 
to  sell.  The  Defendants  sold  the  stock  for  £970,  with  which  (less  com- 
mission) they  credited  X  in  his  general  account  with  them.  The  account 
between  X.  and  the  Defendants  was  ultimately  balanced  by  subsequent 
entries,  including  two  bills  drawn  by  X.  and  accepted  and  paid  by  the 
Defendants,  but  no  payment  expressly  on  account  of  the  sale  of  Consols. 

The  fact  of  the  sale  of  the  stock  was  not  discovered  by  C.  for  several 
months,  when  X.  was  insolvent ;  and  no  part  of  the  proceeds  of  sale  was ! 
received  by  C. : —  i 
Heldj  that  the  Defendants  were  not  relieved  either  by  the  transactions  i 
between  them  and  X.,  or  by  the  fact  that  C.  was  a  foreign  principal,  fromj 
liability;  and  judgment  given  for  the  proceeds  of  the  stock  with  interest! 
at  4  per  cent.  j 
Bridges  v.  Garrett  (1)  distinguished.  | 

HOBATIO  NELSON  CROSSLEY,  residing  in  Canada,  was  inl 
June,  1890,  the  owner  of  £1000  New  Consols,  standing  in  hisl 
name  in  the  books  of  the  BanJc  of  England. 

In  that  month,  H.  N.  Crossley  instructed  his  brother,  /.  TT. 
Crossley  (residing  at  Halifax,  Yorkshire),  to  take  the  necessai 
steps  for  selling  such  New  Consols  and  other  stock  of  th 
Plaintiff. 

/.  W,  Crossley  held  a  general  power  of  attorney  from  hiSj 
brother,  and  on  the  12th  and  13th  of  June,  1890,  he  consulted 
John  Caw,  junr.,  a  stock  and  share  broker  in  Halifax,  with  refer 
ence  to  the  sale  of  the  stock. 

Caw  advised  that  the  power  of  attorney  was  insufficient,  an 
that  the  BanJc  of  England  would  only  act  on  the  special  form  oi 
power  of  attorney  issued  and  ordinarily  used  by  them. 

Acting  on  instructions  from  J.  W.  Crossley,  Caw  on  the  13tl 
of  June,  1890,  wrote  to  Gilbey  &  Sumner,  a  firm  of  stockbrokers 
(1)  Law  Eep.  5  C.  P.  451. 


1892 
> — 
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who  were  his  London  agents,  as  follows :  "  Please  apply  for  power  ROMER, 
of  attorney  for  sale  of  £1000  GoscJiens,  standing  in  name  of  1892 
Horatio  Nelson  Crossley,  of  Brian  Boyd,  Greetland,  near  Halifax,  Orossley 
gentleman  ....    In  case  the  Bank  have  not  had  notice  of  his  ]yi^Q^i^c- 
change  of  address,  Mr.  Crossley's  present  address  is  Sandy  Bay  - — " 
Farm,  Lake  Bosseau,  Muskoha,  in  the  State  of  Ontario,  in  the 
Dominion  of  Canada'' 

Gilbey  &  Sumner  replied  to  Caw  on  the  14th  of  June,  1890, 
acknowledging  receipt  of  the  instructions,  and  on  the  16th  of 
June,  1890,  wrote  to  him  as  follows  : — 

"  We  have  to-day  applied  to  the  Banh  of  England  for  powers 
of  attorney  for  the  sale  of  £1000  GoseJiens  ....  now  standing 
in  the  name  of  Horatio  Nelson  Crossley,  Esq.,  and  the  same  will 
foe  ready  to-morrow." 

On  the  17th  of  June,  1890,  Gilbey  &  Sumner  wrote  to  Caw  as 
follows  : — 

"  We  have  to-day  obtained  two  powers  of  attorney  from  the 
Banlc  of  England  for  our  Mr.  Gilbey  to  act  as  Mr.  Crossley' s 
attorney  for  the  purpose  of  selling  £2000  of  his  stock.  We 
have  now  much  pleasure  in  enclosing  these  for  you  to  have 
them  signed  by  Mr.  Crossley,  and  we  trust  same  will  be  found  in 
order." 

One  of  the  powers  related  to  a  sum  of  £1000  stock  not  the 
subject  of  the  action  mentioned  below. 

By  the  power  of  attorney  relating  to  the  £1000  New  Consols, 
H.  N.  Crossley  appointed  "  Southard  Gilbey,  of,  &c.,  my  attorney 
in  my  name  and  on  my  behalf  to  sell  and  transfer  all  or  any  part 
of  the  sum  of  one  thousand  pounds  £2  15s.  per  cent.  Consolidated 
Stock  standing  in  my  name  in  the  books  of  the  Governor  and 
Company  of  the  Banh  of  England,  and  to  receive  the  considera- 
tion money  and  give  receipts  for  the  same.  And  also  to  do 
whatever  is  necessary  or  proper  to  be  done  for  the  purpose 
aforesaid." 

Southard  Gilbey  was  a  member  of  the  London  firm  of  stock- 
brokers. 

Gaiv  handed  the  powers  to  J,  W.  Crossley,  who  sent  them  to 
H,  N.  Crosshy,  by  whom  they  were  returned  duly  executed. 

2  T  2  1 
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ROMER,  J. 
1892 

(JUOSSLEY 
V. 

Magniac. 


/.  W.  CroHsley  retained  the  powers  of  attorney  till  December, 
1890,  when  the  stock  not  the  subject  of  the  action  was  sold  by 
Gilbey  &  Sumner,  the  purchase-money  being  paid  by  Cavj  to 
J.  W.  Crossley. 

On  the  30th  of  December,  1890,  the  London  stockbrokers  (now 
G.  H.  MagniaCy  Gilbey ^  &  Sumner)  wrote  to  Caw  complaining  of 
the  state  of  his  account  with  them,  and  asking  for  security  f^)r 
the  balance  owing  to  them  thereon. 

In  January,  1891,  Caw  told  J.  W.  Crossley  that  New  Consok 
had  risen  to  97^,  and  that  if  he  would  hand  him  the  power  of 
attorney  relating  thereto  Caw  would  forward  it  to  his  agents  who 
would  arrange  for  the  sale  of  them.  /.  W.  Crossley  accordingly 
handed  the  power  to  Caw,  who  sent  it  to  C.  H.  Magniac,  Gilbey,  dt 
Sumner  on  the  23rd  of  January,  1891,  in  the  following  letter: — 

"  I  enclose  P.  A." — power  of  attorney — "  for  sale  of  £1000 
Goseliens,  which  please  sell  at  best  for  cash." 

The  Consols  were  sold  on  the  27th  of  January,  1891,  for  £970. 
The  transaction  was  shortly  afterwards  completed,  and  Caiv  was^ 
informed  of  what  had  been  done.  ! 

On  the  26th  of  January,  1891,  on  the  account  of  Caiu  withii 
C.  H.  Magniac,  Gilbey,  &  Sumner,  there  was  a  balance  due  fromf 
the  former  of  £596  16s. 

After  crediting  Caw  with  £970,  the  price  of  the  New  Consols, 
and  debiting  him  with  12s.  Qd.,  the  commission  for  selling  the 
same,  there  was  a  balance  in  favour  of  Caw  of  £372  lis.  2d. 

Various  items  then  appeared  on  both  sides  of  the  account  i 
respect  of  stock  transactions,  and  (dated  January  31,  1891) 
the  debit  side  of  the  account,  an  item  of  "  Cheque  £125."  T 
was  really  the  amount  of  a  bill  of  exchange  for  £125  drawn 
Caw  on  the  London  brokers.    This  bill  was  paid  by  Caw  into 
own  bank  for  collection,  and  presented  by  the  London  agents  o] 
the  bank,  for  payment,  to  the  London  brokers,  and  paid  by  them 

After  payment  of  this  bill  the  balance  in  favour  of  Caw 
£403  15s.  U, 

The  results  of  various  other  transactions  in  stocks  and  shan 
were  then  entered  on  both  sides  of  the  account,  and  (February  3, 
1891),  an  item, Cheque  £403  15s.  2d.,''  was  debited  against  (7(»1 
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This  was  really  the  amount  of  another  bill  drawn  by  Caw  on  EOMEE,  J. 
the  London  brokers,  negotiated  by  him  and  paid  by  them  at  1892 
his  request.    The  ultimate  balance  of  the  account  in  favour  of  qrossley 
Caw  (£601  16s.  'dd.)  was  also  paid  away  as  Caw's  cheque  or  -^^q^^^q 
;lraft.   

J.  W.  Crossley  made  several  inquiries  of  Caiv  with  respect  to 
the  Consols,  but  was  told  they  had  not  been  sold,  as  the  London 
brokers  had  not  been  able  to  obtain  97J  for  it. 

On  the  6th  of  July,  1891,  Caw  was  adjudicated  bankrupt,  and 
in  the  bankruptcy  proceedings  /.  W,  Crossley  ascertained  that 
the  New  Consols  had  been  sold  in  January,  1891. 

No  part  of  the  purchase-money  was  ever  received  by  /.  W, 


In  December,  1891,  H.  N.  Crossley  commenced  an  action 
against  C,  H.  Magniac,  Gilbey,  &  Sumner  for  £967  10s.,  the  price 
of  the  Consols  less  £2  10s.,  the  full  commission,  and  for  interest  ; 
i^ind  the  action  was  tried  before  Mr.  Justice  Bomer  on  the  6th, 
7th,  and  8th  of  December,  1892. 

The  evidence  did  not  establish  any  custom  or  usage  that 
London  brokers  could  discharge  themselves,  as  against  the  client 
|of  a  country  broker,  by  payment  in  account  with  the  country 
'  broker. 

I   Neville^  Q.C.,  and  T.  Bateman  Napier,  for  the  Plaintiff: — 

Caw's  only  instructions  were  to  obtain  a  power  of  attorney. 
The  Defendants  had  full  knowledge  that  the  Plaintiff  was  the 
owner  of  the  stock,  and  obtained  a  power  of  attorney  to  a  member 
of  their  firm  "  to  sell  and  transfer  "  the  stock  of  the  Plaintiff. 
Under  these  circumstances,  they  cannot  disregard  the  Plaintiff, 
because  they  communicated  with  him  through  Caw,  Having 
received  the  Plaintiff's  purchase-money,  the  Defendants  applied 
it  in  payment  of  Caw's  debt.  But  having  had  notice  that  the 
stock  was  not  the  property  of  Catv,  and  assuming  that  Caw  had 
authority  to  receive  the  money  for  the  Plaintiff,  giving  Caio 
credit  in  the  account,  without  paying  in  cash,  did  not  discharge 
the  Defendants  from  liability  to  the  Plaintiff :  Pearson  v. 
Scott  (1)  ;  Siveeting  v.  Pearee  (2).  The  Defendants  apparently 
(1)  9  Ch.  D.  198.  (2)  9  C.  B.  (N.S.)  534. 
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ROMER,  J.  rely  on  a  decision  of  Mr.  Justice  Bay  in  Blackhurn  v.  Mason  (1). 
1892       But  that  decision  turned  on  facts  which  were  different  from  those- 
CitossLEY    of  the  present  case. 

V. 

  *       Haldane,  Q.C.,  and  Kirhy,  for  the  Defendants : — 

The  power  of  attorney  did  not  create  the  relation  of  principal 
and  agent.  Caw  was  instructed  to  sell,  and  said  a  power  of 
attorney  was  necessary,  as  it  is  in  nearly  all  cases  of  sale  of  stock. 
Acting  on  instructions  from  Caw,  a  power  of  attorney  was  obtained 
by  the  Defendants,  who  sent  it  to  Caiv,  and  it  came  back  to  the 
Defendants,  through  Caw,  in  the  ordinary  course  of  business* 
All  the  instructions  were  from  Caw,  and  the  power  of  attorney 
was  a  mere  document  of  title,  to  be  read  subject  to  such  instruc- 
tions. It  was  a  mere  incident  to  the  transaction  between  Cavj" 
and  the  Defendants,  and  no  more  affects  the  liability  of  the 
latter  than  it  would  have  done  if  it  had  been  given  to  a  man  in 
the  street.  It  is  the  invariable  practice  for  the  London  brokers- 
to  transmit  the  proceeds  of  stock  to  the  country  broker,  and  debit 
the  latter  with  the  amount  in  the  general  account  between  them  ; 
and  the  mode  of  dealing  here  was  in  accordance  with  the  ordinary 
practice.  It  is  said  the  amount  ought  to  have  been  paid  in  cash. 
But  if  payment  is  by  cheque,  and  the  cheque  is  duly  honoured, 
that  is  payment  of  cash,  and  it  is  immaterial  that  the  cheque 
includes  not  only  the  amount  due  to  the  principal  of  the  agent 
receiving  the  money,  but  other  moneys  payable  to  such  agent  in 
any  other  capacity  :  Bridges  v.  Garrett  (2). 

There  was  no  privity  between  the  Plaintiff  and  the  Defendants,, 
and  the  Defendants  were,  therefore,  discharged  by  the  payments 
to  Caw,  who  was  their  principal :  New  Zealand  and  Australia ti^ 
Land  Company  v.  Watson  (3).  But  if  the  Defendants  are  not 
entitled  to  succeed  as  to  the  whole  amount  paid  to  Caiv,  they  are 
discharged  to  the  extent  of  £125,  which  was  paid  to  his  bankers, 
and,  in  effect,  in  the  same  way  as  if  the  Defendants  had  givea 
him  a  crossed  cheque.  Moreover,  the  Plaintiff,  if  a  principal, 
was  a  foreign  principal,  and  therefore  the  Defendants  were 
entitled  to  treat  Caw,  the  agent  in  England,  as  their  principal, 

(1)  Eeported  in  the  mnes,  May  18,        (2)  Law  Rep.  5  C.  P.  451,  454. 
1892.  (3)  7  Q.  B.  D.  374. 
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and  disregard   the  Plaintiff:   Elbinger  Actien-Gesellschaft  v.  EOMER, 
Claye  (1);  Montgomerie  v.  United  Kingdom  Mutual  Steamship  1892 
Association  (2).  Crosslet 

V. 

Magniao 

ROMER,  J. : —  ~ 

The  Plaintiff,  being  the  owner  of  a  sum  of  New  Consols  stand- 
ing in  his  name,  gives  a  power  of  attorney  to  a  member  of  the 
Defendants'  firm,  authorizing  him  to  sell  and  transfer  the  stock 
for  the  Plaintiff,  and  on  the  Plaintiff's  behalf.  By  virtue  of 
this  power  the  stock  is  sold  by  the  Defendants  and  transferred 
to  the  purchaser,  and  the  purchase-money  is  received  by  them. 
The  Defendants  are  paid  for  their  services  as  brokers  out  of  the 
Plaintiff's  money,  the  proceeds  of  the  sale.  What  was  thereupon 
the  duty  of  the  Defendants  with  regard  to  such  proceeds  ?  It 
was  to  pay  the  amount,  less  their  commission,  to  the  Plaintiff, 
or  to  some  person  authorized  by  him  to  receive  it.  And  if  the 
Defendants  paid  to  any  such  authorized  person,  and  if  with  that 
person  they  had  other  private  dealings,  they  were  bound,  as 
between  themselves  and  the  Plaintiff,  to  pay  that  authorized 
person  in  cash,  and  not  in  account  between  them.  Of  course, 
payment  by  cheque,  duly  cashed,  is  payment  in  cash  for  this 
purpose. 

Now,  what  difference  did  it  make  that,  in  the  case  before  me, 
the  Defendants,  being  instructed  to  act  for  the  Plaintiff,  obtained 
the  power  of  attorney  from  him  through  the  intervention  of  a 
country  broker  ?  I  think  it  makes  no  difference,  seeing  that  the 
Defendants  clearly  knew  that  the  stock  was  the  Plaintiff's,  and 
sold  it  for  him  and  under  his  power  of  attorney  in  the  way  I 
have  mentioned.  The  Defendants  cannot,  in  my  opinion,  ignore 
the  power  of  attorney  and  the  wording  of  it  in  the  way  in  which, 
through  their  counsel,  they  now  seek  to  do.  Nor,  in  my  opinion, 
did  the  fact  that  the  Plaintiff  was  abroad  entitle  the  Defendants 
to  regard  the  country  broker  as  their  principal  in  the  matter,  and 
to  ignore  the  Plaintiff.  There  was  clearly  privity  between  the 
Plaintiff  and  the  Defendants  in  the  matter  of  this  sale.  The 
authorities  cited  by  the  Defendants'  counsel  with  reference  to  a 


(1)  Law  Eep.  8  Q.  B.  313. 


(2)  [1891]  1  Q.  B.  370. 
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EOMEE,  J.  foreign  principal  liave  no  bearing,  in  my  opinion,  on  the  present 
1892       case,  where  the  Defendants  act  under  an  authority  given  on  the 
Ckossley    face  of  it  direct  to  them  from  the  PJaintiff. 

Magniac        What  have  the  Defendants  done  with  the  proceeds  of  the  sale  ? 

  Admittedly,  they  have  not  paid  them  to  the  Plaintiff.  Have  they 

paid  them,  in  cash,  to  a  person  authorized  to  receive  the  proceeds 
for  the  Plaintiff?  I  assume,  in  favour  of  the  Defendants,  that 
the  country  broker  was  authorized,  on  behalf  of  the  Plaintiff,  to 
receive  the  proceeds  of  the  sale.  But  the  Defendants  did  not 
pay  the  proceeds  to  the  country  broker  for  the  Plaintiff.  What 
they  did  was  this — they  chose  to  treat  the  purchase-money  of 
the  stock  as  the  country  broker's  own,  and  to  ignore  the  Plaintiff 
in  the  matter.  It  is  said  that  this  was  justified  by  some  custom 
or  usage.  The  evidence  does  not  establish,  to  my  satisfaction,  any 
such  custom  or  usage.  Moreover,  I  do  not  think  any  such  custom 
or  usage  would  be  held  valid  by  this  Court  which  purported  to 
justify  an  agent,  having  his  principal's  money  in  his  hand,  in 
ignoring  that  principal,  and  applying  the  moneys  in  payment  of 
money  due  to  himself  from  a  third  person.  The  Defendants,  in 
my  judgment,  were  not  justified  in  ignoring  the  Plaintiff  in  the 
matter,  or  in  treating  the  proceeds  of  sale  as  the  country  broker's 
own  money.  What  the  Defendants  did  with  the  proceeds  was 
this — they  carried  them  to  the  credit  of  the  country  broker  in 
the  account  between  themselves  and  that  country  broker.  This 
wiped  off  a  debt  of  £596  16s.  4id.,  due  from  the  country  broker 
to  them,  leaving  a  balance  in  favour  of  the  country  broker  of 
£372  lis.  2d.  They  did  not  pay  even  this  £372  lis.  2d.  to  the 
country  broker  for  the  Plaintiff,  still  less  did  they  pay  it  to  the 
country  broker  for  his  principal,  the  Plaintiff,  in  cash.  They 
carried  that  balance  of  £372  lis.  2d.  to  the  credit  of  the  country 
broker  in  the  further  accounts  between  the  broker  and  them- 
selves. A  further  balance  is,  later  on,  struck  as  between  the 
country  broker  and  the  Defendants  in  the  account  between  them, 
and  the  balance  of  £372  lis.  2d,  is  increased  to  a  balance  in 
favour  of  the  country  broker  of  £403  15s.  Sd.  This  £403  15s.  'Sd. 
the  Defendants  did  not  pay  to  the  country  broker  for  the  Plain- 
tiff, but  they  let  the  country  broker  draw  on  them  a  bill  for  it, 
as  being  a  balance  dve  to  the  country  broker  from  them  on  his 
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private  account  between  them.   The  whole  of  that  bill  they  paid  KOMER,  J. 
at  maturity  to  a  third  person,  not  the  Plaintiff.    This  cannot,  in  1892 
my  opinion,  be  treated  by  the  Court  as  a  discharge  to  the  Defen-  crossley 
lants  as  between  themselves  and  the  Plaintiff.  Magniao 

The  same  observations  apply  with  regard  to  a  sum  of  £125  — 
which  appears  to  have  been  paid  to  the  country  broker  by  the 
Defendants  on  the  31st  of  January,  1891. 

The  country  broker  appears  to  have  drawn  a  bill  on  the 
Defendants  for  £125  as  a  sum  on  account  of  the  general  account 
between  them.  The  bill  was  accepted  by  the  Defendants  and 
paid  by  them  and  allowed  in  account  as  between  themselves  and 
the  country  broker.  It  was  not  a  payment  by  the  Defendants 
to  the  country  broker  in  respect  of  this  particular  purchase- 
money  belonging  to  the  Plaintiff.  In  my  judgment  it  was  not 
«uch  a  payment  in  cash  as  enables  the  Defendants  to  say  that 
they  had  discharged  their  duty  to  the  Plaintiff  by  paying  part 
of  the  proceeds  of  his  stock  in  cash  to  an  agent  authorized  by 
him  to  receive  it. 

The  case  of  Bridges  v.  Garrett  (1),  to  which  I  was  referred  by 
the  Defendants'  counsel,  is  clearly  distinguishable.  There  the 
payment  was  made  to  a  person  entitled  to  receive,  clearly  in 
respect  of  the  moneys  which  the  person  to  whom  it  was  paid 
was  entitled  to  receive  on  account  of  his  principal,  and  in  respect 
of  the  amount  which  he  was  so  entitled  to  receive.  The  only 
question  which  arose  there  was  because  the  payment  included 
other  moneys,  and  was  made  by  a  crossed  cheque;  but  it  was 
held  that  the  payment  was  not  the  less  one  in  cash,  duly  autho- 
rized, merely  because  it  included  other  moneys  or  because  it  \ 
was  paid  by  a  crossed  cheque  which  was  duly  cashed.  That 
oase  is  no  authority  in  favour  of  the  Defendants  in  the  case 
before  me. 

The  case  before  Mr.  Justice  Bay^  to  which  I  was  referred  (and 
I  which  does  not  appear  to  have  been  reported),  clearly  turned  on 
j  the  special  findings  of  fact  of  the  learned  Judge  in  that  case, 
and  I  need  not  further  refer  to  it.    It  is  not  an  authority  in  the 
present  case  in  favour  of  the  Defendants. 
It  follows  that  in  my  judgment  the  Plaintiff  has  succeeded, 
(1)  Law  Eep.  5  C.  V.  451. 
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ROMER,  J.  and  there  must  be  an  order  for  payment  by  tbe  Defendants  to 
1892       the  Plaintiff  of  £967  10s.,  the  amount  of  the  proceeds  of  sale 
Crossley    less  commission,  with  interest  at  4  per  cent,  to  the  day  of  pay- 
ment from  the  28th  of  January,  1891. 


V. 

Magniac 


Solicitors :  Bowdiffes,  Bawle  &  Co.,  agents  for  Wavell,  Son,  & 
Marshall,  Halifax  ;  Slaughter  &  May, 

F.  E. 
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In  re  BID  WELL  BEOTHEES. 

WILLIAMS^ 


[0034   of  1893.] 

Company — Meeting  of  Shareholders — Besolution — Special  Resolution — Proxies 
— Poll  not  demanded — Mode  of  taking  Votes — Voluntary  Winding-up — 
Companies  Act,  1862  (25  &  26  Vict  c.  89),  ss.  51,  129 ;  Sched.  /.,  Talle  A, 
Arts.  42,  43,  48,  51  {Bevised  Ed.  Statutes,  vol.  xiv.,  pp.  214,  231,  255, 
256]. 

At  a  meeting  of  shareholders  of  a  company,  the  articles  of  which  allow 
voting  by  proxy,  although  no  poll  is  demanded,  the  chairman,  in  ascer- 
taining the  number  of  votes  given,  must  count  the  vote  of  each  person 
who  has  appointed  a  proxy,  not  according  to  the  number  of  shares  held  by 
him,  but  as  one  vote. 

In  re  Caloric  Engine^and  Siren  Fog  Signals  Company  (1)  not  followed. 
In  re  Horhury  Bridge  Coal,  Iron,  and  Waggon  Company  (2)  dis- 
tinguished. 

A  COMPANY  called  "  Bidwell  Brothers,  Limited,''  was,  in  Aug. 
1889,  incorporated  under  the  Companies  Acts,  1862  to  1886,  with 
a  capital  of  £20,000,  divided  into  8000  preference  shares,  and 
12,000  ordinary  shares,  of  £1  each  respectively. 

The  articles  of  association,  so  far  as  material  to  this  report, 
were  as  follows : — 

"  1.  The  regulations  contained  in  the  table  marked  '  A '  in  the 
First  Schedule  to  the  Companies  Act,  1862  (hereinafter  called 
Table  *  A '),  shall,  subject  as  hereinafter  provided,  apply  to  this 
company." 

7.  The  quorum  of  a  general  meeting  shall  be  three  members 
personally  present.    Every  share  shall  confer  one  vote. 

"  8.  The  words  '  or  carried  by  a  particular  majority,  or  lost,' 
shall  be  inserted  in  clause  42  of  Table  *  A,'  after  the  word  ^  car- 
ried,' and  the  word  '  conclusive '  shall  be  substituted  for  the  word 
*  sufficient '  in  the  same  clause. 

"  9.  The  words  *  and  either  at  once  or  after  an  interval  or 
f  j  adjournment '  shall  be  inserted  in  clause  43  of  Table  *  A '  after 
the  word  '  manner.'  " 

(1)  52  L.  T.  (N.S.)  846.  (2). '11  Ch.  D.  109. 


J. 

1893 
Feb.  20. 
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VAUGIIAN     The  material  provisions  of  Table  A  are  as  follows  : — 
WILLIAMS,  ^ 

"  42.  At  any  general  meeting,  unless  a  poll  is  demanded  l»y 

at  least  five  members,  a  declaration  by  the  chairman  that  a  reso- 

Inre      lution  has  been  carried,  and  an  entry  to  that  effect  in  the  book 

BiDWELL  ^  ^  ^ 

Brothers,  of  proceedings  of  the  company,  shall  be  sufficient  evidence  of  the 
fact,  without  proof  of  the  number  or  proportion  of  the  votes 
recorded  in  favour  of  or  against  such  resolution. 

"  43.  If  a  poll  is  demanded  by  five  or  more  members  it  shall 
be  taken  in  such  manner  as  the  chairman  directs,  and  the  result 
of  such  poll  shall  be  deemed  to  be  the  resolution  of  the  company 
in  general  meeting.  In  the  case  of  an  equality  of  votes  at  any 
general  meeting  the  chairman  shall  be  entitled  to  a  second  or 
casting  vote." 

"  48.  Votes  may  be  given  either  personally  or  by  proxy." 

In  pursuance  of  a  notice  duly  given  to  the  shareholders,  an 
-extraordinary  general  meeting  of  the  company  was  held  on  the 
27th  of  January,  1893,  for  the  purpose  of  considering,  and,  if 
thought  expedient,  passing  a  resolution  "  that  it  has  been  proved 
to  the  satisfaction  of  the  company  that  it  cannot  by  reason  of  its 
liabilities  continue  its  business,  and  it  is  therefore  advisable  to 
wind  up  the  same." 

There  were,  besides  the  chairman,  twenty-nine  members  per- 
sonally present  at  the  meeting,  including  James  Bidivell  and 
Arthur  Bidivell,  and  these  two  persons  held  proxies  from  thirty - 
four  other  shareholders  who  were  not  personally  present. 

After  the  notice  had  been  read,  the  chairman  put  the  resolu- 
tion to  the  meeting,  upon  which  an  amendment  was  proposed  by 
■one  shareholder,  and  seconded  by  another,  that  the  above  resolu- 
tion should  end  by  placing  the  word  "  compulsorily  "  before  the 
words  "  wind  up  the  same.' 

This  amendment  was  put  to  the  meeting  by  the  chairman,  upon 
which  thirteen  members  personally  present  voted  in  favour  of  the 
amendment,  and  sixteen  members  personally  present  including 
the  holders  of  the  thirty-four  proxies  voted  against  it. 

The  chairman  treated  the  amendment  as  lost,  and  put  to  the 
meeting  the  original  resolution,  which,  together  with  a  resolution 
appointing  a  liquidator,  was  supported  by  the  votes  of  the  sixteen 
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members  and  thirty-four  proxies  who  had  voted  against  the  ^^^mamI 
amendment,  against  the  votes  of  the  thirteen  members  who  had  j. 
voted  for  the  amendment.  1893 

The  chairman  declared  the  resolutions  for  voluntary  winding- 
up,  and  the  appointment  of  a  liquidator,  to  be  carried,  and  no  ^^^^^^^J^g 
poll  was  demanded.   

A  minute  to  the  above  effect  was  duly  entered  and  signed  by 
the  chairman. 

On  the  3rd  of  February,  1893,  a  petition  was  presented  to  the 
High  Court  of  Justice  by  fifteen  shareholders,  holding  together 
1235  fully  paid-up  preference  shares  in  the  company. 

The  petition  stated  that  the  resolutions,  if  duly  carried  at  all, 
which  the  Petitioners  did  not  admit,  were  carried,  against  a 
considerable  minority,  by  votes  given  in  respect  of  shares  held 
or  controlled  by  the  vendors  to  the  company ;  that  none  of  the 
Petitioners  had  voted  for  the  resolution ;  that  if  the  assets  of  the 
company  were  properly  realized,  there  would  be  a  substantial 
surplus  to  return  to  the  shareholders ;  and  that,  having  regard  to 
alleged  mismanagement  and  irregularities  in  the  conduct  of  the 
business,  and  to  circumstances  attending  the  formation  of  the 
company,  the  interests  of  the  shareholders  were  not  adequately 
protected  by  a  voluntary  liquidation.  The  Petitioners  accord- 
ingly asked  for  a  compulsory  winding-up  order,  or,  alternatively, 
that  the  voluntary  winding-up  might  be  continued  under  the 
supervision  of  the  Court. 

C.  E.  E.  Jenkins,  for  the  Petitioners  : — 

The  resolution  in  favour  of  voluntary  winding-up  having  been 
carried  only  with  the  aid  of  the  proxies,  although  no  poll  was 
demanded,  is  invalid.  In  such  a  case  the  voting  is  by  show  of 
hands,  and  not  by  counting  shares  or  proxies,  and  the  majority  is 
a  numerical  one,  without  regard  to  the  number  of  shares  held 
by  the  members  voting :  In  re  Horlury  Bridge  Coal,  Iron,  and 
Waggon  Company  (1). 

The  votes  of  the  proxies  could  only  have  been  properly  counted 
if  a  poll  had  been  demanded. 

Sects.  51  and  129  of  the  Companies  Act,  1862,  require  a  three- 
(1)  11  Ch.  D.  109. 


606 


CHANCERY  DIVISION. 


[1893] 


VAUGHAN;  fourths  majority  in  favour  of  the  resolution ;  and  as  no  such 
'^^^j.^^^^*  majority,  irrespective  of  the  proxies,  was  obtained,  the  resolution 
1893       in  favour  cf  voluntary  liquidation  was  not  duly  passed. 

BiDWELL  R'  M.  Pattisson,  for  shareholders,  and  Clydesdale,  for  creditors, 
Brothers,   g^pported  the  petition. 

Bramivell  Davis,  for  another  creditor,  did  not  oppose  it. 

Hansell,  for  the  voluntary  liquidator  and  a  large  number  of 
shareholders : — 

Art.  48  of  Table  A  enables  votes  to  be  given  "  either  personally 
or  by  proxy."  The  form  of  proxy  paper  prescribed  by  art.  51 
enables  the  person  appointed  proxy  to  vote  at  the  meeting  and 
at  "  any  adjournment  thereof."  As  the  poll  is  generally  taken 
after  adjournment,  if  proxies  were  only  to  be  used  in  ■  case  of  a 
poll,  there  would  be  little  good  in  giving  them  for  use  before  the 
adjournment.  IS'othing  in  art.  48  restricts  the  use  of  proxies  to 
the  case  of  a  poll.  The  intention,  as  shewn  by  the  articles,  was 
that  proxies  might  be  used  at  any  meeting ;  and  the  resolution 
has  therefore  been  passed  by  the  required  majority. 

[Yaughan  Williams,  J.,  referred  to  In  re  Caloric  Engine  and 
Siren  Fog  Signals  Comjpany  (1).] 

JenJcinSj  in  reply : — 

There  is  no  statement  in  the  report  of  that  case  shewing  what 
were  the  articles  of  association.  It  may  be  inferred  from  the  head- 
note  that  they  allowed  voting  by  proxy ;  and  Mr.  Justice  Kay 
held  that  the  proxies  could  not  be  used  on  a  show  of  hands,  but 
only  when  a  poll  was  taken. 

[Vaughan  Williams,  J. : — Apparently,  although  a  proxy  can 
vote,  he  cannot  demand  a  poll :  Buchley  on  Companies  (2) ;  In  re 
Haven  Gold  Mining  Company  (3).] 

That  case  and  Beg.  v.  Government  Stock  Investment  Company  (4) 
only  point  out  how  a  poll  may  be  duly  demanded — not  how  the 

(1)  52  L.  T.  (N.S.)  846.  (3)  20  Ch.  D.  151. 

(2)  6th  Ed.  p.  483.  (4)  3  Q.  B.  D.  442. 
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votes  are  to  be  counted  if  there  is  no  poll.    A  poll  may  be  taken  VATJGHAN 
at  once,  without  an  adjournment  for  the  purpose  of  taking  it :  j. 
In  re  Chillington  Iron  Company  (1).  1893 


Vaughan  Williams,  J. :—  b^^^ll 


I  have  come  to  the  conclusion  that  the  votes  of  the  members 
who  were  present  only  by  proxy  ought  to  be  taken  into  con- 
sideration, even  though  no  poll  was  demanded.  Mr.  Eegistrar 
Emden  has  called  my  attention  to  the  decision  of  Lord  Justice 
(then  Mr.  Justice)  Kay,  in  In  re  Calorie  Engine  and  Siren  Fog 
Signals  Company  (2).  I  do  not  know  what  the  particular  articles 
in  that  case  were,  and  the  question  does  not  seem  to  have  been 
argued  at  any  great  length.  Of  course,  I  should  pay  the  greatest 
attention  to  a  decision  of  Sir  Edward  Kay  as  a  Judge  of  the 
Chancery  Division ;  but  I  consider  that  I  am  not  bound  by  his 
decision  in  that  case,  and  that  I  am  at  liberty  to  deal  with  the 
matter  as  I  think  best.  I  have  also  had  my  attention  called  to 
In  re  Horhury  Bridge  Coal,  Iron^  and  Waggon  Company  (3). 

'No  one  suggested  that  the  point  I  have  now  to  deal  with  was 
decided  in  that  case ;  it  was  only  said  that  principles  were  there 
laid  down  by  Sir  George  Jessel  which  are  practically  decisive  as 
to  what  I  have  now  to  determine.  I  do  not  think  that  that  is 
30.  All  that  is  there  laid  down  is,  that  where  there  is  a  meeting 
of  members  of  a  company  present  in  person,  the  mode  of  ascer- 
taining the  votes  of  such  members  is  to  be  the  common  law 
mode,  i.e.,  by  show  of  hands.  It  was  not  decided  that  that 
mode  was  to  be  adopted  at  a  meeting  where  some  of  the 
members  were  present  only  by  proxy.  Under  the  circum- 
stances, I  have  to  decide  for  the  first  time  what  is  the  proper 
mode  of  taking  the  votes  at  such  a  meeting,  and  I  hold  that 
the  proper  mode  is  for  the  chairman  to  count,  not  only  the 
votes  of  the  members  present  in  person,  but  also  the  votes  of 
those  present  by  proxy.  In  the  case  of  this  particular  company 
Table  A  applies,  and  art.  48  of  that  table  says  that  "  votes  may 
be  given  either  personally  or  by  proxy."  Prima  facie,  that  means 
upon  all  occasions  when  there  has  to  be  voting.    Sect.  51  of  the 

(1)  29  Ch.  D.  159.  (2)  52  L.  T.  (N.S.)  846. 

(3)  11  Cii.  D.  109. 
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VAUGITAN  Companies  Act,  1862,  says  that  "  a  resolution  passed  by  a  com- 
^^^'^J^^^'  pany  under  this  Act  shall  be  deemed  to  be  special  whenever  a 
J89J}       resolution  has  been  passed  by  a  majority  of  not  less  than  three- 
fourths  of  such  members  of  the  company  for  the  time  being 


In  n 

Btdwell    entitled,  according  to  the  regulations  of  the  company,  to  vote  as 

  '   may  be  present,  in  person  or  by  proxy  (in  cases  where  by  the 

regulations  of  the  company  proxies  are  allowed),  at  any  general 
meeting  of  which  notice  specifying  the  intention  to  propose 
such  resolution  has  been  duly  given,  and  such  resolution  has 
been  confirmed,"  as  therein  mentioned.  Under  sect.  129* 
of  1862,  a  resolution  for  a  voluntary  winding-up  must  be  a 
special  resolution  or  an  extraordinary  resolution,  i.e.,  "  a  resolu- 
tion passed  in  such  manner  as  would,  if  it  had  been  confirmed 
by  a  subsequent  meeting,  have  constituted  a  special  resolution, 
as  hereinbefore  defined."  In  the  present  case,  by  the  regulations 
of  the  company,  proxies  are  allowable,  and  accordingly  a  special 
resolution  cannot  be  passed  unless  three-fourths  of  the  members 
present,  personally  or  by  proxy,  are  in  favour  of  it.  It  seems  to 
me  impossible  that,  under  these  circumstances,  the  number  of 
the  votes  is  to  be  ascertained  in  such  a  mode  as  to  exclude  the 
votes  of  those  members  who  are  present  by  proxy.  It  is  said 
the  votes  of  those  persons  can  be  counted,  and  will  be  counted, 
when  a  poll  is  demanded,  and  that  it  is  intended  that  their 
voice  shall  be  heard  on  that  occasion  only.  It  seems  to  me  that 
a  decision  to  that  effect  would  create  great  injustice  to  the  mem- 
bers present  at  a  meeting  by  proxy  only,  because,  according  to- 
the  decision  in  Beg.  v.  Government  StocJc  Investment  Company  (1)^ 
the  proxies  do  not  seem  able  to  demand  a  poll.  I  think  that, 
under  these  circumstances,  I  ought  to  hold  that  the  chairman  of 
this  company  was  right  in  counting  the  votes  of  the  members 
who  were  present  by  proxy.  The  votes  of  those  persons  must 
be  counted  as  the  votes  of  persons  actually  present,  not  accord- 
ing to  the  number  of  shares  they  hold,  but  each  person  present 
by  proxy  must  vote  as  one  person  and  one  person  only,  and  the 
chairman  must  ascertain  the  way  in  which  he  wishes  to  vote  from 
his  proxy. 

That  decision  does  not  determine  the  merits  of  the  case. 
(1)  3  Q.  B.  D.  442. 
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Jenldns : — I  am  willing  that  a  supervision  order  should  be  made.  VAUGHAN 

^  ^  WILLIAMS, 

J. 

Vaughan  Williams,  J. : —  1893 


Very  well ;  I  make  an  order  that  the  voluntary  liquidation  ^.g 
shall  be  continued  under  the  supervision  of  the  Court.  ]Sothkrs 

Solicitors  :  Sole,  Turner,  &  Knight,  agents  for  E.  J.  Brutton, 
Ottenj  St  Mary ;  Sandilands  &  Co. ;  Coode,  Kingdon,  &  Cotton, 
agents  for  Gould  &  Crompton,  Exeter ;  Chester  &  Co. 

F.  E. 


i 


Vol.  L  1893. 
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\VKIGHT,  J. 


POWELL  r.  LONDON  AND  PROVINCIAL  BANK. 


1893 


[1891    P.  1550.] 


Feb.  2,  3,  IG. 


Comj^K/my — Stoch — Begistration — Legal  TitJr- — Blank  Transfer — Deposit  ot 
Certificate — Burchase  for  Value  vAtliout  Notice — Constructive  Notice — 
Fraudulent  Trustee — Briority — Companies  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  16),  ss.  14,  15,  18,  19,  20  IBeviseji  Ed.  Statutes, 
vol.  ix.jpp.  567,  568], 

The  holder  of  a  sum  of  stock  of  a  company  regulated  by  the  Companies 
Clauses  Act,  1845,  deposited  with  a  bank  as  security  for  an  advance,  first, 
the  stock  certificate,  which  shewed  that  he  was  entitled  as  executor ; 
secondly,  a  loan-note  undertaking  to  execute  a  proper  assignment  of  the 
stock  when  required;  thirdly,  a  blank  transfer.  This  transfer  was  not 
stamped,  and  was  expressed  to  be  in  consideration  of  5s.  The  stock 
was  held  by  the  borrower  as  sole  executor  of  a  sole  trustee  of  a  settle- 
ment. Before  making  the  advance,  the  bank  manager  inquired  of  the 
borrower  whether  he  was  absolutely  entitled,  and  was  informed  that  he 
was ;  he  also  examined  the  will,  which  contained  no  reference  to  any 
trust ;  he  also  endeavoured  to  obtain  a  new  certificate  in  the  name  of  the 
borrower,  but  was  correctly  informed  that  such  was  not  the  practice  of  the 
company  where  the  holder  was  entitled  as  executor.  The  bank  subse- 
quently executed  the  blank  transfer,  and  became  registered  as  the  holders 
of  the  stock ;  but  the  transfer  was  not  re-delivered  or  re-executed  by  the 
borrower,  nor  was  it  executed  by  the  bank  in  his  presence,  or  by  his 
authority  under  seal : —  ; 

Held,  that  the  bank  were  not  fixed  with  notice  of  the  settlement ;  but  '  J 
Jieldy  that  the  transfer  was  not  the  deed  of  the  borrower,  and  did  not  pass  ■  t 
the  legal  title  to  the  stock,  and  that  the  persons  claiming  under  the  settle-  .  ' 
ment  were  entitled  to  priority.  ' 

Semhle,  the  transfer  was  invalid  also  on  the  ground  that  it  was  not 
stamped,  and  did  not  truly  state  the  consideration  as  required  by  the 
Co7njjanies  Clauses  Act,  1845. 


trustees  of  a  marriage  settlement  dated  the  28th  of  August,  1867. 
and  the  Plaintiff  Elizabetli  Laicrence,  the  wife  of  Frederick  '■ 
Lawrence,  was  entitled  thereunder  to  the  income  of  the  trust ' 
moneys.  The  Plaintiffs  claimed  a  sum  of  £1000  stock  of  the 
Penarth  Harhour  Bock  and  Railwaij  Company,  standing  in  the 
name  of  the  Defendants,  the  London  and  Provincial  Panic.  The 
company  was  regulated  by  the  ConijMnies  Clauses  Consolidation 


Plaintiffs  H.  St.  J.  and  H.  L.  Poicell  were  the  existing 


Act,  1845. 
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I By  the  settlement  in  question  certain  shares,  now  represented  WEIGHT,  j. 

by  the  £1000  stock,  were  vested  in  Edmund  Butler  Edwards  and  1893 
'  Walter  Powell  upon  the  trusts  of  the  settlement.    W.  Powell  powell 

died  in  1881,  and  from  that  date  until  1885  the  shares  stood  in  loj^do^and 

the  company's  books  in  the  name  of  E.  B.  Edwards,  the  sole  Provincial 

surviving  trustee,  without  any  entry  shewing  a  trust.    In  1884  - — 
the  shares  were  converted  into  stock,  and  in  1885  the  company 
issued  a  certificate,  which  was  as  follows  : — 

"  Penarth  Harhour  DocJc  and  Bailwaij  Company  Stock. 
"£1000. 

"  This  is  to  certify  that  Edmund  Butler  Edwards,  of  Pontypool, 
Esquire,  is  the  proprietor  of  One  thousand  pounds  Stock  in  the 
Penarth  Harhour  Dock  and  Bailway  Company. 
"  Cardiff,  June  20th,  1885. 

"  C  n.  Windsor  Clive,  Director. 
"  Jolin  E.  Bacon,  Secretary. 

"No.  224,  Keg.  Folio  185. 

"  Note. — This  certificate  must  be  deposited  at  the  Office  with 
the  Deed  of  Transfer,  when  such  transfer  is  for  the  whole  or  any 
portion  thereof,  before  a  new  certificate  can  be  issued  in  ex- 
change. 

"  JSTo  interest  in  this  Stock  can  be  acquired  by  the  deposit  of 
this  certificate." 

.  E.  B.  Edwards  died  in  November,  1884,  leaving  a  will,  sworn 
under  £2600,  by  which,  after  a  specific  legacy  of  £1000  to  a 
daughter,  he  devised  his  whole  estate  to  his  son  Martin  Edwards, 
and  appointed  him  executor  with  another  person,  who  did  not 
)rove.    The  will  did  not  mention  the  stock,  nor  refer  in  any 

f'^ay  to  the  settlement,  or  to  any  trust.  Martin  Edwards,  on 
he  16th  of  December,  1885,  sent  to  the  harbour  company  the 
probate  of  the  will  and  the  certificate,  and  the  proper  entries  of 
jthe  probate  and  of  the  name  of  Martin  Ediuards  as  the  executor 

f^ere  made  in  the  register  and  indorsed  on  the  certificate  by  the 
ompany,  whereupon  the  legal  title  became  completely  vested 
n  him.    The  indorsement  was  as  follows  : — 

Edmund  Butler  Edwards,  died  9th  November,  1884.  Pro- 
bate of  the  will  exhibited  at  the  office  of  the  Penarth  Harboi^r 
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WRIGHT,  J.  Boclc  and  Railway  Company,  Cardiff,  on  December  16,  1885. 
1893       Probate  granted  to  Martin  Edivards,  solicitor,  of  Pontypool. 


In  May,  1886,  Edivards  applied  to  the  bank  to  be  allowed  a 
temporary  overdraft  on  the  security  of  the  deposit  of  the  stock 
certificate.  In  view  of  the  indorsement  the  bank  inquired  from 
him  whether  the  stock  belonged  to  him,  and  was  told  that  it 
did  so  absolutely.  Either  then  or  at  some  previous  time  the 
bank  manager  had  seen  the  will,  and  was  aware  of  its  contents. 
He  asked  Edwards  to  procure  and  deposit  a  new  certificate  in 
the  name  of  Edwards ;  and  in  June,  1886,  Edwards  deposited 
the  old  certificate  with  a  letter  from  the  harbour  company's 
secretary  to  the  following  effect : — 

"  Keferring  to  the  inclosed  probate  of  will  of  the  late  Mr. 
E.  B.  Edivards,  I  beg  to  inform  you  the  stock  now  stands  in  this 
company's  books  in  your  name  solely,  and  it  is  not  necessary, 
neither  is  it  the  practice  of  the  company,  to  issue  a  certificate  in 
your  name." 

To  this  was  added  a  postscript,  as  follows  : — 

"  If  you  would  prefer  a  new  certificate  I  will,  on  hearing  from 
you,  ask  the  directors  on  what  conditions  they  would  be  willing 
to  issue  one." 

He  also  signed  and  deposited  a  loan-note  in  the  usual  form, 
undertaking,  when  called  upon,  to  execute  a  proper  assignment 
or  transfer  of  the  stock.  He  also  deposited  a  blank  transfer, 
signed  and  sealed  by  him,  purporting  to  transfer,  in  consideration 
of  5s.,  £1000  stock  of  the  harbour  company.  This  transfer  was 
not  dated  nor  then  executed  by  the  bank,  nor  stamped,  nor  did 
it  contain  the  name  of  the  bank  or  of  any  person  as  transferee. 
Large  advances  w^ere  made  by  the  bank  on  this  security,  and  as 
they  were  not  reduced  when  the  period  of  credit  had  run  out, 
the  bank,  after  giving  notice  to  Edwards,  in  September,  1887, 
filled  up  and  executed  the  blank  transfer,  and  sent  it  in  for 
registration,  and  they  became  registered  as  the  owners  of  the 
stock.  The  blank  transfer  when  filled  up  was  never  re-delivered 
or  re-executed  by  Edwards,  nor  was  there  any  authority  under 
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seal  from  him  to  the  bank  to  act  upon  the  blank  transfer,  nor  WRIGHT,  J. 

was  it  filled  in  or  executed  by  the  bank  in  his  presence.  1893 

In  1889,  Edwards  authorized  the  bank  to  sell  the  stock  and  powell 

apply  the  proceeds  in  reduction  of  his  debt  on  certain  conditions  ;  lq^^j^q^ 

but  the  bank  declined  to  accede  to  the  conditions.  Pkovincial 

Bank. 

During  all  this  time  Edivards  had  prevented  inquiry  by  paying  ■ — 
the  interest  on  the  stock  to  the  Plaintiff  Mrs.  Lawrence  by  his 
own  cheques.  At  length  he  absconded,  and  the  facts  became 
fully  known  early  in  1891.  In  May,  1891,  the  Plaintiffs  E.  St.  J. 
and  H.  L.  Powell  were  appointed  trustees  of  the  settlement,  and 
this  action  was  commenced  against  the  bank  and  Edwards,  and, 
on  his  being  adjudicated  bankrupt  in  November,  1891,  his 
trustee  in  bankruptcy  was  added  as  a  Defendant. 

The  Plaintiffs  claimed  a  declaration  that  the  London  and 
Provincial  Banh  held  the  stock  in  trust  for  the  Plaintiffs,  the 
trustees  of  the  settlement,  and  an  order  upon  the  bank  to 
transfer  the  stock  to  them  ;  also  payment  of  the  dividends  re- 
ceived by  Defendants  or  either  of  them  in  respect  of  such  stock 
since  the  date  of  the  transfer  to  the  bank  and  not  already  paid 
to  the  Plaintiff  Mrs.  Lawrence, 

The  defence  set  up  by  the  bank  was  that  they  were  purchasers 
for  value  without  notice. 

Giffard,  Q.C.,  and  Kenyon  Parker,  for  the  Plaintiffs : — 

1.  The  bank  were  put  upon  inquiry  as  to  the  title  of  Martin 
Edwards.    The  secretary  of  the  dock  company  said  a  new  certi- 

I  ficate  would  be  issued  "  on  conditions  "  ;  they  ought  to  have 
inquired  of  him  what  these  conditions  were ;  if  they  had,  they 
would  have  discovered  that  the  stock  was  held  upon  trusts. 

I  2.  They  did  not  get  in  the  legal  estate  at  the  time  they  made 
the  advance;  the  transfer  was  made  afterwards.   You  cannot  get 

j  in  the  legal  estate  without  paying  value  at  the  time :  Mumford 
V.  Stohwasser  (1)  ;  Sharpies  v.  Adams  (2). 

3.  The  transfer  was  not  Edwards's  deed :  Hibblewhite  v. 
M^Morine  (3),  and  it  is  not  properly  stamped,  and  the  considera- 
tion is  not  properly  stated. 

(1)  Law  Rep.  18  Eq.  556.  (2)  32  Beav.  213. 

'(3)  6  M.  &  W.  200. 
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WEIGHT,  J.     Murphj,  Q.C.,  and  B.  F.  Norton,  for  the  Defendant  bank  :— 

1.  The  bank  made  all  necessary  inquiries.    If  the  testator  had 
Powell     brought  the  certificate  no  inquiries  would  have  been  necessary. 

London  and  -^s  his  executor  brought  it  the  bank  were  put  on  inquiry  as  to  the 
^^Bank^^^  terms  of  his  will.    This  they  saw,  and  they  were  assured  by  the 

  executor  that  he  was  absolutely  entitled,  and  the  will  shewed  na 

reason  to  doubt  this  :  London  Joint  Stock  Bank  v.  Simmons  (1).  To- 
make  inquiries  of  the  dock  company  cannot  have  been  necessary, 
as  the  company  cannot  accept  notice  of  trust :  Companies  Clauses 
Consolidation  Act,184:5,s.  18  ;  Societe  Generale  de  Paris  Y.Walker  {2), 

2.  Assuming  that  the  bank  did  not  give  value  at  the  time 
when  they  got  the  legal  estate,  the  legal  estate  can  be  got  in  at 
any  time  before  notice  of  the  trust :  Taylor  v.  Bussell  (3)  ;  Black- 
wood v.  London  Chartered  Bank  of  Australia  (4)  ;  HarpJiam  v. 
Shackloek  (5)  ;  or  even  after  notice  of  the  trust  if  tha  transferor  is 
not  required  to  do  anything  :  Dodds  v.  Hills  (6).  The  dictum  of 
Jessely  M.E.  in  Mumford  v.  StoJiwasser  (7)  goes  too  far,  and  has 
never  been  recognised  as  law. 

3.  If  necessary  the  Court  will  presume  a  re-delivery  of  the 
transfer,  per  Lord  Justice  Lindley,  in  Societe  Generale  de  Paris  v. 
Tramivays  Union  Company  (8),  for  here  Edtuards  recognised  the 
transfer  as  having  been  made  by  him  by  asking  the  bank  to  sell  the 
stock.  In  any  event,  the  Plaintiffs  cannot  raise  the  point  that 
the  transfer  is  void,  as  they  are  here  asking  the  bank  to  transfer, 
i.e.,  recognising  the  validity  of  the  transfer  to  the  bank.  If  the 
transfer  is  void,  they  must  bring  an  action  against  the  harbour 
company  to  reinstate  Edtuards  on  the  register. 

Munns,  for  the  trustee  in  bankruptcy  of  Martin  Edwards. 

Giffard,  in  reply. 

1893.  Feb.  16.  Weight,  J.  (after  stating  the  facts,  continued) : — 
In  my  opinion  there  was  nothing  to  put  the  bank  on  inquiry 
beyond  that  which  they  made.    The  only  circumstance  calling 
for  inquiry  at  the  time  of  the  deposit  was  the  fact  that  Edwards's 

(1)  [1892]  A.  C.  201.  (5)  19  Ch.  D.  207. 

(2)  11  App.  Cas.  20.  (6)  2  H.  &  M.  424. 

(3)  [1892]  A.  C.  244.  (7)  Law  Rep.  18  Eq.  556. 

(4)  Law  Eep.  5  P.  C.  92,  111.  (8)  14  Q.  B.  D.  424,  449. 
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title  on  the  register  and  certificate  was  as  executor.    They  had  WR[GHT,  j. 
seen  the  will,  and  that  contained  no  indication  of  a  trust.    They  1893 
did  inquire  why  Edwards  had  not  taken  out  registration  in  his  Powell 
own  name,  and  were  informed  by  the  letter  of  the  secretary  of  loj^don  and 
the  company  that  the  entries  as  made  in  the  register  and  certi-  ^^^l^^^^ 

ficate  were  in  accordance  with  the  company's  practice.  They   

inquired  directly  of  Edwards  whether  he  was  absolutely  entitled, 
and  they  were  assured  by  him  that  he  was.  It  is  suggested  that 
they  should  have  obtained  his  authority  to  apply  to  the  company 
for  information,  and  that,  in  fact,  if  they  had  done  so  they  would 
have  become  aware  of  matters  which  would  have  put  them  upon 
further  inquiry.  I  think  there  was  nothing  which  required  them 
to  go  that  length  at  that  time.  It  is  not  the  duty  of  bankers  to 
suspect  fraud  or  breach  of  trust  when  there  are  no  indications  of 
it  nor  anything  unusual  in  the  transaction,  documents,  or  circum- 
stances. When  at  last  the  bank  sent  in  the  transfer  for  regis- 
tration, they  were  entitled  to  assume  that  the  harbour  company, 
if  that  company  knew  of  any  trust  or  incumbrance,  would  object 
to  make  the  transfer  on  that  ground. 
.  The  law  affecting  the  case  is  clear  in  its  general  outlines.  A 
J  transferee  or  incumbrancer  taking  a  merely  equitable  interest 
takes  in  general  only  what  his  transferor  could  equitably  give 
him,  as  is  laid  down  in  the  case  of  the  Shropshire  Union 
Baihvays  and  Canal  Gomimny  v.  Beg,  (1).  In  particular  cases, 
however,  he  may  on  special  grounds  be  entitled  to  priority 
over  some  previous  equitable  incumbrancer — as,  for  example,  in 
cases  of  laches  on  the  part  of  that  incumbrancer.  A  transferee 
or  incumbrancer  taking  in  the  first  instance  for  valuable  con- 
sideration the  whole  legal  estate  takes  it  free  from  any  equity 
which  bound  the  transferor,  unless  in  the  case  of  negotiable 
instruments  the  transferee  knew  of  or  wilfully  shut  his  eyes 
to  that  equity,  and  in  other  cases  unless  he  knew  or  shut  his 
eyes  or  neglected  to  make  inquiries  which  the  facts  before  him 
or  his  agent  required  him  in  reason  to  make.  A  transferee  or . 
incumbrancer  for  valuable  consideration  who  takes  in  the  first 
instance  a  merely  equitable  interest,  without  notice  of  any  prior 
interest,  can  subsequently  perfect  his  title,  even  after  notice  of 
(1)  Law  Kep.  7  H.  L.  496. 

i.. 
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WRIGHT,  J.  the  prior  interest,  by  acquiring  the  legal  estate,  subject  to  the 
1893       exceptions  suggested  in  Taylor  v.  Bussell  (1),  Mumford  v.  Stoh- 
Powell     ivasser  (2),  Harpham  v.  ShacMoch  (3),  and  other  cases,  which 
London  and  ^^^J  perhaps  be  stated  as  follows  :  The  transferee  must  not  get 
^^bYnk^^^  in  the  legal  estate  from  a  person  whom  he  knows  or  ought  to 

  know  to  be  a  trustee  of  the  estate  upon  express  trusts  for  a  prior 

incumbrancer.  There  are  some  expressions  which  carry  the 
exception  farther,  and  suggest  that  a  satisfied  mortgagee  is  in 
the  position  of  a  trustee  for  this  purpose  for  his  mortgagor,  and 
also  that  the  legal  estate  cannot  be  effectually  got  indirectly 
from  a  person  who  is  in  fact  a  trustee  on  express  trusts,  even 
though  the  transferee  has  no  knowledge  of  the  fact,  unless 
perhaps  when  yalue  is  given  to  the  trustee  at  the  time.  These 
expressions  do  not,  however,  appear  to  have  been  as  yet  stated 
or  accepted  as  established  or  developed  law.  On  this  view  of 
the  facts  of  the  case  and  the  law,  if  the  bankers  are  to  be  con- 
sidered as  having  the  legal  estate  in  the  stock,  they  will,  in  my 
opinion,  be  entitled  to  succeed.  They  would  be  in  substance 
purchasers  for  value  without  notice  or  negligence,  and  not  the 
less  so  because  the  transfer  was  not  completed  at  once  by  regis- 
tration. The  doctrine  suggested  by  Jessel,  M.R.,  in  Mumford  v. 
Stohivasser  would  not  be  applicable,  because  the  bankers  do  not 
rely  on  anything  done  by  Edwards  after  the  creation  of  their 
charge.  They  did  not  go  to  him  to  get  him  to  give  them  a 
priority,  which  according  to  that  doctrine  he  could  not  as  trustee 
have  given  them  unless  (if  at  all)  for  value  given  at  the  time. 
They  simply  by  their  own  act,  and  without  notice  of  anything 
wrong,  completed  their  own  title  by  virtue  of  the  right  and 
power  given  to  them  when  their  own  charge  was  created.  If 
the  transfer  which  they  held  was  a  sufficient  transfer  to  support 
registration,  I  think  that  there  is  no  ground  of  equity  on  which 
the  legal  title  can  be  impeached.  Dodds  v.  Hills  (4)  appears  to 
be  in  point  on  that  view  of  the  facts. 

But  I  think  it  is  clear,  upon  the  authority  of  HibUewhite  v. 
M'Morine  (5),  Nanney  v.  Morgan  (6),  and  Societe  Generale  de  Paris 


I 


(1)  [1892]  A.  C,  253,  259. 

(2)  Law  Eep.  18  Eq.  563. 

(3)  19  Ch.  D.  214. 


(4)  2  H.  &  M.  424. 

(5)  6  M.  &  W.  200. 

(6)  37  Ch.  D.  346. 
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V.  Walker  (1),  that  the  bankers  never  have  had  the  legal  estate.  WRIGHT,  J. 
If  instead  of  taking  the  blank  transfer  they  had  taken  a  regular  1893 
and  complete  deed  of  transfer,  they  would  upon  registration,  and  powell 
perhaps  on  delivery  for  registration — though  I  express  no  opinion  lq^^q^  ^j^^ 
whether  the  harbour  company  would  have  been  compelled  to  regis-  ^^^^^^^ 

ter — have  acquired  the  legal  estate.    But  the  Companies  Clauses   ' 

Consolidation  Act  requires  a  transfer  by  deed  duly  stamped,  in 
which  the  consideration  is  truly  stated ;  and  the  transfer  which 
was  sent  in  for  registration  was  not  Edwards's  deed  at  all.  As  a 
transfer  to  the  bankers  it  was  never  executed  or  delivered  by 
Edwards  or  in  his  presence,  or  by  his  authority  under  seal.  I 
am  inclined  also  to  think  that  it  was  invalid  on  the  ground  that 
the  consideration  was  not  truly  stated  nor  the  transfer  duly 
stamped.  Under  these  circumstances,  the  mere  fact  of  registra- 
tion, or  the  issue  of  a  certificate,  cannot  pass  the  legal  estate.  A 
certificate  is  by  sect.  12  of  the  Act  made  prima  facie  evidence  of 
title,  but  not  conclusive  evidence.  The  bankers,  therefore,  had 
only  an  equitable  charge,  and  the  prior  equity  of  the  Plaintiffs 
must  prevail.  According  to  this  view,  the  Defendant  bankers 
are  not  the  holders  of  the  stock,  and  a  transfer  from  them  to  the 
Plaintiffs  might  not  have  any  effect.  I  think  the  proper  order  is 
to  declare  that  as  between  the  Plaintiffs  and  the  Defendants  the 
Plaintiffs  are  entitled  to  the  stock  and  to  the  dividends  received 
so  far  as  the  beneficiaries  have  not  been  paid  by  Edwards,  and 
to  ord^r  that  the  Defendants  are  to  pay  those  dividends  and  to 
concur  in  all  acts  necessary  to  enable  the  Plaintiffs  to  be  regis- 
tered as  owners  of  the  stock.  This  will  include  the  delivery  up 
of  the  certificate  for  this  purpose.  But  this  order  is  not  to 
prejudice  the  bankers  as  regards  any  question  between  them 
and  the  harbour  company,  though  I  do  not  mean  to  suggest 
that  there  can  be  any  such  question.  The  Plaintiffs  must  have 
their  costs. 

Solicitors :  Thomas  White  &  Sons ;  Munns  &  Longden. 
(1)  11  App.  Cas.  20. 

H.  B.  H. 


Vol.  L  1893. 
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May  31 ; 
Nov.  5,  8. 

0.  A. 

Dec.  12. 


In  re  OTTOS  KOPJE  DIAMOND  MINES,  LIMITED. 


Company  —  Transfer  of  SJiares  —  Pufusal  to  Register  Transferee  —  Certificate 
issued  to  Transferor  —  Liability  of  Company  on  —  Estoppel — Cause  of 
Action — Non-performance  of  Duty — Measure  of  Damages — Jurisdiction  to 
aiuard  Damages  under  Companies  Act,  1862  (25  &  2G  Vict.  c.  89),  s.  35 
\_Bevised  Ed.  Statutes,  vol.  xiv.,  p.  210]. 

A.  bought  from  B.  4300  shares  in  a  company  upon  the  faith  of  a  share 
certificate  issued  by  the  company  certifying  that  B.  was  the  registered 
owner  of  4300  specified  shares  in  the  company.  A.  then  tendered  to  the 
company  a  transfer  from  B.  to  himself  duly  executed,  together  with  Bh 
share  certificate;  but  the  company,  having  recently  discovered  that  the 
certificate  had  been  fraudulently  obtained,  refused  to  register  the 
.transfer : — 

Ecld,\)j  the  Court  of  Appeal  (affirming  the  judgment  of  Stirling,  J.)  : — 

1.  That,  although  the  certificate  was  not  a  warranty  of  title  upon  which 
.A.  could  maintain  an  action  at  common  law  against  the  company,  it 
estopped  the  company  from  disputing  A.'s  right  to  be  registered. 

2.  That  A.'s  cause  of  action  arose  from  the  refusal  of  the  company  to 
perform  the  duty  of  registering  a  transferee  who  had  shewn  what  the 
company  were  estopped  from  denying  to  be  a  good  title. 

3.  That  the  measure  of  damages  was  the  value  of  the  shares  at  the 
itime  of  the  refusal  to  register. 

The  directors  of  a  company  are  entitled  to  a  reasonable  time  for  the 
consideration  of  every  transfer  before  they  register  it,  although  not  ex- 
pressly empowered  in  that  behalf  by  the  articles  of  association. 

Semhle,  the  Court  has  no  jurisdiction,  under  sect.  35  of  the  Companies 
Act,  1,862,  to  direct  a  company  to  pay  damages,  except  in  cases  where  an 
order  is  made  for  rectification  of  the  register. 

I7i  re  BaTiia  and  San  Francisco  Railway  Company  (1)  explained. 


Mr.  Goode,  a  stock-jobber,  on  the  6th  of  April,  1892,  bought 
on  the  Stoch  Exchange  4300  £1  shares  in  this  company,  for  2s.  Qd, 
a  share,  from  Mr.  Gardner,  another  stock-jobber,  taking  his  word 
that  he,  Gardner,  was  the  owner  of  them. 

On  the  same  day  Gardner  brought  a  transfer  duly  executed 
of  the  4300  shares  from  himself  to  Goode  in  consideration  of 
£537  10s.  (being  the  amount  of  the  purchase-money  at  2s.  6d,  a 
share),  and  delivered  it  to  Goode,  together  with  a  certificate 
dated  the  23rd  of  March,  1892,  under  the  seal  of  the  company, 


(1)  Law  Eep.  3  Q.  B.  584. 
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and  signed  by  two  of  the  directors  and  the  secretary,  certifying      0.  A. 
that  he,  Gardner,  was  the  proprietor  of  4300  shares,  the  numbers  1892 
of  which  were  specified  in  the  certificate,  and  that  the  sum  of      in  re 
lis.  per  share,  and  also  a  call  of  3s.  per  share,  had  been  paid  up  ^pj^jj^^;^^^ 
thereon.    Goode  then  paid  the  purchase-money,  executed  the  Mines, 

-^^  .  .  .  Limited. 

transfer  himself,  and  on  the  same  day  (April  6)  sent  it  by  his  — - 

clerk  to  the  company's  office  for  registration,  accompanied  by 
the  certificate.  The  company's  clerk,  however,  who  was  acting 
temporarily  as  secretary,  declined  to  accept  the  documents, 
stating  that  he  had  received  orders  not  to  do  so.  Upon  hearing 
this,  Goode,  the  same  day,  went  to  the  company's  office,  and  per- 
sonally tendered  the  documents,  but  they  were  again  refused. 

On  the  8th  of  April,  1892,  Goode  and  his  solicitor,  Mr. 
Solomon,  again  tendered  the  transfer  and  certificate,  together 
with  the  transfer  fee,  at  the  company's  office,  asking  that  the 
matter  might  be  dealt  with  in  the  usual  way.  On  that  occasion 
the  company's  clerk  said  that  he  had  instructions  not  to  accept 
the  documents,  and  referred  Goode  and  Mr.  Solomon  to  the 
chairman  of  the  company.  Goode  and  Mr.  Solomon  then  had  an 
interview  with  the  chairman,  two  of  the  other  directors,  and  the 
solicitor  of  the  company.  Mr.  Solomon  tendered  the  transfer  and 
certificate,  and  the  company's  solicitor  took  them,  but  stated 
that  the  company  did  not  undertake  to  register  Goode  as  the 
owner  of  the  shares.  Mr.  Solomon  said  he  had  tendered  the 
•documents  for  the  purpose  of  getting  Mr.  Goode  registered  as 
owner  of  the  shares ;  and  Goode  then  paid  the  transfer  fee,  and 
took  a  receipt  for  the  documents,  which  expressed  that  they  were 
"to  be  dealt  with  in  due  course." 

It  appeared  from  the  evidence  that  the  chairman  of  the  com- 
pany had  discovered,  on  the  5th  of  April,  that  a  former  secretary 
of  the  company  had  made  fraudulent  transfers  of  shares,  and  had 
falsified  the  share  register,  and  had  by  fraudulent  means  induced 
two  of  the  directors  to  sign  and  affix  the  seal  of  the  company 
to  the  certificate  in  question  without  checking  it.  It  further  ^ 
appeared  that  it  was  in  consequence  of  this  discovery  that  the 
transfer  and  certificate  tendered  by  Goode  were  not  taken  in. 
xVfter  some  further  negotiation,  the  transfer  to  Goode  was  con- 
sidered at  a  board  meeting  held  on  the  13th  of  April,  when 
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0.  A.  \     the  matter  was  ordered  to  stand  over  for  further  investigation, 

1892       and  the  transfer  deed,  the  certificate,  and  the  transfer  fee,  were 

In  re      demanded  back  by  and  returned  to  Goode. 
^DiamJnd^''     GootZe  then  moved,  under  sect.  35  of  the  Companies  Act,  1862, 
LmiTED  register  of  members  of  the  company  might  be  rectified 

  by  inserting  his  name  therein  as  holder  of  the  4300  shares  in 

question,  and  that  the  company  might  be  ordered  to  pay  him 
the  damages  suffered  by  him  by  reason  of  their  refusal  to  register 
him  as  a  shareholder ;  or,  in  the  alternative,  that  the  company 
might  be  ordered  to  pay  him  the  highest  market  value  of  the 
shares  since  the  tender  of  the  documents  on  the  6th  of  April,  1892. 
Between  the  6th  and  the  13th  of  April  the  company's  shares  had 
gone  down  in  value ;  so  with  reference  to  the  amount  to  which 
the  applicant  would  be  entitled  as  damages  or  otherwise,  the 
question  on  what  day  the  company  had  refused  to  register 
Goode  as  a  shareholder  became  material. 

The  company's  articles  of  association,  so  far  as  they  bore  upon 
the  question,  were  as  follows  : — 

"  Article  17.  The  directors  may  refuse  to  register  the  transfer 
of  any  share  not  fully  paid  up  in  any  of  the  following  cases :  If 
the  transfer  is  made  by  a  member  who  is  indebted  to  the  com- 
pany ;  if  the  directors  are  not  satisfied  with  the  responsibility  of 
the  transferee;  if  the  transferee  shall  fail  to  comply  with  the 
request  made  in  pursuance  of  the  next  article. 

"  Article  18.  Before  approving  or  registering  any  instrument 
of  transfer  of  any  share,  the  directors  may,  if  they  think  fit, 
require  the  transferee  to  produce  to  and  leave  at  the  office  of  the 
company  for  examination  the  certificate  of  the  shares  proposed 
to  be  transferred." 

"Article  23.  All  instruments  of  transfer  shall  be  deposited 
with  the  company,  and  (if  required)  reasonable  evidence  shall 
be  given  to  prove  the  title  of  the  transferee,  and  thereupon  the 
secretary  shall  register  such  transferee  as  a  member." 

The  motion  was  heard  on  the  31st  of  May,  1892,  when  Mr. 
Justice  Stirling  held,  that  no  order  for  rectification  could  be 
made,  but  that  the  case  was  governed  by  the  decision  in  In  re 
Baliia  and  San  Francisco  Bailway  Company  (1),  the  certificate 
(1)  Law  Eep.  3  Q.  B.  584. 
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purporting  to  be  a  certificate  that  Gardner  was  the  owner  of  the      0.  A. 
specific  shares,  the  numbers  of  which  were  given.  He  accordingly  1892 
directed  an  inquiry  as  to  what  damages  had  been  sustained  by  re 
Goode  in  consequence  of  the  inability  of  the  company  to  register  ^^j^^^^j!^^'^ 
him  as  the  transferee  of  the  shares ;  and  ordered  that  the  com-  Mines, 

Limited. 

pany  should,  within  fourteen  days  after  the  filing  of  the  Chief  — 
Clerk's  certificate  to  be  made  pursuant  to  the  order,  pay  to  the 
applicant  what  should  be  certified  to  be  the  amount  of  such 
damages.  The  Chief  Clerk,  by  his  certificate  dated  the  22nd  of 
July,  1892,  certified  that  the  amount  of  the  damages  sustained  by 
Goode  was  £537  10s.,  the  amount  paid  by  him  for  the  shares  on 
the  6th  of  April,  1892,  together  with  interest  thereon  at  the  rate 
of  5  per  cent,  from  the  6th  of  April,  1892,  to  the  time  of  payment. 
The  company  then  took  out  a  summons  to  vary  the  Chief  Clerk's 
certificate,  by  decreasing  the  sum  of  £537  10s.,  and  disallowing 
the  interest. 

Upon  this  summons,  the  question  was  whether  the  damages 
should  be  assessed  according  to  the  value  of  the  shares  on  the 
6th  of  April,  1892,  when  they  stood  at  2s.  6c?.,  or  according  to 
their  value  on  the  13th  of  April,  when  they  were  worth  only  2s. 

The  summons  came  on  for  hearing  upon  the  5th  and  8th  of 
November,  1892. 

Butcher,  for  the  company 

BucTcmaster,  for  Goode, 


Stieling,  J.,  held,  that,  by  reason  of  the  refusal  of  the  com- 
pany to  receive  the  transfer  upon  the  6  th  of  April,  Goode  was, 
from  that  date,  unable  to  sell  the  shares,  which  were  then  of  the 
value  of  2s.  Qd.  per  share.  The  Chief  Clerk  was,  therefore,  right 
in  assessing  the  damages  according  to  the  value  of  the  shares  on 
that  day.  His  Lordship  directed,  however,  by  consent,  that  the 
interest  should  be  computed  at  the  rate  of  4  per  cent,  instead 
of  5  per  cent. ;  but  in  other  respects  he  affirmed  the  decision  of 
the  Chief  Clerk,  and  dismissed  the  summons  with  costs. 

The  company  appealed.  The  appeal  was  heard  on  the  12th  of  0.  A. 
December,  1892. 
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0.  A.         Butcher,  for  the  Appellants  : — 

1892  Both  under  the  general  law  and  also  under  the  company's 


In  re  articles  of  association,  the  'directors  were  entitled  to  a  reasonable 
^DiAjwND^^  time  for  consideration  whether  Goode  should  be  registered  as  a 
LimTED    member  of  the  company.    He  only  purchased  the  shares  on  the 

  6th,  and  on  the  same  day  he  tendered  his  transfer ;  and,  having 

regard  to  the  circumstances  of  the  case,  from  the  6th  to  the  13  th 
of  April,  the  date  of  the  board  meeting  on  which  the  matter  was 
considered  and  dealt  with,  was  not  an  unreasonable  time  for 
consideration.  It  was  on  the  13th  of  April  that  the  directors,  for 
the  first  time,  refused  or  omitted  to  do  their  duty  in  registering 
Goode.  Until  then  no  cause  of  action  arose,  and  the  damages 
ought  to  be  assessed  according  to  the  value  of  the  company's 
shares  on  that  day :  Societe  Generale  de  Paris  v.  Walker  (1). 

Buchnaster,  for  the  Kespondent  Goode : — 

The  actual  value  of  the^shares  the  Kespondent  bought  on  the 
faith  of  the  certificate  issued  by  the  company  is  nil',  so  the 
measure  of  the  damage  to  which  he  is  entitled  is,  as  the  learned 
Judge  treated  it,  the  price  paid  by  him  on  the  6th  of  April, 
which  is  the  day  on  which  he  bought  and  on  which  the  company 
refused  to  register. 

[LiNDLEY,  L.J. : — This  application  is  in  the  nature  of  an  action 
for  damages,  and  I  never  heard  of  damages  having  been  directed 
against  a  ^  company  under  sect.  35,  except  where  an  order  for 
rectification  has  been  made.] 

No  question  as  to  the  validity  of  the  order  made  by  the 
learned  Judge  was  raised  in  the  Court  below,  and  no  appeal  from 
that  order  has  ever  been  brought.  Mr.  Justice  Stirling  has  held 
in  another  case — Ex  iparte  [Sandys  (2) — that  when  relief  is  given 
under  this  section  the  measure  of  damages  is  to  a  certain  extent 
discretionary.  But  the  Eespondent  is  willing  to  waive  all  further 
remedy  at  law,  and  to  have  this  application  treated  as  an  action 
for  damages  at  common  law. 

[LiNDLEY,  L.J. : — We  can  so  treat  it  if  the  parties  consent.] 
Butcher  : — I  consent  on  behalf  of  the  Appellants. 
(1)  11  App.  Cas.  20,  41.  (2)  42  Ch.  D.  98,  109. 
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Buckmaster : —  0.  A. 

Then  I  rely  upon  the  warranty  by  the  company.  Gardner, 

from  whom  Goode  bousfht  these  particular  shares,  was  the  regis-      In  re 

Ottos  Kopje 

tered  holder  of  them  in  the  books  of  that  company.    The  Legis-  diamond 
lature  has  imposed  upon  the  company  the  duty  of  keeping  a  j^fiynTED. 
correct  register  of  its  shareholders,  and  the  company  is  under       "  ~ 
liability  to  all  persons  who  are  damnified  by  the  breach  of  their 
duty.    The  company  issued  to  Gardner  a  certificate  intended  to 
be  shewn  to  and  acted  upon  by  a  possible  purchaser.    By  that 
certificate  they  warranted  the  shares  as  good,  and  in  reliance  on 
that  warranty  of  Gardners  title  Goode  bought  and  paid  for  these 
worthless  shares.    The  company  are,  therefore,  estopped  from 
denying  the  truth  of  their  own  representation,  and  must  pay 
the  damages  he  has  sustained  by  acting  upon  it.  These  damages 
are  the  difference  between  the  value  of  the  shares  as  they  were 
represented  to  be  and  their  actual  value— ^'.e.,  the  amount  of  the 
purchase-money.  ^ 

In  the  case  of  In  re  Baliia  and  San  Francisco  Baihvay  Com- 
pany (1),  it  was  held  that  the  measure  of  damages  was  the  value 
of  the  shares  at  the  time  when  the  purchaser's  name  was  removed 
from  the  register,  because  up  to  the  date  of  removal  he  had 
been  on  the  register,  and  had  had  the  full  benefit  of  the  shares, 
including  receipt  of  dividends.  So  that  the  price  at  the  date 
of  removal  was  the  full  damage  that  he  had  suffered  by  having 
acted  on  the  faith  of  the  certificate  issued  by  the  company,  and 
the  case  is  quite  consistent  with  the  argument  that  if  he  had 
never  been  on  the  register  the  measure  of  damages  would  have 
been  the  money  paid  for  the  shares.  There  was  an  absolute 
refusal  to  register  on  the  6th  of  April,  when  the  transfer  was  first 
sent  for  registration.  From  that  moment  it  was  impossible  for 
Goode  to  deal  with  the  shares ;  and  to  restore  him  to  his  original 
position  he  must  be  repaid  his  purchase-money.  The  directors 
are  only  entitled  to  refuse  to  register  transfers  on  the  grounds 
specified  in  art.  17,  and  if  they  cannot  refuse  on  these  grounds, 
their  duty  is  purely  a  ministerial  one,  which  they  are  bound  to 
exercise  forthwith.  So  that  the  date  of  the  refusal  of  the  secre- 
tary, and  not  that  of  the  refusal  of  the  directors,  is  the  date 
(1)  Law  Rep.  3  Q.  B.  584. 
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C.  A.      when  the  price  of  the  shares  should  be  ascertained;  and  that 
1892       date  was  the  day  when  the  shares  were  purchased.    The  measure 
of  damages,  therefore,  is  the  same — whether  the  cause  of  action 
^Diamond"^^  was  the  refusal  to  register  or  the  breach  of  warranty. 

Mines, 

Limited.       Butcher,  in  reply : — 

Treating  this  as  an  action  for  damages,  it  is  not  founded  on 
misrepresentation,  but  on  refusal  to  register.  To  maintain  an 
action  for  misrepresentation,  the  Plaintiff  must  shew  that  the 
misrepresentation  was  fraudulent.  By  the  issue  of  this  certifi- 
cate the  company  are  no  doubt  estopped  from  denying  the 
existence  of  the  state  of  facts  represented  by  the  certificate — i.e., 
estopped  from  denying  Gardner's  title  to  the  shares  ;  and  they 
have  a  duty  cast  upon  them  to  register  Gardner  s  transferee ; 
and  if  they  neglect  or  refuse  to  register,  they  are  liable  to  an 
action  for  damages.  This  certificate,  though  obtained  by  fraud 
from  the  directors,  was  issued  by  them  hona  fide,  and  it  con- 
stitutes no  warranty  of  title  by  the  company  upon  which  an 
action  for  damages  can  be  founded  by  the  transferee  :  Tomhinson 
V.  Balliis  Consolidated  Company  (1) ;  Bishop  v.  Balhis  Consolidated 
Company  (2)  ;  In  re  Bahia  and  San  Francisco  Baihvay  Company  (3) ; 
Hart  V.  Frontino  and  Bolivia  South  American  Gold  Mining  Com- 
pany (4)  ;  Loiv  V.  Bouverie  (5). 


LiNDLEY,.  L.J. : — 

We  have  now  got  at  the  facts  of  this  case.  It  comes  before  the 
Court  in  a  curious  way.  By  an  order,  which  was  not  appealed 
from,  dated  the  31st  of  May,  1892,  Mr.  Justice  Stirling  directed 
an  inquiry  as  to  what  damages  had  been  sustained  by  the  Appli- 
cant by  reason  of  the  directors  of  the  company  refusing  to 
register  him  as  the  transferee  of  4300  shares  in  the  company. 
All  I  will  say  as  to  that  order  is,  that  I  doubt  whether  there  was 
any  jurisdiction  to  make  it,  for  it  appears  to  me  that  the  Court 
has  no  jurisdiction  under  sect.  35  of  the  Companies  Act,  1862,  to 
direct  the  company  to  pay  damages  except  in  cases  where  an 

(1)  [1891]  2  Q.  B.  614.  (3)  Law  Kep.  3  Q.  B.  581. 

(2)  25  Q.  B.  D.  512.  (4)  Law  Eep.  5  Ex.  111. 

(5)  [1891]  3  Ch.  82. 
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order  is  made  for  the  rectification  of  the  register.  I  only  make 
this  remark  because  it  must  be  borne  in  mind  that  damages 
without  rectification  cannot  be  obtained  by  a  summons  under 
sect.  35  of  the  Act  of  1862  instead  of  by  an  action  at  law.  I 
pass  that  by,  as  no  one  has  raised  this  question,  and  the  parties 
have  agreed  that  the  Court  shall  deal  with  the  substantial 
question,  namely,  what  damages  the  company  ought  to  pay. 

The  first  contention  put  forward  by  Mr.  Buchnaster  was 
founded  upon  the  supposed  authority  of  In  re  BaJiia  and  San 
Francisco  Bailway  Company  (1).  He  said  that  at  the  time  when 
Gardner  sold  the  shares  he  was  the  registered  holder  of  them  in 
the  books  of  the  company,  and  when  Goode  was  induced  to 
buy  the  shares  from  Gardner  on  the  faith  of  the  certificate  issued 
by  the  company,  which  he  produced,  the  company  came  under 
an  obligation  by  way  of  warranty  to  indemnify  him  against  any 
loss  he  had  incurred  by  buying  those  shares.  But  there  is  no 
case  which  goes  to  that  length.  I  do  not  think  that  any  action 
could  be  maintained  upon  the  footing  of  a  warranty  by  the 
company  of  the  truth  of  the  certificate.  In  re  Bahia  and  San 
Francisco  Bailway  Company  was  decided  upon  the  footing  that 
a  company  is  bound  by  an  instrument  under  its  common  seal, 
and  is  estopped  by  the  certificate  from  denying  the  validity  of 
the  shares.  But  to  give  a  person  who  has  dealt  on  the  faith  of 
the  certificate  a  right  of  action  against  the  company  there  must 
be  some  breach  of  duty  towards  him  by  the  company.  A  pur- 
!  chaser  of  shares  can  come  to  the  company  and  produce  the 
certificate  and  transfer,  and  say,  *'  Kegister  me  as  the  holder  of 
these  shares,"  and  if  the  transfer  is  in  order  and  the  company  is 
.  estopped  from  denying  the  validity  of  the  shares,  they  fail  in 
'their  duty  towards  him  if  they  do  not  register  him,  and  an  action 
for  that  breach  of  duty  will  lie.  Supposing  that  I  am  right,  and 
that  Goode' s  cause  of  action  was  the  improper  refusal  of  the 
company  to  register  him,  the  company  could  not  say  in  answer 
to  that,  "  Your  transferee,  Gardner,  was  wrongly  on  the  register." 
\Goode  would  be  in  a  position  to  say  to  the  company,  "You  are 
estopped  from  raising  that  defence,  and  you  must  register  me  " ; 
and  if  they  refused  there  would  be  a  breach  of  duty  on  their  part 
(1)  Law  Eep.  3  Q.  B.  584. 


C.  A. 
1892 


In  re 
Ottos  Kopje 
Diamond 
Mines, 
Limited. 
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which  would  be  actionable,  and  in  respect  of  which  they  would 
have  to  pay  damages.    That  is  the  ground  upon  which  Goode 
would  succeed  in  an  action  at  law  in  recovering  damages  from 
°d™"  tl^e  company. 

Then  comes  the  question,  What  damages  ought  he  to  recover  ? 
They  must  be  damages  to  be  ascertained  as  at  the  time  of  the 
refusal  to  register.    Then  comes  the  question.  At  what  time  did 
the  company  refuse  to  take  the  transfer  ?    Upon  that  there  are 
two  different  views.    Mr.  Butcher  argued  that  there  was  no  definite 
refusal  until  the  13th  of  April,  the  date  of  the  first  board  meeting 
after  the  transfer  was  presented  on  the  6th.    Mr.  Buckmaster,  on 
the  other  hand,  said  that  the  transfer  was  refused  on  the  6th,  when 
it  was  presented,  and  that  what  took  place  afterwards  was  only 
an  endeavour  to  persuade  the  directors  to  reconsider  their  decision 
and  accept  the  transfer.    The  6th  was  fixed  upon  as  the  date 
upon  the  ground  which  I  will  proceed  to  explain.    It  is  obvious 
that  on  the  5th  of  April  the  directors  had  found  out  that  there 
was  something  wrong  in  the  books,  and  they  suspected  that  there 
was  something  wrong  in  the  certificate  given  by  the  secretary  of 
the  company  to  Gardner ;  and  I  think  it  is  plain  that,  acting 
upon  that  suspicion,  they  gave  to  the  person  who  was  acting 
temporarily  as  secretary  orders  not  to  take  in  transfers  from 
Gardner  to  any  one ;  and  on  the  6th,  when  Goode  took  in  the 
certificate  and  transfer,  they  were  then  rejected  in  the  sense  that 
the  clerk  would  not  receive  them.    He  said,  in  effect,  "  I  am  not 
going  to  lay  them  before  the  directors — they  do  not  want  them  "  ; 
and  they  were  thus  rejected  on  the  6th,  not  because  the  directors 
wanted  time,  but  because  they  had  made  up  their  minds  to 
reject  them.    ISTo  doubt,  as  Mr.  Butcher  argued,  the  directors 
were  entitled  to  time  to  consider  the  documents  presented,  how- 
ever regular  they  might  appear  to  be ;  but  they  did  not  want 
time  when  they  had  already  made  up  their  minds  that  certain 
transfers  were  not  good.    That  is  really  the  pith  of  what  took 
place  on  the  6th,  and  it  appears  to  be  consistent  with  what  took 
place  on  the  8th  and  afterwards.    On  the  8th  Goode  and  his 
solicitor  went  to  the  directors  to  try  to  persuade  them  to  recon- 
sider the  matter.    They  did  not  then  refuse ;  but  after  some 
consideration,  on  the  8th,  the  matter  was  deferred  to  the  13th ; 
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j  and  on  the  13th  they  did  not  undo  what  they  had  already 
I  done. 

'  I  come  to  the  conclusion,  therefore,  that  the  6th  was  the  true 
date  on  which  the  transfer  was  refused  without  sufficient  cause. 
The  directors  did  not  act  under  arts.  17,  18,  and  23.  There  is 
no  pretence  for  saying  that  Gardner  was  indebted  to  the  com- 
pany, or  that  Goode  was  not  a  sufficiently  responsible  person, 

I  and  the  directors  did  not  reject  him  on  those  grounds.  They 
had  already  made  up  their  minds  that  they  would  not  accept 
any  transferee  from  Gardner ;  and  on  this  view,  which  was  the 
lone  taken  by  the  learned  Judge  in  the  Court  below,  I  think 
that  the  finding  of  the  Chief  Clerk  was  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  I  think  it  doubtful  whether  the 
;  application  was  a  proper  one  to  make  under  sect.  35  of  the  Act 
|of  1862,  as  the  question  is  not  really  one  of  rectification,  but  of 
liability  for  damages  apart  from  rectification  ;  but  as  the  parties 
have  consented  that  it  shall  be  treated  as  a  settlement  of  the 
questions  between  them,  we  have  to  consider  broadly  whether 

ihe  Plaintiff  is,  as  against  the  company,  entitled  to  damages 
uch  as  are  recognised  by  the  law.  The  Courts  of  Law  and 
if  Equity  have  a  discretion,  when  an  injury  has  been  done,  to 
Assess  legal  damages  as  compensation.  The  damages  which  can 
he  recovered  are  only  in  respect  of  breach  of  duty  and  breach  of 
■ontract.  The  breach  must  be  one  of  commission  or  of  omission. 
SVhat  was  it  here  ?  Mr.  Buchmaster  has  said  that  the  cause  of 
tction  was  the  representation  contained  in  the  certificate,  which 
n  the  hands  of  a  transferee  amounted  to  a  warranty,  or  that,  in 
ome  other  way,  the  giving  of  a  certificate  by  the  company 
nvolved  them  in  some  liability  to  the  person  who  received  it 
j'rom  the  hands  of  the  transferor.  It  seems  to  me  that  the  first 
'tep  to  make  clear  is  that  the  giving  of  the  certificate,  although 
representation  to  a  possible  transferee,  does  not  amount  to 
Qore  than  a  representation  by  the  company  to  such  transferee, — • 
i^hich  was  indeed  intended  to  be  shewn  to  him  at  the  time  of 
he  sale,  but  which,  as  between  the  company  and  the  transferee. 
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C.  A.  would  not,  unless  it  were  fraudulent,  give  rise  to  a  cause  of  action 
1802  at  common  law,  unless  there  were  either  a  duty  on  the  part  of 
^J^^  the  company  towards  the  transferee,  or  a  contract  at  common 
^SiAMw?D^^  law  to  make  the  representation  good.  That  was  the  decision 
Mines,     in  Berry  v.  Feek  (1).    If  the  transferee  had  a  right  of  action 

  '    upon  the  certificate,  it  could  only  be  because  it  was  an  implied 

Bo\\en^...j.  ^g^j.j.g^jj|^y  between  the  company  and  him  upon  which  an  action 
could  be  brought.  There  was  no  privity  at  all  between  the 
company  and  the  transferee.  Neither  was  there  any  implied 
warranty. 

It  was  said  that  the  case  of  In  re  Baliia  and  San  Francisco 
Railway  Company  (2)  shews  that  there  was  a  cause  of  action  in 
the  nature  of  an  implied  warranty  upon  the  certificate,  or  breach 
of  warranty  arising  out  of  the  certificate.  A  certificate  is  not 
like  a  promissory  note :  it  does  not  transfer  a  chose  in  action ;  it 
is  only  a  representation.  The  case  of  In  re  Baliia  and  San 
Francisco  Railway  Company  was,  in  truth,  an  attempt,  which  was 
successful,  to  make  the  company  liable — although  in  the  absence 
of  fraud — through  the  estoppel  created  by  the  certificate.  The 
way  in  which  the  Court  made  the  company  liable  was  this: 
they  said  that  inasmuch  as  the  certificate  had  been  intended  to 
be  acted  upon,  it  became  a  document  the  truth  of  which  the 
company  could  not  deny  as  against  the  transferee  to  whom  it 
was  intended  to  be  shewn ;  and,  therefore,  it  precluded  the  com- 
pany, as  against  such  transferee,  from  denying  the  truth  of  what 
the  certificate  contained ;  they  could  not  be  in  any  better  position 
than  if  the  statement  were  true  ;  but  that  only  obliged  the 
company  to  act  as  if  the  title,  the  goodness  of  which  was  certified, 
were  in  fact  good.  Until,  therefore,  the  company  did  something 
which  ought  not  to  be  done,  or  omitted  to  do  something  which 
ought  to  be  done,  as  between  them  and  the  true  owner  of  the 
shares,  no  cause  of  action  would  arise.  That  is  the  true  view  of 
the  case  of  In  re  Baliia  and  San  Francisco  Railway  Company. 
No  cause  of  action  arises  upon  an  estoppel  itself.  The  Court 
must  therefore  look  for  the  cause  of  action  elsewhere,  upon  the 
assumption  that  the  company  cannot  dispute  the  facts  stated 
in  the  certificate.  There  must  be  a  refusal  by  the  company  to 
(1)  14  App.  Cas.  337.  (2)  Law  Eep.  3  Q.  B.  58i. 
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do  what  it  was  bound  to  do,  or  a  refusal  by  an  officer  of  the 
company  to  do  what  that  officer  was  bound  to  do.  Now,  the 
refusal  relied  on  by  Mr.  Buehmaster  was  the  refusal  by  the  acting 
secretary  on  the  6th  of  April  to  take  in  or  consider  the  transfer. 
Did  he  or  did  he  not  then  refuse  to  do  that  which  he  ought  to 
have  done  ? 

I  fully  coincide  with  what  Lord  Justice  Lindley  has  said,  that 
the  company  must  be  entitled  to  some  time,  if  they  want  it,  to 
consider  the  documents  which  are  brought  to  them.  I  know  of 
no  case  where  it  has  been  held  that  a  man  is  bound  to  act  upon 
similar  documents  at  the  moment  that  they  are  presented  to 
him  without  being  allowed  time  to  consider  them.  I  do  not 
think  that  it  was  intended  in  In  re  Cawley  &  Co.  (1)  to  decide 
that  a  company  was  not  entitled  to  time  to  consider  a  transfer ; 
and  in  Societe  Generale  de  Paris  v.  Walker  (2),  Lord  Blachhum 
held  that  they  were  entitled.  It  does  not,  however,  follow  that 
the  directors  did  exercise  the  discretion  given  them  by  arts.  17, 
18,  and  23.  In  a  case  which  fell  within  those  articles,  it  would 
be  hard  to  deny  them  an  opportunity,  before  determining  what 
they  would  do,  of  seeing  documents  of  which  they  knew  nothing ; 
but  in  the  present  case  the  directors  were  not  in  that  position. 
They  had  considered  the  case  the  day  before;  and  when  the 
secretary  had  the  documents  presented  to  him  on  the  6th,  they 
did  not  want  time.  Why  ?  Because  they  had  made  up  their 
minds  already.  So  that  the  refusal  of  the  secretary  to  take  the 
documents  was  not  because  the  directors  wanted  time  to  consider 
them,  but  because  they  had  made  up  their  minds  not  to  accept 
them.  It  was  only  on  the  8th  that  the  directors  looked  into  the 
case  at  all.  They  ought,  if  they  wanted  time,  to  have  accepted 
the  documents  on  the  6th,  and  then  considered  them.  It  is  not 
a  case  where  it  has  turned  out  that  the  directors  had  any  right 
on  their  side.  All  that  they  can  say  is  that  they  were  entitled 
to  time  to  perform  a  ministerial  act — though  I  should  not  myself 
call  it  a  ministerial  act — and  they  only  wanted  a  reasonable 
time.  They  had  considered  the  matter,  and  therefore  did  not 
require  time  at  all ;  so  that  they  cannot  put  their  case  on  that 
ground. 

(1)  42  Ch.  D.  209.  (2)  11  App.  Cas.  20,  41. 
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c.  A.      A.  L.  Smith,  L.J. : — 

This  case  resolves  itself  into  a  question  of  fact.    It  is  admitted 

In  re  that  the  company  did  refuse  to  register  the  transferee,  and  the 
Ottos  Kopje  .  .  ^     r»  ^  i-ir»i 

Diamond    sole  question  now  IS,  iJid  they  do  so  on  the  6th  or  on  the  13th 

I^MiTED        April  ?  They  did  not  refuse  on  the  13th.  It  seems  to  me  that 

the  true  inference  from  the  facts  is,  that  the  directors  had  made 

up  their  minds  on  the  5th  that  something  was  wrong  with  the 

certificate  granted  to  Gardner,  and  they  then  determined  to 

refuse  to  transfer  the  shares  standing  in  his  name,  whoever  the 

transferee  might  be  ;  so  accordingly  when  the  transfer  came  from 

Mr.  Goode  on  the  6th,  the  directors  having  made  up  their  minds 

not  to  take  it  in,  it  was  refused  twice  on  that  day.    They  then 

refused  to  do  what  they  ought  to  have  done,  and  my  Brother 

Stirling  was  quite  right  in  assessing  the  damages  upon  the  basis 

he  did.    The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Foss  &  Ledsam  ;  /.  &  M,  Solomon. 

W.  AV.  K. 


c.A.        MAXIM  NORDENFELT  GUNS  AND  AMMUNITION 
COMPANY  V.  NORDENFELT. 

[1891    M.  779.] 
Aug.  8, 9.  ^ 

C.  A.       Trader — Covenant  in  Bestraintof  Trade — Business,  Sale  of — General  Bestraint 

Nov  18  19  •         — Pao^tial  Bestraint — Trade  Secret — Time — Space — Articles  of  English 

Dec.  19.  Use — Monopoly — Public  Policy — Injunction, 

The  Defendant,  who  was  interested  in  several  businesses,  including  the 
business  of  a  manufacturer  of  guns  and  ammunition,  in  1886  sold  the  latter 
business  for  a  large  sum  to  a  limited  company,  whose  business  was,  in 
1888,  taken  over  by  the  Plaintiffs,  another  limited  company  incorporated 
partly  for  that  purpose ;  and  the  Plaintiff  company  and  the  Defendant 
entered  into  an  agreement  whereby  the  Defendant  was  to  act  as  their 
managing  director  at  a  fixed  salary,  the  Defendant  (who  was  then  forty- 
six  years  of  age)  covenanting  that  he  would  not  "  during  the  term  of 
twenty-five  years  from  the  date  of  the  incorporation  of  the  company,  if 
the  company  should  so  long  carry  on  business,  engage,  except  on  behalf  of 
the  company,  either  directly  or  indirectly,  in  the  trade  or  business  of  a 
manufacturer  of  guns  or  ammunition,  or  in  any  business  competing  or 
liable  to  compete  in  any  way  with  that  for  the  time  being  carried  on  by 
the  company";  but  other  businesses  in  which  the  Defendant  was  in- 
terested were  excepted  from  the  restriction.    Under  that  agreement  the 
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Defendant  acted  as  the  Plaintiff  company's  managing  director  until  1890,  0.  A, 
when  he  ceased  to  be  such  director,  and  he  afterwards  joined  a  rival  gun  -^g^^ 
and  ammunition  company.  The  Plaintiff  company  then  brought  an  action  v^/^ 
against  the  Defendant  to  enforce  his  covenant  by  injunction  : —  Maxim 

Held  (reversing  Homer,  J.),  that  the  covenant,  as  restricted  to  the  gun  "^Quns^and^ 
and  ammunition  business,  though  unlimited  as  to  space,  and  practically  Ammunition 
covering  the  remainder  of  the  Defendant's  life,  was  under  the  circumstances  Company 
reasonable,  and  ought  to  be  enforced  by  injunction.  Nokdenfelt 

Covenants  in  general  and  partial  restraint  of  trade  discussed.   • 

T  / 

XN  and  prior  to  March,  1886,  the  Defendant  Thorsfen  Nor  den- 
felt,  who,  among  other  occupations,  was  a  civil  engineer,  carried 
on  business  in  London,  Stochholm  and  elsewhere,  as  a  manufac- 
turer of  quick-firing  and  other  guns,  gun  mountings  or  carriages, 
gunpowder  explosives  or  ammunition,  and  also  of  various  other 
kinds  of  explosives,  and  was  the  owner  of  numerous  patents  for 
inventions  relating  to  the  different  businesses  then  carried  on  by 
him.  In  that  month  a  company  called  the  Nordenfelt  Gun  and 
Ammunition  Company,  Limited  (hereinafter  called  the  Nordenfelt 
Company)  was  incorporated  under  the  Companies  Acts,  1862  to 
1886,  with  a  capital  of  £300,000,  its  principal  object  being  to 
acquire  and  take  over  one  of  the  Defendant's  businesses,  namely, 
that  of  manufacturing  guns,  gun  mountings  or  carriages,  and  gun- 
powder explosives  or  ammunition ;  and  under  an  agreement  of 
the  5th  of  March,  18S6,  the  Defendant  sold  to  that  company  the 
goodwill  of  that  business,  with  the  land,  stock-in-trade,  plant 
and  machinery,  patents,  and  other  property  connected  with  the 
business,  for  the  sum  of  £287,500,  of  which  £237,500  was  in  cash, 
and  £50,000  in  fully  paid-up  shares  of  the  company. 

By  an  agreement  for  the  amalgamation  of  the  Maxim  Gun 
Company,  Limited  (another  gun  and  ammunition  company),  with 
the  Nordenfelt  Company,  dated  the  3rd  of  July,  1888,  and  made 
between  the  Maxim  Company  of  the  first  part,  the  Nordenfelt 
Company  of  the  second  part,  and  Fhilip  TJiaine,  on  behalf  of  a 
company  then  intended  to  be  and  subsequently  registered  under 
the  name  of  the  Plaintiff  company,  of  the  third  part,  it  was 
agreed  that  the  Plaintiff  company  should  acquire  and  take  over 
the  business,  assets,  and  liabilities  of  the  Maxim  Gun  Company, 
Limited,  and  of  the  Nordenfelt  Company,  upon  the  terms  and 
conditions  therein  mentioned. 
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C.  A.         Accordingly  the  Plaintiff  company  was  incorporated  under  the 

1892       Companies  Acts,  1862  to  1886,  on  the  17th  of  July,  1888,  with  a 

j^J^j^j     capital  of  £1,400,000.    Its  principal  objects,  as  defined  in  the 

NoRDENFELT  memorandum  and  articles  of  association,  were  (inter  alia) : — 
Gdns  and  ^  ^ 

^CoMPA™^'  acquire,  undertake,  and  carry  on,  as  successors  to  the 

V-        Maxim  Gun  Company,  Limited,  and  the  Nordenfelt  Company,  the 

,   goodwill  of  the  trade  and  businesses  theretofore  carried  on  by 

such  companies,  and  each  of  them. 

(b)  To  adopt  and  carry  into  effect  (either  with  or  without 

modification)  the  amalgamation  agreement  of  the  3rd  of  July, 

1888. 

"  (c)  To  carry  on,  in  the  United  Kingdom  and  elsewhere,  the 
trade  or  business  of  manufacturers  and  vendors  of  and  dealers  in 
all  kinds  of  ordnance  and  every  variety  of  arms  and  weapons  for  jl 
military,  naval,  sporting,  and  other  purposes,  including  all  classes  ji 
of  artillery,  guns,  rifles,  firearms,  machine-guns,  automatic,  elec-  !  : 
trie  and  pneumatic  guns,  pistols,  torpedoes,  swords,  bayonets,  i 
lances,  small-arms  and  side-arms,  with  all  carriages,  cases,  fittings, 
and  accoutrements  necessary,  proper,  usual,  or  expedient  to  com- 
plete or  perfect  the  same  or  any  of  them,  and  also  of  and  in  all 
varieties  of  ammunition,  gunpowder,  gun-cotton,  fulminates, 
explosives,  caps,  fuses,  cartridges,  cartridge  cases,  shot,  bullets, 
cannon-balls,  shells  and  projectiles  of  all  kinds  for  artillery  and 
firearms,  and  other  missiles. 

"  {d)  To  carry  on  the  business  of  ship-builders,  iron,  brass  and 
other  metal  founders  and  fitters,  machine  and  engineering  tool- 


makers,  mechanical  and  electrical  engineers,  millwrights,  metal 
workers,  colliery  owners,  or  any  other  businesses,  enterprises, 
undertakings,  operations,  or  transactions  capable  of  being  con- 
veniently carried  on  in  connection  with  any  of  the  above- 


mentioned  objects,  or  that  may  be  calculated  directly  or  in- 
directly to  enhance  the  value  of,  or  render  profitable,  any  busi- 
ness or  property  of  the  company. 

"  (e)  To  purchase  or  otherwise  acquire  the  right  to  use  any 
inventions,  or  secret  processes,  or  any  patents,  hrevefs  dHnvention, !  * 
licenses,  concessions,  or  like  privileges,  conferring  any  exclusive  |  ^ 
or  non-exclusive  or  limited  right  to  use  any  invention  or  process,  U 
or  any  secret  or  information  as  to  any  invention  or  process,  which  i 
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may  seem  capable  of  being7used  for  any  of  the  purposes  of  the  C.  A. 
company,  or  the  acquisition  of  which  may  seem  calculated  1892 
directly  or  indirectly  to  benefit  the  company."  mI^m 

NORDENPELT 

The  Plaintiff  company  duly  adopted  and  carried  into  effect  J^^^J^^^q^^ 
the  amalgamation  agreement  of  the  3rd  of  July,  1888,  the  Company 
Nordenfelt  Company  and  the  Maxim  Company  each  receiving,  as  Nordenfelt. 
the  consideration  for  the  transfer  of  its  business  and  assets, 
£600,000  in  shares,  and  £150,000  in  debenture  stock  of  the 
Plaintiff  company. 

In  pursuance  of  that  amalgamation  agreement,  an  agreement 
under  seal  was  executed,  dated  the  12th  of  September,  1888, 
and  made  between  the  Plaintiff  company  of  the  one  part,  and 
the  Defendant  Nordenfelt  of  the  other  part ;  its  material  parts 
were  as  follows  : — 

"  (1.)  The  said  Thorsten  Nordenfelt  shall,  for  a  period  of  seven 
years  from  the  incorporation  of  the  company,  if  he  shall  so  long 
live,  retain  the  necessary  share  qualification  of  a  director  of  the 
company  as  prescribed  by  the  regulations  of  the  company,  and 
shall,  unless  incapacitated  by  death  or  ill-health,  act  during 
such  period  as  a  managing  director  of  the  company,  and  manage 
and  conduct,  or  assist  in  managing  and  conducting,  the  business 
of  the  company,  and  use  his  best  endeavours  to  promote  the 
interests  of  the  company  and  develop  and  extend  the  business 
thereof. 

"  (2.)  The  said  Thorsten  Nordenfelt  shall  not,  during  the  term 
of  twenty-five  years  from  the  date  of  the  incorporation  of  the 
company,  if  the  company  shall  so  long  continue  to  carry  on 
business,  engage,  except  on  behalf  of  the  company,  either 
directly  or  indirectly,  in  the  trade  or  business  of  a  manufacturer 
of  guns,  gun  mountings  or  carriages,  gunpowder  explosives,  or 
ammunition,  or  in  any  business  competing  or  liable  to  compete 
in  any  way  with  that  for  the  time  being  carried  on  by  the 
company ;  provided  that  such  restriction  shall  not  apply  to 
explosives  other  than  gunpowder,  or  to  subaqueous  or  sub- 
marine boats  or  torpedoes,  or  castings*  or  forgings  of  steel  or  iron, 
or  alloys  of  iron  or  of  copper.  Provided  also  that  the  said 
TJiorsten  Nordenfelt  shall  not  be  released  from  this  restriction  by 

Vol.  I.  1893.  2  F  1 
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C.  A,      the  company  ceasing  to  carry  on  business  merely  for  the  purpose 

1892      of  reconstitution  or  with  a  view  to  the  transfer  of  the  business 

Maxim     thereof  to  another  company,  so  long  as  such  other  company 

^GuNs  A?D^  taking  a  transfer  thereof  shall  continue  to  carry  on  the  same. 

Ammunition     "  (3.)  The  said  TlioTsteii  Nordeiifelt.  duriner  such  time  as  he 
Company      ,  .  .       ..  f      ,         .    .  i 

V.        shall  continue  to  act  as  managing  director,  shall  be  paid  by  the 

NoKDENFELT.  ^qjoj^qlhj ,  by  way  of  a  fixed  salary  or  remuneration  for  his 
services,  the  sum  of  £2000  per  annum.  .  .  . 

"  (4.)  The  said  Thorsteii  Nordenfelt  shall  also  further  be  en- 
titled, during  such  time  as  he  shall  act  as  a  managing  director  of 
the  company,  by  way  of  further  remuneration,  to  a  commission  of 
one  per  cent,  on  the  net  profits  of  the  company  available  for 
dividend  in  each  year  of  the  company's  working.  .  .  . 

(6.)  The  said  Thorsten  Nordenfelt  also  covenants  and  agrees 
with  the  company  that,  so  long  as  the  company  or  any  successor 
to  or  assignee  of  the  business  of  the  company  shall  continue  to 
carry  on  the  business  of  the  company,  the  company  or  such 
successor  or  assignee  shall  be  entitled  to  the  full  and  exclusive 
benefit  of  all  new  inventions  or  improvements  now  made  or 
discovered,  or  that  may  hereafter  be  made  or  discovered  by  him 
in  connection  with  guns,  gun  mountings  or  carriages,  gun- 
powder explosives,  or  ammunition ;  and  with  that  object  that  he 
■  will  with  all  convenient  speed  communicate  to  the  company 
particulars  of  any  such  new  invention  or  improvement  made  or 
discovered  by  him,  and  will  give  to  the  company  full  infor- 
mation and  details  thereof,  with  all  models,  plans,  drawings,  and 
designs,  as  to  the  exact  mode  of  working  and  using  the  same ; 
and  from  time  to  time,  at  the  expense  in  all  things  of  the 
company,  will  execute  and  do  all  such  documents  and  things  as 
may  be  requisite  for  the  purpose  of  enabling  the  company  to 
obtain,  in  its  name,  or  in  the  name  of  any  nominee,  any  British, 
Colonial,  or  Foreign  patent  for  such  inventions  and  improve- 
ments, and  will  from  time  to  time  and  at  all  times  give  all  such 
advice,  explanations,  and  instructions  to  the  company  and  its 
employes  as  may  be  necessary  to  enable  them  effectually  to 
exercise  and  work  such  inventions  and  improvements. 

"  (7.)  The  term  patent  in  this  agreement  shall  mean  and 
include  brevets  d'invention,  or  any  other  form  of  protection  for 
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invention  or  design  that  can  be  obtained  in  the  United  King-  0.  A. 
dom  or  any  British  Colony  or  Dependency,  or  in  any  foreign  1892 

country."  Maxim 

NORDENFELT 

At  the  date  of  that  agreement  the  Defendant  was  about  Guns  and 
forty-six  years  of  age.  He  was  then  interested  in,  and,  according  company 
to  the  finding  of  the  Court  of  Appeal,  was  carrying  on,  other  ]s^ojjjj^;jj,j,lt 

businesses  besides  the  business  which  he  had  sold  to  the  Norden-   

felt  Company,  and  which  was  afterwards  purchased  and  taken  over 
by  the  Plaintiff  company,  as  above  stated. 

The  Defendant  was  one  of  the  subscribers  of  the  Plaintiff 
company's  memorandum  and  articles  of  association,  and  held  a 
large  number  of  its  shares.  By  the  articles  he  was  appointed 
one  of  its  first  directors,  and  one  of  its  first  managing  directors. 

The  Plaintiff  company,  on  its  incorporation,  proceeded  to 
carry  on  business  as  gun  and  ammunition  manufacturers,  its 
business  extending  to  all  parts  of  the  world ;  and  in  pursuance 
of  the  agreement  of  the  12th  of  September,  1888,  the  Defendant 
acted  as  one  of  its  directors  from  the  date  of  the  agreement 
until  the  month  of  January,  1890,  when  he  filed  a  petition  for  a 
receiving  order  in  bankruptcy,  whereupon  he  ceased  to  be  one 
of  the  managing  directors. 

On  the  16th  of  September,  1890,  the  Defendant  entered  inta 
an  agreement  with  the  Societe  Cockerill  in  Belgium,  who  were 
manufacturers  of  quick-firing  guns  and  ammunition,  to  work  for 
them ;  and  thereupon  the  Plaintiff  company  commenced  this 
action,  claiming,  amongst  other  relief,  an  injunction  against  the 
Defendant,  in  the  terms  of  clause  2  of  the  agreement  of  the 
1 2th  of  September,  1888,  specific  performance  of  the  covenant  in 
clause  6  of  the  agreement,  and  damages. 

The  Defendant,  by  his  statement  of  defence,  alleged  that  the 

agreement  of  the  12th  of  September,  1888,  was  broken  by  the 

Plaintiff  company  themselves,  and  had  ceased  to  be  operative ; 

and  he  contended,  in  particular,  that  the  restrictions  imposed 

on  him  by  the  second  clause  of  it  were  invalid  as  imposing 

restrictions   greater  than  were  reasonably  necessary  for  the 

protection  of  the  Plaintiff  company ;  that  they  were  in  fact 

unnecessary  for  the  protection  of  the  Plaintiff  company,  and 

were  most  oppressive  towards  him. 

2  7  2  1 
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0.  A.  The  action  came  on  for  hearing  before  Mr.  Justice  Bomer  on 
1892      the  8th  of  August,  1892. 


Maxim 

NoRDENPELT     Sir  H.  Bavetj,  Q.C.,  Chadwyclc  Eealey,  Q.C.,  and  W.  F,  EcmiUony 

Ammunition  for  the  Plaintiff  company : — 

V.  There  is  no  affirmative  stipulation  by  the  company  that  they 

NoRDENTiELT.  ^^^i  retain  the  Defendant's  services  for  seven  years,  and  therefore 
he  cannot  complain  when,  by  his  own  act,  he  disqualified  himself 
from  remaining  the  managing  director.  Then,  as  to  clause  2  of 
the  agreement,  the  restriction  against  trading  is  not  too  wide. 
The  evidence  shews  that  the  business  of  the  company  is  world- 
wide in  its  character,  and  that  it  extends  to  all  countries  and  all 
parts  of  the  world.  The  larger  a  business  is,  the  wider  and  more 
comprehensive  must  be  such  a  restrictive  covenant  for  the  pro- 
tection of  the  purchaser.  Under  all  the  circumstances,  the  cove- 
nant was  reasonably  necessary  for  the  protection  of  the  company, 
and  the  fact  that  it  is  unlimited  as  to  space  is  not  by  itself  an 
objection:  Bousillon  v.  Bousillon  (1)  ;  DaviesY.  JDavies  (2)  ;  Mills 
V.  Dunham  (3)  ;  WJiittaher  v.  Howe  (4).  Lastly,  the  covenant  is 
divisible,  and  if  that  portion  of  it  comprised  in  the  words,  "  or  in 
any  business  competing,  or  liable  to  compete  in  any  way,  with 
that  for  the  time  being  carried  on  by  the  company,"  is  too  wide, 
it  may  be  rejected,  and  the  covenant  holds  good  as  to  the  first 
portion  of  it :  Mallan  v.  May  (5). 

Bighj,  Q.C.,  Neville,  Q.C.,  and  E.  Beaumont,  for  the  Defendant, 
were  not  called  upon. 

KOMEE,  J. : — 

I  have  come  to  the  conclusion  that  clause  2  of  this  agreement 
is  unreasonable,  and  beyond  what  I  think  was  required  for  the 
reasonable  protection  of  the  Plaintiff  company.  In  the  first 
place,  Mr.  Nordenfelt  was  restrained  by  it  for  a  period  of  twenty- 
five  years  from  the  date  of  the  incorporation  of  the  company, 
which  was  shortly  before  the  date  of  the  agreement.    Well,  that 

(1)  14  Ch.  D.  351.  (3)  [1891]  1  Ch.  576. 

(2)  36  Ch.  D.  359.  (4)  3  Bear.  383. 

(5)  11  M.  &  W.  653. 
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is  a  very  long  period,  and  is  eighteen  years  beyond  the  period  for  C.  A. 

which,  by  clause  1,  Mr.  Norden/elt  had  to  act  as  managing  1892 

director  of  the  company ;  and,  beyond  that,  even  those  seven  maxim 

years  mentioned  in  clause  1  might  not,  for  many  reasons,  have  ^^nsa^d^ 

been  carried  out  to  their  full  extent  by  Mr.  Norden/elt.    So  Ammunition 

Company 

V. 

NOKDENFELT. 


jnuch  for  the  time.  Then  what  is  it  that  during  that  long  period 
of  time  Mr.  Norden/elt  is  not  to  do?  He  is  not  to  engage 
directly  or  indirectly  in,  amongst  other  things,  any  business 
competing,  or  liable  to  compete  in  any  way,  with  that  for  the 
time  being  carried  on  by  the  company  ;  that  being  only  subject 
to  the  restriction  that  the  clause  shall  not  apply  to  explosives 
other  than  gunpowder,  or  to  subaqueous  or  submarine  boats,  or 
torpedoes,  castings,  and  so  on.  Now,  what  business  might  the 
company  for  the  time  being  carry  on  under  their  memorandum 
.of  association  ?  In  the  first  place,  the  company  might  at  any 
time  carry  on  the  trade  or  business  of  manufacturers  and  founders 
of  and  dealers  in,  amongst  other  things,  all  kinds  of  arms  and 
weapons  for  any  purpose,  and  all  carriages,  cases,  fittings,  and 
accoutrements  necessary  or  expedient  for  the  same.  And, 
I)eyond  that,  under  clause  (d)  of  the  memorandum  of  associa- 
tion, the  company  might,  at  any  time,  carry  on  the  business  of 
ship-builders,  iron,  brass,  and  other  metal  founders  and  fitters, 
machine  and  engineering  tool-makers,  mechanical  and  electrical 
engineers,  millwrights,  metal  workers,  colliery  owners,  and  so  on. 
So,  that  under  clause  2  of  the  agreement  the  Defendant  might 
find  himself  for  twenty-five  years  restrained  from  carrying  on  at 
any  moment  any  of  the  businesses  to  which  I  have  referred. 

But  it  is  suggested  that  clause  2  of  the  agreement  is  sever- 
able, and  consists  of  two  distinct  covenants,  one  relating  to  the 
business  of  a  manufacturer  of  guns,  gun  mountings  or  carriages, 
and  gunpowder,  and  the  other  relating  to  other  businesses,  and 
that  even  if  the  latter  is  bad  the  first  is  good.  But  assuming 
that  the  clause  is  severable  so  far  as  concerns  the  business  that 
the  Defendant  is  prevented  from  carrying  on,  and  dealing  only 
with  the  first  part  of  the  clause  by  itself,  and  disregarding,  for 
this  purpose,  the  subsequent  part  which  deals  with  any  busi- 
nesses for  the  time  being  carried  on  by  the  company,  still  I  con- 
sider that  the  period  of  twenty-five  years,  without  any  restriction 
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C.  A.      as  to  space,  is  beyond  what  is  reasonably  necessary  for  the  pro- 

1892       tection  of  the  company,  and  that  the  clause,  being  unjustifi- 

Maxim     ably  in  restraint  of  trade,  is  void  as  against  the  Defendant.  I 

''^luSs  AND^  may  also  point  out  that,  of  course,  with  regard  to  the  businesses 

Ammunition  J  j^gy^  been  referring  to,  the  Defendant,  if  the  Plaintiffs  are 
Company  . 

V.        right,  can  be  restrained  from  carrying  on  or  being  engaged  in 

  *  any  of  those  businesses  in  any  part  of  the  world.    For  these 

Komer^j,    ^g^sons,  I  think  that  the  injunction  sought  for  on  clause  2  ought 

not  to  be  granted. 

[His  Lordship  accordingly  gave  judgment,  declaring  that 

the  covenant  in  clause  2  was  "void,  as  being  unreasonable  and 

beyond  what  was  required  for  the  protection  of  the  company  " ; 

and,  his  Lordship  having  decided  that  clause  6  was  binding  oh 

the  Defendant,  an  inquiry  was  directed  under  that  clause,  as  to 

patents  taken  out  by  him ;  the  costs  of  that  inquiry  being 

reserved :  but  no  order  was  made  as  to  the  other  costs  of  the 

action.] 

H.  L.  F. 

The  Plaintiffs  appealed  from  so  much  of  the  judgment  as 
declared  the  covenant  in  clause  2  to  be  void. 
C.  A.         The  appeal  was  argued  on  the  18th  and  19th  of  November, 
1892. 

Sir  H,  Bavey,  Q.C.,  and  W.  F,  Hamilton,  for  the  appeal : — 

The  onus  is  on  the  Defendant  to  shew  that  the  covenant  into 
which  he  entered  is  unreasonable  so  as  to  be  void  as  an  undue 
restraint  of  trade.  It  was  argued  before  Mr.  J ustice  Bomer,  and 
he  adopted  the  view,  that  the  covenant  would  prevent  NordenfeU 
from  carrying  on  any  of  the  businesses  specified  in  the  memoran- 
dum of  association.  But  you  must  construe  the  covenant  with  re- 
gard to  the  context  and  the  subject-matter  of  the  agreement :  Ash- 
hury  Bailway  Carriage  and  Iron  Company  v.  Biche  (1)  ;  and  here, 
if  the  covenant  is  fairly  construed,  we  have  a  covenant  prohibiting 
particular  trades,  with  general  words  which  are  to  be  taken  as 
referring  to  trades  ejusdem  generis.  But  if  that  be  not  so,  the 
covenant  is  severable,  as  in  Mallan  v.  May  (2),  Price  v.  Green  (3),. 

(1)  Law  Kep.  7  H.  L.  653.  (2)  11  M.  &  W.  653. 

(3)  16  M.  &  W.  346.. 
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and  Baines  v.  Geary  (1).     The  objection,  therefore,  that  the  C.  A. 

restraint  extends  to  trades  in  which  Nordenfelt  had  not  been  1S92 

concerned,  cannot  be  sustained.  Maxim 

There  have  latterly  been  several  cases  which  throw  light  on  the  '^^^sTnd'^ 

law  as  to  restraint  of  trade.    In  Davies  v.  Bavies  (2),  Cotton,  L.J.,  Ammunitioi? 

•11  i-P-  -I'l  Company 

thought  that  a  covenant  might  be  good  if  it  was  restricted  either 

as  to  space  or  time  ;  but  that  an  unrestricted  covenant  would  be 
necessarily  void — in  which  latter  view  Lord  Justice  Bowen  agreed; 
though  Lord  Justice  Fry  said  he  was  still  inclined  to  the  view 
which  he  had  expressed  in  Bousillon  v.  Bousillon  (3),  that  there 
was  no  absolute  rule  that  a  covenant  not  limited  as  to  time  or 
space  was  bad,  and  that  the  question  in  every  case  was  whether 
the  contract  was  unreasonably  large.  It  is  not  necessary,  how- 
ever, to  consider  in  the  present  case  whether  a  covenant  un- 
limited as  to  time  and  space  is  void,  for  here  we  have  a  limit. 
Some  Judges  have  said  that  the  covenant  must  be  limited  as 
to  space ;  but  that  is  not  the  doctrine  of  Bavies  v.  Bavies. 
Here  we  have  a  limit  as  to  time.  In  Mills  v.  Bunham  (4),  a 
covenant  was  enforced  though  not  limited  either  as  to  space  or 
time. 

[Bowen,  L.J. : — It  was  limited  in  its  nature.] 

Yes;  and  so  limited  as  to  make  it  not  unreasonable.  But 
the  case  shews  that  the  limitation  need  not  be  as  to  time  or 
space.  In  Bousillon  v.  Bousillon,  the  law  was  discussed  by  Lord 
Justice  Fry,  who  came  to  the  conclusion  that  it  was  not  essential 
that  the  covenant  should  be  limited  as  to  time  or  space,  and 
that  the  only  question  was  whether  it  was  reasonable.  The 
same  view  had  been  expressed  by  James,  L.J.,  in  Leather  Cloth 
Company  v.  Lorsont  (5).  The  judgment  in  Bousillon  v.  Bou- 
sillon is  valuable  as  laying  down,  in  accordance  with  Tallis  v. 
Tallis  (6),  that  the  burden  lies  on  the  covenantor  to  shew  that 
ihe  restraint  is  unreasonable;  also  as  laying  down  that  in 
<iealing  with  these  cases  regard  must  be  had  to  the  altered  state 
of  the  world  since  the  old  cases  were  decided ;  so  that  what  was 

(1)  35  Ch.  D.  154.  (4)  [1891]  1  Ch.  576. 

(2)  36  Ch.  D.  359.  (5)  Law  Eep.  9  Eq.  345,  354. 

(3)  14  Ch.  D.  351.  (6)  1  E.  &  B.  391. 
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O.  A.  an  unreasonable  restraint  in  former  times  may  be  a  reasonable 

1892  one  now. 

Maxim         [Bowen,  L.J. : — In  Ward  V.  Byrne  (1),  a  covenant  was  held 

Guns  and  bad  because  not  restricted  in  space.] 

Ammunition  ttt  -r^  /r.\ 

Company       In  Walhs  V.  JDay  (2),  a  covenant  was  held  good  though  not 

NoBDENFELT.  Testrlctod  as  to  space.    A  table  of  the  earlier  cases  is  given  in  a 

  note  to  Avery  v.  Langford  (3).    If  the  later  cases  are  looked 

through,  such  as  Jones  v.  Lees  (4),  Filkington  v.  Scott  (5),  Hitclicoch 

V.  Coker  (6),  and  Hinde  v.  Gray  (7),  it  will  be  found  that  in  none 

except  Allsopp  v.  Wheatcroft  (8)  did  the  Court  refuse  to  go  into 

the  questions  of  reasonableness  or  unreasonableness  because 

there  was  no  limit  of  time  or  space. 

[Bowen,  L.J. : — If  the  only  question  is  whether  the  covenant 
gives  a  reasonable  protection  to  the  covenantee,  is  not  the  ques- 
tion always  one  for  the  jury  ?  Yet  the  Judges  have  always 
treated  it  as  a  question  of  law.] 

The  principle  on  which  the  Courts  deal  with  such  cases  is 
shewn  in  Tallis  v.  Tallis  (9),  and  Nicholls  Y.^Stretton  (10).  The 
principle  is  that  where  a  covenant  of  this  kind  is  entered  into 
by  a  vendor,  it  is  not  reasonable  that  it  should  go  beyond  the 
limits  of  the  business  which  he  sells.  In  Badische  Anilin  und 
Soda  Fahrik  v.  Scliott  (11),  a  world-wide  restraint  was  held  good ; 
and  so  in  Mills  v.  Dunham  (12),  and  Mormich  v.  Fenestra  (13). 

Sir  J,  Bighj,  S.G.,  Neville,  Q.C.,  and  E.  Beaumont,  for  the 
Defendant  (Kespondent) : — 

The  agreement  is  bad  on  two  grounds :  first,  the  limit  of 
twenty-five  years  is  unreasonable;  and,  secondly,  there  is  no 
limit  as  to  space. 

Public  policy  requires  that  each  of  Her  Majesty's  subjects 
should  be  at  liberty  to  carry  on  his  own  business ;  no  man  can 

(1)  5  M.  &  W.  548.  (7)  1  Man.  &  G.  195. 

(2)  2  M.  &  W.  273.  (8)  Law  Eep.  15  Eq.  59. 

(3)  Kay,  663,  667.  (9)  1  E.  &  B.  391. 

(4)  1  H.  &  N.  189.  (10)  10  Q.  B.  346. 

(5)  15  M.  &  W.  657.  (11)  [1892]  3  Ch.  447. 

(6)  6  A.  &  E.  438.  (12)  [1891]  1  Ch.  576. 

(13)  C.  A.,  Aug.  11,  1892. 
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contract  not  to  use  his  trade  at  all.  That  is  the  general  rule ;  0.  A. 
Mitchel  V.  Beynolds  (1)  ;  Pollock  on  Contracts  (2).  1892 


TLiNDLEY,  L.  J.,  referred  to  Leather  Cloth  Company  v.  Lor-  Maxim 

^  J.       ^  NORDENFELT 

m7lt  (3).]  Guns  and 

Ammunition 

No  doubt  there  are  some  cases  in  which  public  policy  allows  Company 
covenants  in  partial  restraint  of  trade,  as  in  the  case  of  a  partner  Nordenfelt. 
or  of  a  person  taken  into  employment ;  but  in  such  cases  there  ' 
must,  first  of  all,  be  a  reasonable  limit  as  to  space  ;  an  absolute 
covenant  in  restraint  of  trade  altogether  is,  we  submit,  void,  and 
it  is  not  the  less  so  if  there  is  merely  a  limit  as  to  time.  Limi- 
tation as  to  space  is  essential  in  order  to  make  a  covenant  in 
restraint  of  trade  valid. 

[BowEN,  L.J. : — Printing  and  Numerical  Registering  Company 
v.  Sampson  (4)  seems  against  you.] 

That  was  the  case  of  a  patent.  The  old  rule  that  the  law  does 
not  allow  an  absolute  covenant  in  restraint  of  trade  is  still 
binding :  Davies  v.  Davies  (5),  where  Cotton,  L.  J.,  thought  that 
Mr.  Justice  Fry  took  too  wide  a  view  of  the  law  in  Bousillon  v. 
Bousillon  (6) ;  Ward  v.  Byrne  (7),  An  exception  may  be  made 
as  to  certain  trades  or  businesses  ;  but  even  then  the  question  is 
whether  the  restriction  is  greater  than  is  required  for  the  pro- 
tection of  the  imposing  party  :  Bousillon  v.  Bousillon,  In  that 
case  it  was  held  that  ten  years  was  not  an  unreasonable  limit  of 
time.  So  in  Badische  Anilin  und  Soda  Fahrik  v.  Schott  (8),  Mr. 
Justice  Chitty,  basing  his  judgment  on  Bousillon  v.  Bousillon, 
held  a  three  years'  limit  not  to  be  unreasonable.  To  extend  the 
restriction  to  twenty-five  years  is  unreasonable,  for  that  practi- 
cally covers  the  whole  life  of  the  contracting  party. 

[Bo WEN,  L.J. : — Is  not  this  really  an  exception,  like  the  case 
of  the  sale  of  a  trade  secret,  with  a  covenant  not  to  use  or  divulge 
it,  and,  therefore,  not  within  the  doctrine  of  general  restraints 
of  trade  at  all  ?] 

(1)  1  P.  Wms.  181 ;  1  Sm.  L.  C.  (4)  Law  Eep.  19  Eq.  462. 
Oth  Ed.  pp.  430,  435.  (5)  36  Ch.  D.  359,  386. 

(2)  5th  Ed.  p.  340.  (6)  14  Ch.  D.  351. 

(3)  Law  Kep.  9  Eq.  353.  (7)  5  M.  &  W.  548. 

(8)  [1892]  3  Ch.  447. 
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C.  A.         The  real  question  seems  to  be,  Is  it  lawful  for  a  man  to  commit 
1892       industrial  suicide  ?    For,  if  this  covenant  is  good,  then,  indus- 
Maxim     trially,  Nordenfelfs  career  is  closed,  and  the  benefit  of  his  inven- 
NoHDENFELT  ^"^^g  -g  (jlosed  to  tho  world.    For  a  covenant  of  this  kind  to  be 
A.MBiuNiTioN  valid,  if  a  time  limit  is  necessary  it  must  be  a  real  limit ;  and 
v.        there  must  also  be  a  limit  as  to  space  ;  the  limit  m  both  cases 
NoKDENFELT.  j^^g^       rcasouable.    It  is  clearly  laid  down  in  Mitchel  v.  Bey- 
nolds  (1)  that  a  covenant  cannot  be  valid  which  causes  loss  of 
livelihood  to  the  contracting  party,  or  loss  to  his  family  of  their 
subsistence,  or  to  the  public  of  his  services  as  a  member  of  it. 
Whittalcer  v.  Howe  (2)  cannot  now  be  considered  as  law.  The 
first  case  in  which  that  decision  was  discussed  was  in  TaUis  v. 
Tallis  (3),  during  the  argument  on  demurrer  (4).    There  Mr.  Jus- 
tice Coleridge  said  that  Whittaher  v.  Howe  had  been  doubted,  and 
he  referred  to  Smith's  Leading  Cases  (5).   Whittaher  v.  Hoive  was 
next  commented  on  in  Bousillon  v.  Bousillon  (6),  and  in  Bavies 
v.  Bavies  (7),  where  Cotton,  L.J.,  doubted  whether  the  twenty 
years'^  limit  was  not  too  long ;  and  in  Allso]p]p  v.  Wheateroft  (8), 
Wickens,  Y,C.,  declined  to  follow  it. 

[LiNDLEY,  L.J. : — Is  there  any  case  in  the  books  in  which  an 
agreement  by  a  man  who  has  two  businesses  not  to  carry  on  one 
of  them  has  been  held  to  be  bad  ?] 

We  do  not  know  of  such  a  case ;  but  we  submit  that  such 
an  agreement  in  general  terms  would  be  bad;  for  the  law  i» 
thus  laid  down  in  Mitchel  v.  Beynolds :  "  General  restraints  are 
all  void,  whether  by  bond,  covenant,  or  promise,  &c.,  with  or 
without  consideration,  and  whether  it  be  of  the  party's  own 
trade,  or  not."  Here,  there  is  no  limit  at  all  as  to  space ;  and,  a» 
to  time,  the  limit  of  twenty-five  years,  covering  as  it  does  the 
whole  of  a  man's  working  life,  is  illusory :  to  allow  it  would  be 
to  whittle  away  the  rule  of  law  altogether,  and  to  substitute  a 
mere  technicality.  If  such  a  limit  is  good,  why  not  a  term  of 
ninety -nine  years  ?  We  submit  that  the  decision  of  the  learned 
Judge  below  is  right. 

(1)  1  Sm.  L.  C.  9th  Ed.  pp.  430,  434.  (5)  3rd  Ed.  vol.  i.  p.  182  a. 

(2)  3  Beav.  383.  (6)  14  Ch.  D.  351. 

(3)  1  E.  &  B.  391.  (7)  36  Ch.  D.  359,  384. 

(4)  16  Jur.  746,  n.  (8)  Law  Kep.  15  Eq.  59. 
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W.  F.  Hamilton,  in  reply : —  C.  A. 

The  question  in  all  these  cases  is  whether  the  restraint  is  such 
as  is  necessary  to  afford  a  fair  protection  to  the  interests  of  the  Maxim 
party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to  gunsTnd^ 
interfere  with  the  interests  of  the  public :  Horner  v.  Graves  (1).  ^^^^l^'^"^ 
The  decision  in  Ward  v.  Byrne  (2),  relied  on  by  the  Eespondent, 
was  really  based  on  the  principle  that  the  restraint  imposed  on 
the  covenantee  was  unreasonable,  and  beyond  what  was  necessary 
for  his  protection  (3).  AUsopp  v.  Wheateroft  (4),  where  Yice- 
Chancellor  Wickens  laid  down  a  hard  and  fast  rule,  being  appa- 
rently misled  by  the  head-note  in  Ward  v.  Byrne,  was  dis- 
approved of  in  Bousillon  v.  Boiisillon  (5)  ;  where  a  covenantor 
carries  on  many  trades,  as  here,  a  covenant  not  to  carry  on  one 
of  them  is  not  void,  for  he  can  earn  his  livelihood  by  his  other 
trades.  As  to  the  twenty-five  years'  limit  being  illusory,  the 
same  argument  might  have  been  used  in  Harms  v.  Parsons  (6), 
where  a  limit  of  200  miles  was  held  to  be  reasonable,  having 
regard  to  the  nature  of  the  business.  I  submit  that  the  cove- 
nant in  the  present  case  was  an  essential  consideration  in  the 
purchase  of  this  very  valuable  business,  and  is  a  reasonable 
covenant,  having  regard  to  the  nature  of  the  business.  The  old 
rule  of  laWj  under  which  contracts  have  been  held  void  on  the 
ound  of  public  policy,  will  not,  at  the  present  day,  be  extended : 
^ogul  Steamship  Company  v.  McGregor,  Goiv  &  Co.  (7). 

92.  Dec.  19.    Lindley,  L.J. 

The  question  raised  by  this  appeal  is  whether  a  covenant 
entered  into  by  the  Defendant  with  the  Plaintiffs  is  valid  and 
ought  to  be  enforced  or  not.  The  Plaintiff  company  was  formed 
and  registered  in  July,  1888.  Its  objects,  as  set  out  in  its 
memorandum  of  association,  were  as  follows.  [His  Lordship 
read  clauses  {a)  to  {d),  above  stated,  and  continued  :— ] 

The  Defendant,  who  is,  inter  alia,  a  civil  engineer  and 
a  patentee  and  manufacturer  of  quick-firing   guns  and  of 

(1)  7  Bing.  735,  743.  (4)  Law  Eep.  15  Eq.  59. 

(2)  5  M.  &  W.  548.  (5)  14  Ch.  D.  351. 

(3)  Ibid.  559.  (6)  32  L.  J.  (Ch.)  247. 

(7)  [1892]  A.  C.  25,  45. 


644 


CHANCEKY  DIVISION. 


[1893] 


C.  A.      ammunition,  formerly  carried  on  those  businesses  on  his  own 

1892       account;  but  in  1886  he  sold  them  to  the  Nordenfelt  Company,  which. 

Maxim     is  one  of  the  companies  whose  businesses  the  Plaintiff  company 

"^GuNs  A?D^         formed  to  buy  and  carry  on.     The  Defendant  not  only 

Ammunition  became  the  holder  of  a  lareje  number  of  shares  in  the  Plaintiff 
Company 

V.        company,  but  he  was  one  of  its  first  directors  and  one  of  its  first 

  *  two  managing  directors.    The  Defendant  also  carried  on  various 

Lindley.  L.J,  ^^j^^j.  busiuesscs,  bcsides  those  which  he  had  sold  to  the  Norden- 
felt Company,  and  in  September,  1888,  he  was  forty-six  years  of 
age  or  thereabouts.  On  the  12th  of  September,  1888,  a  deed 
was  executed  by  the  Plaintiff  company  and  by  the  Defendant, 
pursuant  to  arrangements  entered  into  before  the  formation  of 
the  Plaintiff  company,  and  by  that  deed  it  was  covenanted 
between  the  parties  as  follows.  [His  Lordship  then  read  the 
clauses  above  stated,  and  continued : — ] 

The  Defendant  acted  as  managing  director  of  the  Plaintiff 
company  until  January,  1890,  when,  owing  to  disputes,  he 
resigned,  and  since  his  resignation  he  has  made  arrangements 
for  carrying  on  business  in  rivalry  with  the  Plaintiff  company, 
contrary  to  the  express  terms  of  his  covenant,  and  it  is  admitted 
that  he  is  doing  so,  and  intends  to  do  so.  He  has  joined  a 
foreign  company  which  is  a  rival  to  the  Plaintiff  company.  This 
action  is  brought  for  the  purpose,  inter  alia,  of  restraining  the 
Defendant  from  so  acting.  Mr.  Justice  Bomer  has  refused  to 
grant  the  Plaintiffs  any  relief  in  respect  of  the  above  covenant, 
holding  it  to  be  void  upon  the  ground  that  it  is  within  the 
mischief  which  renders  all  covenants  against  trade  generally 
invalid.    Hence  this  appeal. 

Before  examining  the  legal  points  which  arise  in  this  case,  it 
is  desirable  to  make  a  few  observations  on  the  undisputed  facts. 
The  primary  object  and  main  business  of  the  Plaintiff  company 
was  to  buy  up  and  carry  on  the  businesses  of  the  Maxim  Gun 
Company  and  the  Nordenfelt  Guns  and  Ammunition  Company — 
i.e.,  the  businesses  of  manufacturing  guns,  gun  mountings  or 
carriages,  gunpowder  explosives  or  ammunition.  These  busi- 
nesses were  of  such  a  nature  as  to  admit  of  competition  anywhere 
in  or  out  of  Great  Britain,  The  principal  customers  of  the 
Plaintiff  company  would  necessarily  be  sought  amongst  the 


ICh. 


CHANCERY  DIVISION. 


645 


Governments  of  the  world ;  and  in  a  business  point  of  view  it      0.  A. 
is  difficult,  if  not  impossible,  to  assign  any  limits  within  which  a  1892 
rival  business  could  be  carried  on  without  serious  injury  to  the  Maxim 
Plaintiff  company.    The  other  businesses  which  the  Plaintiff  ^g^nsTnT 
company  might  carry  on  are  easily  distinguishable  from  the  '^q^^^™^^ 

V. 

NOKDENFELT. 


above,  and  are  not  businesses  in  which  the  Defendant  was  likely 
to  become  a  rival. 

The  acquisition  of  the  business  of  the  Nordenfelt  Comj^any, 
which  the  Plaintiff  company  was  buying,  involved  the  acqui- 
sition of  numerous  patents  held  by  the  Defendant.  One  main 
object  of  this  action  is  to  compel  him  to  assign  these  patents  to 
the  Plaintiff  company,  pursuant  to  his  agreement ;  and  the  De- 
fendant has  been  ordered  to  do  this,  and  he  has  not  appealed 
from  the  judgrnent  against  him  in  this  respect. 

The  covenant  by  the  Defendant  not  to  carry  on  business  ought 
not  to  be  regarded  apart  from,  and  as  having  no  connection  with, 
the  assignment  of  these  patents.  The  assignment  of  them  would 
alone  prevent  the  Defendant  from  using  them  in  this  country 
whilst  they  subsisted,  but  of  course  no  longer.  The  duration  of 
the  covenant  is  confined  to  twenty-five  years,  if  the  company,  or 
any  successors  to  its  business,  should  so  long  continue  to  carry 
on  business.  I  do  not  regard  this  limit  of  time  as  illusory  and 
equivalent  to  the  life  of  the  covenantor,  although  no  doubt  it 
might  cover  the  whole  of  his  business  life,  [considering  his  age 
when  he  entered  into  the  covenant.  On  the  other  hand,  the 
Defendant  might  live  and  carry  on  business  long  after  attaining 
seventy-one,  which  would  be  his  age  at  the  end  of  the  twenty-five 
years.  The  Defendant  is  free  to  carry  on  the  business  of  making 
explosives,  other  than  gunpowder  explosives,  and  to  make  sub- 
aqueous or  submarine  boats  or  torpedoes,  and  to  make  castings 
or  forgings  of  steel  or  iron,  or  alloys  of  iron  or  of  copper.  So  far 
as  the  interests  of  the  Plaintiff  company  and  of  the  Defendant 
are  concerned,  I  cannot  myself  see  anything  unreasonable  in  a 
person  skilled  in  several  businesses,  and  forty-six  years  of  age, 
agreeing  to  sell  some  of  those  businesses,  and  reserving  the 
others  to  himself,  and  agreeing  not  to  compete  for  twenty-five 
years  with  the  purchaser  of  the  businesses  which  he  sells. 

From  what  point  of  view  is  such  a  bargain  unreasonable  ?  Not 
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C,  A.      from  the  buyer's  ;  he  is  in  no  way  hurt,  unless  he  has  paid  too 
1892       high  a  price  for  what  he  gets,  and  whether  he  has  or  has  not  is 
.  mT^bi     really  immaterial  to  the  present  inquiry.    Not  from  the  seller's  ; 

NoRDENFELT       ~g^g       ]3Qgj^  prico  for  what  he  wishes  to  sell,  and  he  retains  the 

Guns  and  °  ^ 

AiuMUNnioN  right  to  carry  on  those  businesses  which  alone  he  desires  to  carry 
OBIPAJY  public — i.e.,  the  English  or  British  public — injured 

NoBDENFELT.  ^^^j^  ^  bargain  ?  I  cannot  see  how.  The  public  are,  no  doubt, 
Lindiey,  L.J,  (j^prived  of  such  advantages  as  may  flow  from  the  Defendant's  per- 
sonal attention  to  some  businesses,  unless  he  carries  them  on  on 
behalf  of  the  Plaintiff  company ;  but,  on  the  other  hand,  the  public 
get  such  advantages  as  may  flow  from  his  giving  his  undivided 
attention  to  those  other  businesses  which  he  has  chosen  to  retaio, 
and  to  which  he  has  preferred  to  devote  himself.  As  regards  the 
idea  of  monopoly,  the  Plaintiff  company,  as  the  assignee  of  the 
Defendant's  patents,  obtains  the  exclusive  right  to  use  them, 
anywhere  and  everywhere  in  England,  whilst  they  are  in  force  ; 
and  to  prevent  the  Defendant  from  using  them  for  a  few  years 
longer  can  hardly  be  held  to  be  against  public  policy.  I  am  not 
aware  of  any  decision  to  that  effect,  and  I  am  not  prepared  to  lay 
down  any  such  proposition.  The  interest  of  the  public  is  no 
doubt  adverse  to  monopolies  and  to  restrictions  on  trade ;  but 
then  its  interest  is  to  allow  its  members  to  carry  on  those 
businesses  which  they  themselves  prefer,  and  to  abandon  and  sell 
to  the  best  advantage  those  businesses  which  for  any  reason  they 
do  not  wish  to  continue. 

It  is,  however,  strenuously  contended  that  there  are  certain 
settled  rules  of  law  which  make  such  a  covenant  as  is  here  sought 
to  be  enforced  invalid,  and  therefore  not  binding.  The  contention 
is  that  the  Defendant's  covenant  in  this  case  imposes  upon  him 
a  restraint,  which  is  general,  not  to  carry  on  a  particular  business 
anywhere  in  the  United  Kingdom,  and  must,  therefore,  be  void,  as 
said  by  Chief  Justice  Par  Jeer  in  Mitchely,  Beynolds  (1).  In  the  judg- 
ment in  that  case  it  is  laid  down  that  a  covenant  which  imposes 
a  general  restraint  not  to  exercise  a  trade  throughout  the  king- 
dom must  be  void,  being  of  no  benefit  to  either  party,  and  only 
oppressive ;  that  general  restraints  are  all  void,  whether  by  bond, 
covenant,  or  promise,  &c.,  with  or  without  consideration,  and 
(1)  1  P.  Wms.  181 ;  1  Sm.  L.  C.  9th  Ed.  p.  430. 
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whether  it  be  of  the  party's  own  trade  or  not ;  that  to  obtain  the      0.  A. 
sole  exercise  of  any  known  trade  throughout  England  is  a  complete  1892 
monopoly  and  against  the  policy  of  the  law ;  that  no  man  can  maxisi 
contract  not  to  use  his  trade  at  all ;  and  in  other  parts  of  that  ^^ns Ynd^ 
judgment  these  topics  are  further  enlarged  upon.    A  sharp  line  ^q^J^^™^ 
is  drawn  between  general  restraints  not  to  carry  on  a  particular  v. 
trade  anywhere  in  England,  and  partial  restraints,  which  are  not 
«o  extensive.    The  former  are  condemned  because  they  cannot 
be  of  any  use  to  the  covenantee,  and  must  be  to  the  detriment 
of  the  English  public.    The  latter  are  allowed,  provided  they 
are  founded  on  a  sufficient  or  good  and  adequate  consideration, 
and  are  not  unduly  oppressive — not  more  extensive  than  is 
reasonably  necessary  for  the  protection  of  the  covenantee. 

Such  I  take  to  be  the  law  as  laid  down  in  Mitchel  v.  Beynolds  (1), 
in  which  an  attempt  was  made  to  shew  how  two  conflicting 
principles  might  be  harmonized.  On  the  one  hand,  it  was 
against  public  policy  to  allow  any  particular  trade  to  be  mono- 
polized, and  to  prevent  any  man  from  earning  his  living  in  any 
way  he  could.  On  the  other  hand,  it  was  equally  against  public 
policy  to  restrain  a  man  from  selling  his  services  or  his  business 
to  the  best  advantage;  and  the  price  he  would  get  for  them 
■or  it  would  naturally  depend  on  whether  he  was  or  was  not  to 
be  at  liberty  to  compete  with  the  purchaser. 

It  is  curious  to  observe  how  the  law  upon  this  subject  has 
gradually  been  relaxed  to  suit  developments  of  trade,  and  has 
been  made  conformable  to  modern  ideas  and  views  of  public 
policy  and  of  reasonableness.  In  the  times  of  Kenry  V.  and  of 
Elizabeth  covenants  even  in  partial  restraint  of  trade  were  held 
contrary  to  public  policy,  although  they  have  long  since  ceased 
to  be  so  regarded:  see  The  Dyer's  Case  (2)  and  The  JBlacJc- 
■smith's  Case  (3),  the  substance  of  which  will  be  found  in  Pollock 
on  Contracts  (4).  When  Mitchel  v.  Beynolds  was  decided,  and 
for  many  years  afterwards,  it  was  considered  that  the  consi- 
deration for  covenants  in  partial  restraint  of  trade  must  be 
adequate.    This,  however,  was  held  in  MitchcocJc  v.  CoTcer  (5)  not 

(1)  1  P.  Wms.  181 ;  1  Sm.  L.  C.  (3)  29  Eliz. 
dth  Ed.  p.  430.  (4)  5tli  Ed.  p.  341. 

(2)  2  Hen.  5.  (5)  6  A.  &  E.  438. 
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C.A.  to  be  necessary,  and  the  old  view  on  this  point  has  never  since 
1892       been  entertained. 

Maxim        Again,  it  used  to  be  considered  that  in  actions  on  covenants 
^uNs  AND^^  in  partial  restraint  of  trade  there  was  a  presumption  rather 
Ammunition  against  than  in  favour  of  the  validity  of  the  covenant ;  but  in 
V.        Hitchcock  V.  Coker  (1),  and  again  in  Tallis  v.  Tallis  (2),  this  view 
NoRDENFELT.  to  be  erroucous,  and  covenants  in  partial  restraint  of 

Lipdiey,  L.J,  ^j-g^^^  ^^^e  Upheld  which  were  not  shewn  to  be  unreasonable  on 
the  ground  that  they  extended  further  than  was  required  for  the 
protection  of  the  covenantee. 

As  regards  space,  the  old  doctrine  certainly  was  that  a  cove- 
nant not  to  carry  on  a  particular  business  anywhere  in  England 
was  invalid.  But  this  was  because  in  former  times  it  was  thought 
impossible  that  so  wide  a  covenant  could  be  necessary  for  the 
reasonable  protection  of  the  covenantee,  and  it  was  thought 
that  so  wide  a  covenant  must  necessarily  be  injurious  to  the 
public  interest.  A  little  consideration,  however,  will  shew  that  in 
modern  times,  and  as  business  is  now  carried  on,  neither  of  these 
reasons  is  universally  true,  and  the  rule  which  condemns  all 
covenants  not  to  carry  on  a  particular  trade  anywhere  in  England 
must  have  some  exception  or  qualification,  or  be  quite  unfitted 
for  modern  use.  Suppose,  for  instance,  that  an  English  patentee 
sells  his  patent,  and  covenants  that  during  its  subsistence  he  will 
not  carry  on  any  business  in  England  which  involves  any  infringe- 
ment of  the  patent,  and  that  if  he  does  he  will  pay  the  purchaser 
certain  sums  by  way  of  liquidated  damages.  Ko  one,  I  appre- 
hend, could  possibly  hold  the  covenant  to  be  invalid  simply 
because  it  extended  to  the  whole  of  England,  To  adhere  in  all 
cases  to  the  old  rule  that  a  covenant  in  restraint  of  trade  must  be 
void  if  it  extends  to  the  whole  of  England,  will  frequently  be 
found  to  sacrifice  the  principle  which  underlies  the  rule  to  the 
rule  itself;  and,  whenever  this  is  the  case,  to  adhere  to  the  rule 
is  as  contrary  to  sound  legal  principles  as  it  is  contrary  to  good 
sense. 

Accordingly,  whilst  the  principle  on  which  the  old  division  of 
restraints  into  general  and  partial  depended  ought  not  to  be 
lost  sight  of,  and  has  been  constantly  enforced  in  many  modern 
/  (1)  6  A.  &  E.  438.  (2)  1  E.  &  B.  391. 
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instances,  there  are,  on  the  other  hand,  several  cases  in  which  O.A. 
covenants  in  restraint  of  trade  have  been  held  valid,  although  1892 
the  restraint  extended  over  the  whole  of  England,    When,  how-  Maxim 
ever,  these  cases  are  examined,  they  will  be  found  to  conform  "^^ns  a?d^ 
to  the  principle  which  underlies  the  reasoning  of  the  judgment  ^q^^™^ 
in  Mitcliel  v.  Beynolds  (1),  for  in  those  cases  the  restraint  was  not  v. 

greater  than  the  protection  of  the  covenantee  required,  and  the  

covenant,  taken  in  connection  with  the  business  to  which  it  ^"^J^^"^- 
referred,  could  not  be  said  to  be  injurious  to  the  public  interests. 

The  cases  to  which  I  more  particularly  refer  are :  Wallis  v. 
Day  (2) ;  Jones  v.  Lees  (3)  ;  Leather  Cloth  Gompani/  v.  Lorsonf  (4)  ; 
Bousillon  V.  Bousillon  (5) ;  Badische  Anilin  und  Soda  Fdbrih  v. 
Bchott  (6). 

WhittaJcer  v.  Eowe  (7),  in  which  Lord  Lang  dale  enforced  a 
covenant  by  a  solicitor  not  to  practise  anywhere  in  the  United 
Kingdom,  went,  I  think,  too  far,  because  there  was  nothing  to 
take  the  case  out  of  the  general  rule  which  invalidates  so  wide  a 
covenant.  The  covenant  imposed  a  greater  restraint  than  the 
protection  of  the  covenantee  required,  and  was  therefore,  in  any 
view,  contrary  to  public  policy.  The  Vice-Chancellor  WicJcens 
declined  to  follow  the  case  in  Allsopp  v.  Wheatcroft  (8),  but  he 
thought  the  want  of  limit  as  to  space  necessarily  fatal ;  and  Lord 
Justice  Cotton,  I  think,  took  the  same  view  in  Bavies  v.  Davies  (9). 
But  this,  again,  is  not,  in  my  judgment,  correct  in  all  cases 
without  exception.  In  Bousillon  v.  Bousillon,  Lord  Justice  Fry, 
in  one  of  those  admirable  judgments  for  which  he  was  so  justly 
celebrated,  came  to  the  conclusion  that  the  only  test  by  which 
to  determine  the  validity  or  invalidity  of  a  covenant  in  restraint 
of  trade  given  for  valuable  consideration  was  its  reasonableness 
for  the  protection  of  the  trade  or  business  of  the  covenantee. 
This  accords  with  the  view  of  Lord  Justice  James  in  Leather 
Cloth  Company  v.  Lorsont,  and  is,  in  my  opinion,  the  doctrine 
to  which  the  modern  authorities  have  been  gradually  approxi- 
mating.   But  I  cannot  regard  it  as  finally  settled,  nor,  indeed, 

(1)  1  P.  Wms.  181;  1  Sm.  L.  C.  (5)  14  Ch.  D.  351. 
Mh  Ed.  p.  430.  (6)  [1892]  3  Ch.  447. 

(2)  2  M.  &  W.  273.  (7)  3  Beav.  383. 

(3)  1  H.  &  N.  189.  (8)  Law  Eep.  15  Eq.  59. 
<4)  Law  Eep.  9  Eq.  345.  (9)  36  Ch.  D.  359, 
ToL.  I.  1893.                            2  Z  1 
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0.  A.      as  quite  correct.    The  doctrine  ignores  the  law  which  forbids 

1892       monopolies  and  prevents  a  person  from  unrestrictedly  binding 

Maxim     himself  not  to  earn  his  living  in  the  best  way  he  can.  Our 

"^uNs  AND^  predecessors  expressed  their  views  on  this  subject  by  drawing  a 

Ammunition  distinction  between  partial  and  o^eneral  restraint  of  trade,  and 
Company         ....  . 

V.        this  distinction  cannot  be  ignored.    But  what  is  more  important 

NoBDENFELT.  ^j^^^^  nomcnclature  or  classification  is  the  principle  which  under- 

Lindley^L.J.    Ji^S  both. 

I  have  endeavoured  to  arrive  at  and  to  express  the  principle 
on  which  this  branch  of  the  law  is  founded,  and,  applying  it  to 
the  present  case,  I  have  come  to  the  conclusion  that  the  Defen- 
dant's covenant  is  not  wholly  void,  but  that  it  is  valid,  and  ought 
to  be  enforced  to  the  extent  to  which  the  Plaintiff  company 
seeks  to  enforce  it.  My  reasons  are  as  follows:  (1.)  The 
covenant  is  severable;  and  if,  as  I  think  is  the  case,  the 
covenant  is  too  wide  in  its  application  to  any  business  which 
the  company  may  carry  on  during  twenty-five  years,  still  the 
covenant  may  be  and  is  valid  as  regards  the  gun  and  ammunition 
business :  see  Mallan  v.  May  (1) ;  Frice  v.  Green  (2) ;  Baines  v. 
Geary  (3).  (2.)  The  covenant  thus  restricted,  although  un- 
limited as  to  space,  and  in  that  sense  and  to  that  extent  general, 
is  nevertheless  not  contrary  to  public  policy,  and,  therefore,  not 
contrary  to  the  rule  which  forbids  general  as  distinguished  from 
partial  restraints.  In  the  first  place,  the  covenant  is  part  of  a 
transaction  for  securing  to  an  English  company  the  inventions 
and  business  of  a  foreigner.  The  transaction,  and  the  covenant 
as  part  of  it,  encourage  rather  than  restrict  trade  in  this  country. 
In  the  next  place,  the  business  to  which  the  covenant  relates- 
is  very  peculiar,  owing  to  the  small  number  and  character  of 
possible  customers.  Then,  again,  the  assignment  of  the  patents 
and  their  connection  with  the  covenant  prevent  the  covenant,  for 
some  years  at  all  events,  from  having  any  tendency  to  produce  a 
monopoly  not  already  produced  by  the  patents,  and  also  prevent- 
the  covenant  from  imposing  any  undue  restriction  on  the  liberty 
of  the  Defendant  to  carry  on  the  businesses  to  which  the 
covenant,  as  restricted,  relates ;  and  I  can  see  no  reason  for 

(1)  11  M.  &  W.  653.  (2)  16  M.  &  W.  346. 

(3)  35  Ch.  D.  154. 
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holding  tliat  the  possible  duration  of  the  covenant  beyond  the  C.  A. 

expiration  of  the  patents  invalidates  the  covenant.    Further,  our  1892 

predecessors,  from  whom  we  inherit  this  branch  of  the  law,  would  maxim 

never  have  thought  it  contrary  to  public  policy  to  prevent  a  ^qJnsTnb^ 

man  from  assisting  forei2:ners  to  compete  with  an  Ens^lish  trader  Ammunition 
^  ^  ^  ^  Company 

V. 

NOKDENFELT. 


who  had  bought  his  business ;  and  I  am  not  aware  that  it  has 
ever  been  judicially  held  to  be  contrary  to  public  policy  to  give 
effect  to  a  covenant  entered  into  for  such  a  purpose.  Lastly,  the 
covenantor  is  at  liberty  to  carry  on  the  specified  businesses  on 
behalf  of  the  company,  and  is  also  at  liberty  to  carry  on  for  his 
own  benefit  the  other  businesses  reserved  to  himself,  and  to 
which  he  prefers  to  devote  his  attention. 

(3.)  Apart  from  public  policy,  the  covenant  in  question  is 
reasonable  as  restricted.  So  restricted,  it  is  not  wider  than  is 
reasonably  necessary  for  the  protection  of  the  interests  of  the 
covenantee. 

On  these  grounds  I  am  of  opinion  that  the  appeal  ought  to 
be  allowed.  The  order  appealed  from  ought  to  be  varied  by 
declaring  that  the  covenant  in  question  is  valid  so  far  as  it 
relates  to  the  trade  or  business  of  a  manufacturer  of  guns,  gun 
mountings  or  carriages,  and  gunpowder  explosives  or  ammuni- 
tion. An  injunction  restricted  to  those  businesses  ought  to 
issue,  and  an  inquiry  ought  to  be  directed  to  assess  the  damages 
sustained  by  the  Plaintiff  company  by  reason  of  the  breach  by 
the  Defendant  of  his  covenant  as  restricted ;  and  the  Defendant 
ought  to  pay  the  costs  of  the  appeal  and  also  the  costs  of  the 
action,  except  those  expressly  reserved  by  the  order  of  Mr.  Justice 
Homer, 


Lindley,  L.J. 


BowEN,  L.J. : — 

There  was  an  early  period  in  English  history  when  the  Courts 
set  their  face  apparently  against  all  restrictions  upon  trade  alike 
whether  limited  or  unlimited.  This  period  has  long  since  passed 
away ;  but  it  has  been,  in  my  opinion,  the  doctrine  of  the  Courts 
of  common  law,  ever  since  the  reign  of  Queen  Elizabeth,  that 
contracts  in  general  restraint  of  trade  are  void  as  being  contrary 
to  public  policy.  Contracts  in  general  restraint  of  trade  may  be 
defined  as  those  by  which  a  person  restrains  himself  from  all 

2  Z  2.  1 
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O.A.      exercise  of  his  trade  in  any  part  of  England.    A  mere  limit  in 

1892       time  lias  never  been  held  to  convert  a  covenant  in  general 

Maxim     restraint  of  trade  into  a  covenant  of  particular  or  partial  restraint 

^GuNSAKD^       trade.     It  is  necessary  to  insist  on  this  distinction,  which 

Ammunition  jg  embedded  in  the  reports  and  text-books  of  the  last  three 
Company  .        .    .     ,         ,  .  , 

V.        centuries ;  since  it  is  through  not  preserving  the  exact  meaning 

NoBDENFELT.  iQxm  "  iu  geucral  restraint  of  trade  "  that  some  confusion 

Bowen,  L.J,   j^^^  apparently  at  times  arisen.    The  common  law  is  as  precise 

as  it  can  be  on  the  point.   Contracts  unlimited  in  area,  although 

they  may  be  limited  in  time,  are,  as  a  rule,  held  bad  on  the 

ground  of  public  policy. 

The  broad  principle  is  to  be  found  as  far  back  as  the  year  1614 
in  Bogers  v.  Parry  (1)  and  in  Broad  v.  Jolly fe  (1620)  (2).  It  is 
re-affirmed  explicitly  by  Chief  Justice  ParJcer  in  the  leading 
case  of  Mitchel  v.  Beynolds  (1711)  (3),  where  "general  restraint 
of  trade  "  is  explained  and  defined.  The  doctrine  is  assumed  to 
be  unquestioned  in  Ghesman  v.  Nainhy  (1726)  (4)  and  in  Clerlce 
V.  Comer  (1734)  (5).  "  Any  deed,"  says  Chief  Justice  Best,  in 
Homer  v.  Ashford  (1825)  (6),  "  by  which  a  person  binds  himself 
not  to  employ  his  talents,  his  industry,  or  his  capital,  in  any 
useful  undertaking  in  the  kingdom,  would  be  void."  A  note  to 
HunlocJce  v.  BlacMowe  (7)  sufficiently  states  the  reason  why  a 
covenant  does  not  cease  to  be  in  general  restraint  of  trade  merely 
\  because  the  time  is  limited.  "  The  principle,"  says  the  learne(? 
i  editor,  "  on  which  restraints  of  trade,  partial  in  point  of  space, 
have  been  supported,  has  not  been  applied  to  restraints  general 
in  point  of  space,  but  partial  in  point  of  time ;  for  that  which 
the  law  does  not  allow  is  not  to  be  tolerated  because  it  is  to  last 
for  a  short  time  only." 

A  similar  explanation  is  given  by  Mr.  Baron  ParTce  in  Ward 
V.  Byrne  (1839)  (8),  where  a  covenant  indefinite  as  to  the  area 
of  restraint,  but  limited  to  nine  months  after  the  end  of  the 
covenantor's  employment,  was  held  void  in  law.  "  When," 
he  says,  "  a  general  restriction,  limited  only  as  to  time,  is 

(1)  B.  K.  Trin.;    11  Jac.  1  Eot.  Bayley. 

223  ;  2  Bulst.  136.  (5)  Cas.  t.  Hardw.  53. 

(2)  Cro.  Jac.  596.  (6)  3  Bing.  322,  326. 

(3)  1  P.  Wms.  181.  (7)  2  Wms.  Sauud.  (6tli  Ed.)  156  b. 

(4)  2  Ld.  Kaym.  1456,  4th  Ed.  by        (8)  5  M.  &  W.  548,  562. 


1  Ch. 


CHANCEKY  DIVISION. 


653 


imposed,  the  public  are  altogether  losers,  for  that  time,  of  the      c.  A. 
services  of  the  individual,  and  do  not  derive  any  benefit  what-  1892 
ever  in  return ;   and  looking  at  the  authorities  cited  upon  mIxim 
this  subject,  it  does  not  appear  that  there  is  one  clear  authority  "^^^g™^^ 
in  favour  of  a  total  restriction  on  trade,  limited  only  as  to  Ammunitioi^ 
time."    An  ambiguous  expression  as  to  limits  in  respect  of  v. 
time  in  the  case  of  the  Gunmakers"  Compamj  v.  Fell  (1)  is  Noedenfelt. 
explained  by  Baron  ParJce,  and  is  due  probably  to  an  over-   Bowen,  l.j. 
sight.     Baron  Bolfes  judgment  is  on  the  same  lines  as  that 
of  Baron  ParJce.     Partial  restrictions,  he  says,  "have  always 
left  things  in  this  state,  that,  when  allowed,  a  portion  of  the 
public  is  not  injured  at  all ;  that  portion  of  the  public  to  which 
the  restriction  does  not  extend  remains  exactly  as  it  did  before 
the  restriction  took  place.    But  in  this  case  " — viz.,  in  a  case  of 
general  restraint  for  a  time  certain — "  the  whole  of  the  public  is 
restrained  during  the  period  in  question." 

Wardy.  Byrne  (2)  was  followed,  in  1840,  by  Hinde  v.  Grai/  (3). 
Chief  Justice  Tindal  repeats  the  proposition  in  Proctor  v. 
Sargent  (1840)  (4)  :  "  Where  we  once  hold  a  restriction  to  be 
unreasonable  in  point  of  space,  the  shortness  of  the  time  for 
which  it  is  imposed  will  not  make  it  good." 

The  truth  is  that  the  classification  which  seems  to  distinguish 
restraints  which  are  limited  in  point  of  space  from  restraints 
which  are  limited  in  respect  of  time  is  a  cross  division.  The 
antithesis  between  time  and  space  looks  so  plausible  that  some 
text-books,  and  more  than  one  Judge  in  the  last  few  years,  have 
lapsed  into  the  mistake  of  supposing  that  it  corresponds  in  some 
way  to  the  line  of  cleavage  upon  which  general  restraints  and 
partial  restraints  are  divided.  "  In  respect  of  space,"  says  Lord 
Campbell  in  Tallis  v.  Tallis  (1853)  (5),  "there  must  be  some  limit." 
Since  the  reign  of  Queen  Elizabeth  the  common  law  authorities 
are  really — all  of  them — one  way.  Scores  of  cases  have  pro- 
ceeded on  this  basis ;  and  those  who  dispute  the  rule  can  only  do  so, 
as  it  seems  to  me,  by  disregarding  the  judgments  and  opinions 
of  an  uncounted  number  of  unanimous  common  law  Judges. 

(1)  Willes,  384,  388.  (3)  1  Scott,  K  E.  123. 

(2)  5  M.  &  W.  548.  (4)  2  MaiK  &  G.  33. 

(5)  1  E.  &  B.  391,  411. 
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0.  A.         Distingiiislied  from  these  general  restraints,  which  the  English 
.1892      law  discountenances,  are  partial  or  limited  restraints,  or,  as 
Maxim      they  are  sometimes  termed,  particular  restraints,  which,  upon 
"^uNs  AND^  certain  conditions,  the  English  law  permits  and  enforces.  An 
AMMumTK)N  agreement  in  "  particular  "  or  "  partial  "  restraint  of  trade  may 
V,        be  defined  as  one  in  which  the  area  of  restriction  is  not  absolute, 
NoEDENFELT.       .^^  whlch  tho  coveuautor  retains  for  himself  the  right  still  to 
Bowcn,  L.J.  ]^jg  trade  either  in  some  place,  or  for  the  benefit  of  some 

persons,  or  in  some  limited  or  prescribed  manner.  Particular 
restraints,  according  to  the  language  employed  in  Mitchel  y. 
Beynolds  (1),  are  those  in  which  there  is  some  limitation  in  respect 
of  places  or  persons  short  of  an  absolute  and  total  restriction. 
But  there  is  also  a  third  kind  of  limitation  which  the  law  will 
sanction  under  reasonable  conditions — namely,  a  limitation  in 
respect  of  the  mode  or  manner  in  which  a  trade  is  to  be 
carried  on. 

The  above  are  the  three  kinds  of  partial  restraint  recognised 
by  the  law.  The  English  rule,  which  strikes  indifferently  at  all 
general  restraints  in  trade,  makes  the  validity  of  a  partial 
restraint  depend  on  the  circumstances  of  each  case.  A  partial 
restraint  will  be  binding  in  law  if  made  on  good  consideration 
and  if  it  is  reasonable :  Collins  v.  Loche  (2).  In  the  history  of 
the  application  to  partial  restraints  of  this  test,  the  Courts  of 
common  law  from  time  to  time  have  been  driven  by  good  sense 
and  by  altered  social  circumstances  to  make  gradual  advances 
in  the  direction  of  toleration  and  indulgence.  Judges  as  far 
back  possibly  as  the  reign  of  Henry  Y.,  and  certainly  during 
the  reign  of  Queen  Elizahethf  appear,  as  has  been  already  stated, 
to  have  considered  that  even  partial  restraints  of  trade  were 
uniformly  bad  in  law.  But  as  trade  progressed  it  was  necessarily 
discovered  that  a  doctrine  so  rigid  must  be  injurious  to  the  State 
itself.  In  the  same  way  and  at  about  the  same  date  by-laws 
which  were  in  mere  regulation  of  trade  came  to  be  distinguished 
by  the  Courts  from  those  which  were  in  unlimited  restraint  of  it. 
Nevertheless,  as  late  as  the  year  1601,  in  Colgate  v.  Bacheler  (3), 
the  Court  held  that  it  was  against  law  to  prohibit  or  restrain 

(1)  1  P.  Wms.  181 ;  1  Sm.  L.  C.  (2)  4  App.  Cas,  674,  686. 

9tli  Ed.  p.  430.  (3)  Cro.  Eliz.  872. 
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any  to  use  a  lawful  trade  at  any  time  or  at  any  place."  This  0.  A. 
severe  view  is  recorded  in  a  dictum  of  Justice  Grohe  (1613),  in  1892 
Rogers  v.  Farry  (1),  though  it  was  repudiated  by  Chief  Justice  Maxim 

{Joke  and  the  remainder  of  the  Court.  Guns  aTd^ 

One  reason  for  the  adoption  of  a  more  elastic  doctrine  appears  ^q^^^^^ 
from  a  iudment  delivered  in  Broad  v.  Jollyfe  (1620)  (2).    In  v. 

1  .     -.  1  .     .       \      ^  NOEDENFELT. 

London  and  other  large  towns  it  had  become  usual  already  lor   

traders  to  let  their  shops  and  wares  to  their  servants  when  they  — L "  ' 
were  out  of  their  apprenticeship  ;  and  for  the  servants  to  covenant 
that  they  would  not  use  that  trade  in  such  a  shop  or  in  such  a 
-street.  The  Courts,  yielding  to  the  progress  of  industry  and 
commerce,  finally  decided  that  a  man  might  restrain  himself 
voluntarily  and  upon  valuable  consideration  from  using  his  trade 
in  a  particular  place.  The  onus,  however,  at  this  time  still  lay 
on  the  covenantee  to  shew  that  the  covenant  on  which  he  was 
insisting  had  been  made  for  good  consideration,  and  that  it  was 
reasonable.  The  law  is  so  expounded  in  Mitcliel  v.  Beynolds  ^ 
(1711)  (3)  :  "  A  particular  restraint  is  not  good  without  just  reason 
and  consideration  "  (4).  In  1726  (Chesman  v.  Nainhy  (5)),  the 
House  of  Lords  affirmed  the  doctrine  and  the  qualification,  and 
their  decision  was  followed  in  Gierke  v.  Comer  (1734)  (6) ;  Davis 
V.  Mason  (1793)  (7),  and  Bunn  v.  Guy  (1803)  (8).  The  reason 
for  favouring  such  partial  restraints  is  enforced  also  in  Homer  v. 
AsJiford  (1825)  (9).  ^'  It  may  often  happen,"  says  Chief  Justice 
Best,  "  that  individual  interest,  and  general  convenience,  render 
engagements  not  to  carry  on  trade  or  to  act  in  a  profession  in  a 
particular  place,  proper."  Down  to  as  recent  a  period  as  Young 
V.  Timmins  (1831)  (10),  it  was  still,  however,  considered  to  be  for 
the  person  propounding  a  contract  in  partial  restraint  of  trade 
to  satisfy  the  Court  of  the  adequacy  of  the  consideration.  It 
was  only  in  1837,  in  Hitchcock  v.  Goker  (11),  that  a  fresh  step 
forward  was  taken  in  reference  to  partial  restraints  of  trade. 
The  Exchequer  Chamber  there  for  the  first  time  decided  that 

(1)  B.  E.  Trin. ;  11  Jac.  1  Kot.  (6)  Cas.  t.  Hardw.  53. 
223;  2  Bulst.  136.  (7)  5  T.  K.  118. 

(2)  Cro.  Jac.  596.  (8)  4  East,  190. 

(3)  1  P.  Wms.  181.  (9)  3  Bing.  322,  326. 

(4)  Ibid.  187.  (10)  1  Tyrw.  226. 

(5)  2  Ld.  Eaym.  1456 ;  1  Bro.  P.  C.  234.  (11)  6  A.  &  E.  438. 
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C.  A.      in  cases  of  partial  restraint,  the  examination  of  the  adequacy  of 
1892       the  consideration  was  not  properly  for  the  Court,  but  for  the 
Maxim      parties,  although  the  burden  remained  as  before   upon  the 
^unsYnd^  covenantee  to  shew  that  there  was  some  good  and  valuable 
Ammunition  consideration.    The  cases  of  Wallis  v.  Da^  (1837)  (1),  Leighton 
Company        ^^^^^  (1838)  (2),  and  Archer  v.  Marsh  (1837)  (3),  were  deter- 
NoBDENFELT.  j^'^g^  ameudcd  principle.    By  this  date  the  idea  was 

Bowen,  L.J.  £^J]y.  recogniscd,  that  all  partial  restraints  of  trade  which 
satisfied  the  conditions  of  the  law  as  to  reasonableness  and  good 
consideration  were  not  an  injury,  but  a  benefit  to  the  public : 
Ward  V.  Byrne  (1839)  (4) ;  Proctor  v.  Sargent  (1840)  (5) ; 
Bannie  v.  Irvine  (1844)  (6),  per  Maule,  J. ;  Mallan  v.  Maij  (1843)  (7). 

A  further  progress  in  the  views  with  which  the  law  regarded 
partial  restraints  was  made  in  Tallis  v.  Tallis  (1853)  (8).  It 
was  then  at  last  resolved  that  the  onus  lay  upon  the  person  who 
attacked  a  covenant  in  partial  restraint  of  trade  to  displace 
the  consideration — a  change  in  the  position  of  the  parties  which 
is  illustrated  by  the  language  of  Chief  Justice  Erie  in  Mumford 
V.  Gething  (1859)  (9)  :  *^  Contracts  in  partial  restraint  of  trade 
are  beneficial  to  the  public,  as  well  as  to  the  immediate  parties." 
See  also  Harms  v.  Parsons  (10). 

Cases  where  the  contract  still  leaves  to  the  covenantor  a  right 
to  trade  with  particular  persons  fall,  as  has  been  pointed  out, 
under  the  same  head  as  those  where  the  restraint  is  partial  in 
respect  of  space.  In  both  instances  alike  the  restriction  upon 
the  trade  is  not  general  but  limited  in  area,  and  such  contracts, 
if  reasonable  and  for  good  consideration,  will  be  supported  by 
the  law.  The  trader,  it  is  true,  is  prohibited  in  such  cases  from 
serving  a  portion  of  the  public  ;  but  trade  in  another  quarter 
is  still  left  open  to  him.  "  Where  one  party,"  says  Lord 
Lyndhurst,  in  Young  v.  Timmins  (11),  "agrees  to  employ  another 
in  the  way  of  his  trade,  and  the  other  undertakes  to  work 
exclusively  for  him,  that  is  a  particular  restraint  of  trade  which 

(1)  2  M.  &  W.  273.  (6)  7  Man.  &  G.  969. 

(2)  3  M.  &  W.  545.  (7)  11  M.  &  W.  653. 

(3)  6  A.  &  E.  959.  (8)  1  E.  &  B.  391. 

(4)  5  M.  &  W.  548,  559.  (9)  7  C.  B.  (N.S.)  305,  319. 

(5)  2  Scott,  N.  E.  289.  (10)  32  L.  J.  (Ch.)  247. 

(11)  1  Tyrw.  226,  236. 
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may  be  supported  by  proof  of  adequate  consideration.'*    The      0.  A. 
covenant  in  Wallis  v.  Bay  (1)  was  of  this  description,  and  was  1892 
pronounced  good  by  the  Court,  although  its  validity  was  not  in  Maxtm 
fact  a  necessary  condition  to  the  plaintiff's  success  in  that  "^^ns^^d^ 
description  of  action.    "  It  cannot  be  said,"  according  to  Lord  ^^^^^p^^Y  ^ 
Alinger  (2)  "  to  be  a  contract  in  absolute  restraint  of  trade,  v. 

-       ,  .  NORDENFEI/T. 

when  he    (the  contractor)  "contracts  to  serve  another  lor  his   

life  in  the  same  trade."    Instances  where  one  trader  covenants   L  '  * 

not  to  supply  the  customers  of  another,  such  as  in  Bannie  v. 
Irvine  (3),  fall  within  this  category.  "It  is  to  be  observed," 
says  Chief  Justice  Tindal  (4),  "that  this  is  not  a  general  re- 
straint of  trade,  but  only  restricts  the  defendant  from  trading 
with  a  very  limited  number  of  persons."  So  also  Pilkington  v. 
Scott  (5). 

Lastly,  a  covenant  ceases  to  be  referable  to  the  class  of 
general  restraints  of  trade  when  it  only  regulates  or  confines  the 
manner  in  which  the  trade  is  to  be  worked.  Such  contracts  are 
contracts  in  partial  restraint  of  trade  only,  and  are  recognised 
accordingly  as  valid  if  reasonable  and  for  good  consideration  : 
see  Collins  v.  Locke  (6).  Jones  v.  Lees  (7)  is  an  illustration  of 
this  branch  of  partial  restraints.  The  plaintiff,  who  was  the 
owner  of  a  patent,  had  sold  to  the  defendant  a  license  to  use  a 
patented  invention,  the  defendant  covenanting  in  turn  that  he 
would  not  make  any  machines  in  future  without  applying  the 
invention  to  what  he  so  made.  If  the  defendant  covenanted, 
on  the  one  hand,  not  to  sell  the  machine  without  the  patented 
invention,  he  obtained  the  privilege,  on  the  other  hand,  of 
selling  the  same  machine  with  that  improvement  to  all  England. 
This,  as  is  pointed  out  in  Wms,  Saunders  (8),  is  a  restraint  which 
affects  the  mode  of  exercising  the  trade,  and  which,  therefore,  is 
partial.  The  only  real  question  that  remained,  on  such  a  view  of 
that  particular  bargain,  was  whether  it  was  a  reasonable  one,  as 
to  which  point  the  remark  that  the  privilege  was  commensurate 
with  the  restraint  appears  conclusive.    The  case  is  similar  to 

(1)  2  M.  &  W.  273.  (5)  15  M.  «fe  W.  657. 

C2)  Ibid.  281.  (6)  4  App.  Cas.  674. 

(3)  7  Man.  &  G.  969.  (7)  1  H.  &  N.  189. 

(4)  Ibid.  976.  (8)  2  Wms.  Saund.  156  a,  n. 
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C.  A.      those  in  which  rules  regulating  trade  have  been  distinguished  from 
1892       rules  made  in  restraint  of  it :  Freemantle  v.  Silk  Throivsters  Com- 
Maxim     iMuy  (1668)  (1)  ;  Waniiel  v.  Chamberlain  of  London  (1725)  (2) ; 
'^G^NB  A™  Bosivorth  V.  Eearne  (1737)  (3)  ;  Harrison  v.  Godman  (1756)  (4)  ; 
^MMumTK)N        y.  Harrison  (1762)  (5).    The  inquiry  as  to  the  reasonable- 
V.        ness  of  the  restraint  in  any  particular  instance  is,  however,  one 

  '  that  appertains  only  to  the  case  of  partial  restraints.    It  is 

Bowen,  L.J.  objcction  ncccssarily  to  such  partial  restraints  that  they  are 
sometimes  to  continue  during  the  life  of  the  covenantor,  who  may 
possibly  survive  the  covenantee,  for  such  an  arrangement  enables 
the  goodwill  of  the  business  to  become  the  object  of  purchase 
and  sale :  Athyns  v.  Kinnier  (6)  ;  Pemherton  v.  Vaiighan  (7). 

Such  is  a  resume  of  the  history  of  the  common  law  doctrine 
as  to  restraint  of  trade.  The  first  cloud  upon  the  clear  sky  of 
the  common  law  narrative  comes  in  the  equity  decision  of  Lord 
Langdale  in  Whittaher  v.  Howe  (1841)  (8) — a  decision  all  the 
more  inexplicable  since  it  was  given  within  three  or  four  years 
of  HitchcocJc  V.  CoJcer  (9),  Wallis  v.  Day  (10),  Leighton  v.  Wales  (11), 
Archer  v.  Marsh  (12),  Ward  v.  Byrne  (13),  Hinde  v.  Gray  (14),  and 
Froctor  v.  Sargent  (15),  from  a  careful  study  of  which  cases  alone 
the  broad  doctrine  of  the  law  as  I  have  above  described  it  may 
be  gathered  with  perfect  ease.  The  case  of  Whittaher  v.  Hoive 
was  one  in  which  a  solicitor,  for  valuable  consideration,  agreed 
not  to  practise  as  a  solicitor  in  any  part  of  Great  Britain  for 
twenty  years.  Everything  appears  clear  in  the  case  except  the 
judgment  of  the  Court.  The  covenant  was  not  a  covenant  in 
partial  but  in  general  restraint  of  trade ;  and,  the  restraint  of 
trade  being  a  general  one,  the  Court  had  nothing  to  do  with  the 
reasonableness  of  the  transaction.  Lord  Langdale,  nevertheless, 
begins  by  stating  that  the  question  was  whether  the  restraint 
intended  to  be  imposed  on  the  defendant  was  reasonable ;  and 

(1)  1  Lev.  229.  (8)  3  Beav.  383. 

(2)  1  Str.  675.  (9)  6  A.  &  E.  438. 

(3)  Andr.  91.  (10)  2  M.  &  W.  273. 

(4)  1  Burr.  12.  (11)  3  M.  &  W.  545. 

(5)  3  Burr.  1323,  1328.  (12)  6  A.  &  E.  959. 

(6)  4  Ex.  776,  782.  (13)  5  M.  &  W.  548. 

(7)  10  Q.  B.  87,  89.  (14)  1  Scott,  N.  E.  123. 

(15)  2  Scott,  N.  E.  289. 
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lie  cites  as  a  guide  for  himself  the  words  of  Chief  Justice  Tindal      C  A. 
in  Horner  y.  Graves  (1).    Yet  Horner  v.  Graves  is  an  instance  of  1892 
partial  and  not  general  restraint  of  trade,  and  Chief  Justice  Maxim 
Tindal,  in  giving  judgment,  explicitly  so  states.    Lord  Langdale  ^uns  and^ 
next  refers,  in  support  of  his  conclusion,  to  Davis  v.  Mason  (2),  ^q^mpany^ 
which,  again,  is  a  case  not  of  unlimited  but  of  limited  restraint.  v. 

T1X771  -1  1     ^  '  n      1  NORDENPELT, 

Lord  Langdale  thus  appears  to  miss  the  whole  point  oi  the   

common  law  classification,  and  treats  the  matter  before  him 
under  the  wrong  category.  It  is  to  be  observed,  however,  that 
Whittaher  v.  Howe  (3)  was  merely  a  decision  upon  an  application 
for  an  interlocutory  injunction,  and  that  Lord  Langdale  himself 
appears  to  have  reserved  the  right  to  reconsider  the  matter  at 
the  hearing.  "  In  the  progress  of  the  cause,"  he  says,  "  it  may 
become  necessary  to  consider  further  the  points  which  have  been 
raised ;  but  at  present  I  am  of  opinion,  that  the  right  claimed 
by  Mr.  Howe  to  act  in  violation  of  the  contract  for  which  he  has 
received  the  consideration  is,  to  say  the  least,  so  far  doubtful 
that  he  ought  not  to  be  permitted  to  take  the  law  into  his  own 
hands."  As  Justice  Patteson  points  out  in  Nicholls  v.  Strefton  (4), 
the  decision  in  Whittalcer  v.  Howe  cannot  be  reconciled  with  Ward 
v.  Byrne  (5),  or,  indeed,  with  the  whole  stream  of  common  law 
authority. 

In  1869  the  case  of  the  Leather  Cloth  Comjpany  v.  Lorsont  (6) 
occurred  before  Yice-Chancellor  James.  To  the  soundness  of  the 
factual  decision  in  that  case  of  the  illustrious  equity  lawyer  who 
Jtried  it  I  have  no  objection  to  urge ;  but  his  language  seems 
-calculated  in  several  passages  to  confuse  and  not  to  throw  light 
upon  our  conceptions  of  the  established  common  law  doctrine. 
The  Yice-Chancellor's  expressions  are  at  times  coloured  by  the 
Isame  kind  of  misapprehension  of  the  common  law  as  that  which 
pervades  the  judgment  of  Lord  Langdale  in  Wliittaher  v.  Howe. 
^The  defendant  in  Leather  Cloth  Company  v.  Lorsont  had  sold  to 
the  plaintiff  company  certain,  letters  patent  for  the  manufacture 
of  American  leather  cloth,  together  with  all  the  processes  of  ' 
manufacture.    He  covenanted  in  return  not  to  carry  on  in  any 
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(1)  7  Bing.  743.  (4)  10  Q.  B.  353. 

(2)  5  T.  E.  118.  (5)  5  M.  &  W.  548. 

(3)  3  Beav.  383.  (6)  Law  Rep.  9  Eq.  345. 
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C.A.      part  of  Europe  the  manufacture  which  was  the  subject  of  the 

1892       patent,  and  not  to  communicate  to  any  person  or  persons  the 

Maxim     means  or  processes  of  such  manufacture,  so  as  in  any  way  to 

^uNs  AND^  interfere  with  the  exclusive  enjoyment  by  the  plaintiff  company 

Ammunition  of  the  benefits  a^^reed  to  be  purchased.    This  was  nothinn^  but 
Company      ,        ,      .  .  . 

V.        the  sale  of  a  secret  process  with  a  corresponding  covenant  not  to 

use  it  or  divulge  it ;  and  the  sale,  moreover,  of  a  process  which 
could  not  be  used  without  being  divulged.  Sales  of  secret  pro-  ■ 
cesses  are  not  within  the  principle  or  the  mischief  of  restraints 
of  trade  at  all.  By  the  very  transaction  in  such  cases  the  public 
gains  on  the  one  side  what  is  lost  on  the  other  ;  and  unless  such  ' 
a  bargain  was  treated  as  outside  the  doctrine  of  general  restraints  ( 
of  trade,  there  could  be  no  sale  at  all  of  secret  processes  of  manu- 
facture. In  order  to  justify  such  an  obvious  exception  it  was  not 
necessary  to  deny  the  existence  of  the  common  law  rule  against 
general  restraints  of  trade.  Yet  the  Vice-Chancellor  observes 
that  a  man  may  enter  into  any  stipulation,  however  restrictive, 
provided  that  the  restriction,  in  the  judgment  of  the  Court,  is  \ 
not  unreasonable,  having  regard  to  the  subject-matter  of  the 
contract.  In  so  saying  he  apparently  ignores  the  distinction 
that  had  been  drawn  for  more  than  250  years  between  general 
and  partial  restraints  of  trade.  The  test  he  suggests  as  the  true 
one  in  all  cases  entirely  leaves  out  of  sight  the  interests  of  the 
public,  on  the  consideration  of  which  interests  the  rule  against 
general  restraint  of  trade  is  built.  In  Allsopp  y.  Wheatcroft 
(1872)  (1),  Vice-Chancellor  Wickens  restated  and  reaffirmed  the 
common  law  doctrine  as  to  general  restraints  of  trade,  and  ex- 
plained the  decision  in  the  Leather  Cloth  Company  y.  Lorsont  (2) 
as  an  exception  due  to  the  character  of  the  subject-matter. 

Some  years  later,  in  Bousillon  y.  Bousilloii  (3),  Lord  Justice 
(then  Mr.  Justice)  Frij,  in  one  of  the  many  striking  and  brilliant 
judgments  for  which  the  profession  will  long  admire  him,  pro- 
claimed his  disbelief  in  the  existence  of  the  rule  of  the  common 
law,  and  laid  down  the  proposition  that  there  is  no  absolute  I 
doctrine  that  a  covenant  in  restraint  of  trade  is  void  merely 
because  it  is  unlimited  in  regard  to  space.    The  question  in  each 

(1)  Law  Eep.  15  Eq.  59,  65.  (2)  Law  Eep.  9  Eq.  345. 

(3)  14  Ch.  D.  351. 
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€ase,  lie  held,  was  whether  the  restraint  extended  further  than  0.  A. 

was  necessary  for  the  reasonable  protection  of  the  covenantee,  1892 

and  if  it  did  not  do  so,  the  performance  of  the  covenant  would  maxim 

be  enforced  even  though  the  restriction  was  unlimited  as  to  -^^^^^^^ 


the  distinction  (illustrated  at  length  in  Mitchel  v.  Beynolds  (1)  ), 
which  always  has  subsisted  between  general  and  partial  restraints 
of  trade.  In  destroying  it  Lord  Justice  Fry  appears  to  me  to 
overlook  the  importance  of  the  principle  which  underlies  the 
entire  doctrine  of  the  unlawfulness  of  general  restraints  of  trade 
— that  the  interests  of  the  contracting  parties  are  not  necessarily 
the  same  as  the  interests  of  the  commonwealth.  Kules  which 
rest  upon  the  foundation  of  public  policy,  not  being  rules  which 
belong  to  the  fixed  or  customary  law,  are  capable,  on  proper 
occasion,  of  expansion  or  modification.  Circumstances  may 
change  and  make  a  commercial  practice  expedient  which 
formerly  was  mischievous  to  commerce.  But  it  is  one  thing  to 
say  that  an  occasion  has  arisen  upon  which  to  adhere  to  the 
letter  of  the  rule  would  be  to  neglect  its  spirit,  and  another  to 
deny  that  the  rule  still  exists.  The  dicta  which  Lord  Justice  Fry 
cites  from  Hitchcock  v.  CoJcer  (2),  from  Tallis  v.  Tallis  (3),  and  from 
Mallan  v.  May  (4),  are  all  dicta  in  cases  of  partial  restraint,  where 
the  reasonableness  of  the  particular  contract  necessarily  came 
under  consideration.  The  necessary  protection  of  the  individual 
may  in  such  cases  be  the  proper  measure  of  the  reasonableness 
of  the  bargain.  When  Lord  Justice  Fry  passes  on  (5)  to  examine 
the  question  of  the  existence  of  the  common  law  rule,  he 
assumes,  as  it  appears  to  me,  without  sufficient  justification,  that 
complete  protection  of  the  individual  is  the  only  reason  which 
ought  to  lie  at  the  root  of  the  doctrine.  But  the  reasonableness 
of  the  legal  principle  which  forbids  general  restraint  altogether 
is  not  the  same  thing  as  the  reasonableness  (as  between  the 
parties)  of  the  bargain  in  any  particular  case.  With  regard 
to  the  argument  that  the  rule,  if  it  existed,  would  be  an  artificial 
one,  and  would  therefore  admit  of  no  exceptions,  the  judgments 


(1)  1  P.  Wms.  181 ;  1  Sm.  L.  0. 
9tli  Ed.  p.  430. 

(2)  6  A.  &  E.  348. 


(3)  1  E.  &  B.  391. 

(4)  11  M.  &  W.  653. 

(5)  14  Ch.  D.  366. 
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C.  A.      of  the  Judges  and  of  the  House  of  Lords  in  the  case  of  Egerton 

1892       V.  Earl  Brownlow  (1),  illustrate,  I  submit,  the  distinction  be- 

Maxim     tween  a  fixed  rule  of  customary  law  and  a  rule  based  on  reason 

^uNs  AND^  and  policy.    The  latter  may  admit  of  exceptions,  although  the 

Ammunition  former  may  not.     Nor  does  the  Lord  Justice,  to  my  mind. 
Company  •      ^      ^        n      t         ■  . 

sufficiently  allow  for  the  weight  of  a  multitude  of  decided  cases 

when  he  states  that  there  are  "  undoubtedly  cases  in  which  it  has 
Bowen,  L.J,  ^^qq^  ^q^^  ^\^r^i  restraint  must  not  be  universal,"  and  illus- 
trates this  by  reference  to  Ward.  v.  Byrne  (2),  Hinde  v.  Gray  (3), 
and  Allsopp  v.  Wheatcroft  (4).  The  entire  history  of  the  subject  of 
restraint  of  trade  proceeds  surely  on  the  basis  of  the  existence 
of  the  rule  in  question.  With  Whittal<,er  v.  Soive  (5)  I  have  already 
dealt.  Jones  v.  Lees  (6)  was,  as  I  have  pointed  out,  a  case  of  partial 
restraint  in  respect  of  the  mode  of  manufacture.  "  I  consider," 
says  Lord  Justice  Fry  in  conclusion  (7),  "that  the  cases,  ia 
which  an  unlimited  prohibition  has  been  spoken  of  as  void, 
relate  only  to  circumstances  in  which  such  a  prohibition  has 
been  unreasonable."  Is  it  not  a  truer  view  that  the  Courts  have 
never,  as  a  rule,  even  entered  on  the  consideration  of  the  cir- 
cumstances of  any  particular  case  where  the  prohibition  has  been 
unlimited  as  to  area  ?  In  Bavies  v.  Bavies  (8),  opposite  opinions 
on  the  subject  of  the  common  law  rule  were  expressed  by  Lord 
Justice  Cotton  and  by  Lord  Justice  Fry  ;  but  the  matter  did  not 
call  for  decision. 

The  result  seems  to  me  to  be  as  follows :  General  restraints, 
or,  in  other  words,  restraints  wholly  unlimited  in  area,  are  not, 
as  a  rule,  permitted  by  the  law,  although  the  rule  admits  of 
exceptions.  Partial  restraints,  or,  in  other  words,  restraints 
which  involve  only  a  limit  of  places  at  which,  of  persons  with 
whom,  or  of  modes  in  which,  the  trade  is  to  be  carried  on,  are 
valid  when  made  for  a  good  consideration,  and  where  they  do 
not  extend  further  than  is  necessary  for  the  reasonable  protection 
of  the  covenantee.  A  limit  in  time  does  not,  by  itself,  convert 
a  general  restraint  into  a  partial  one.    *'  That  which  the  law 

(1)  4  H.  L.  C.  1.  (5)  3  Beav.  383. 

(2)  5  M.  &  AV.  548.  (6)  1  H.  &  N.  189. 

(3)  1  Scott,  N.  E.  123.  (7)  14  Ch.  D.  369. 

(4)  Law  Eep.  15  Eq.  59.  (8)  36  Ch.  D.  359. 
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does  not  allow  is  not  to  be  tolerated  because  it  is  to  last  for  a  C.  A. 

short  time  only."    In  considering,  however,  the  reasonableness  1892 

of  a  partial  restraint,  the  time  for  which  it  is  to  be  imposed  maxibi 

may  be  a  material  element  to  consider.  ^uns  ajTd  ^ 

Such,  I  think,  is  a  resume  of  the  common  law  doctrine  up  to  Ammunition 

Company 

this  day.    I  proceed  now  to  consider,  upon  this  view  of  the  law,  v. 

the  appeal  before  us.    The  facts  relating  to  the  incorporation  of   

the  Plaintiff  company  have  been  sufficiently  stated  by  my 
Brother  Lindleij.  By  an  agreement  dated  the  5th  of  March, 
1886,  Mr.  Nordenfelt  had  agreed  to  sell  to  the  old  Nordenfelt 
Company  all  the  goodwill  of  one  of  his  businesses,  with  the  land, 
stock,  plant,  and  machinery,  patents,  and  other  property  con- 
nected with  it,  for  the  sum  of  £287,500  (£237,500  of  which  was 
to  be  in  cash,  and  £50,000  in  fully  paid-up  shares) ;  and  on  the 
transfer  of  that  business  to  the  Plaintiff  company  he  agreed  with 
the  Plaintiff  company,  by  an  agreement  dated  the  12th  of  Septem- 
ber, 1888,  that  for  seven  years  he  was  to  be  the  managing  director 
at  a  salary  and  commission.  He  covenanted  that  he  would  not, 
during  the  term  of  twenty-five  years  from  the  date  of  the  incor- 
poration of  the  company,  if  the  company  should  so  long  continue 
to  carry  on  business,  engage,  either  directly  or  indirectly,  in  the 
trade  of  a  manufacturer  of  guns  or  ammunition,  or  in  any  busi- 
ness competing  or  liable  to  compete  in  any  way  with  that  for 
the  time  being  carried  on  by  the  company.  This  restriction 
was  not  to  apply  to  explosives  other  than  gunpowder,  to  sub- 
marine boats  or  torpedoes,  or  to  castings  or  forgings  of  steel, 
and  some  other  manufactures.  It  was  further  provided  that 
Mr.  Nordenfelt  was  not  to  be  released  from  this  restriction  by  the 
company  ceasing  to  carry  on  business  merely  for  the  purpose  of 
reconstitution,  or  with  the  view  to  the  transfer  of  its  business  to 
another  company,  so  long  as  such  other  company  was  to  continue 
carrying  on  the  same.  Mr.  Nordenfelt  received  the  considera- 
tion, acted  for  a  while  as  the  managing  director  of  the  new  com- 
pany, but  now  seeks  to  break  the  covenant  in  question,  and 
asserts  his  right  so  to  do  on  the  ground  that  it  is  void  in  law  as 
contrary  to  the  principle  which  prohibits  general  restraint  of 
trade.  The  business  of  the  new  company  includes,  as  a  fact, 
other  things  besides  guns  and  ammunition  ;  and  it  was  urged  on 
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0.  A.      this  ground,  among  others,  that  the  covenant  which  restrained 

1892       Mr.  Nordenfelt  from  all  competition,  in  any  aspect  of  the  case 

Maxim     was  too  large  to  be  reasonable.    In  my  opinion  the  different 

^uNs  and"^  parts  of  the  covenant  are  really  capable  of  being  separated  from 

Ammunition  each  other.    The  present  breach  relates  to  one  portion  only,  and 
Company  .„  .  •       i-i  i  -it 

V.        the  covenant,  even  if  it  were  invalid  as  to  the  rest,  might,  I 

Nordenfelt.  nevertheless,  be  binding  as  to  part. 

Bowen,  L.J.  rpj^^  ^^^^  qucstion  in  respect  of  which  the  action  is  brought 
was,  as  we  were  informed,  a  threat  by  Mr.  Nordenfelt  to  engage 
abroad  in  the  sale  or  manufacture  of  guns  and  ammunition. 
The  case  thus  raised  is  a  new  and  unprecedented  one.  Mr.  Nor- 
denfelfs  old  business  did  not,  broadly  speaking,  consist  in  the 
supply  of  commodities  to  any  English  city  or  district,  nor  of  any 
article  intended  for  English  consumption  or  use  at  all.  He  may 
have  at  times,  for  anything  we  know,  supplied  the  English 
Government  with  some  materials  for  war ;  but  his  trade  consisted 
in  manufacturing  and  selling  guns  and  ammunition  for  the  use 
and  benefit  of  the  foreign  world,  or  of  the  middlemen  and  agents 
who  negotiate  orders  for  foreign  exportation.  The  area  over 
which  he  might  distribute  his  guns  or  ammunition  was  a  foreign 
one,  unlimited  in  geographical  space,  no  doubt ;  but  it  must  be 
remembered  that  the  governments  or  bodies  who  require  to  use 
guns  and  materials  of  war  are  capable  of  approximate  enumera- 
tion. A  covenant  in  restraint  of  trade  made  by  such  a  person 
as  the  Defendant  with  a  company  he  really  assists  in  creating  to 
take  over  his  trade,  differs  widely  from  the  covenants  made  in 
the  days  of  Queen  Elizabeth  by  the  traders  and  merchants  of  the 
then  English  towns  and  country  places.  When  we  turn  from 
the  homely  usages  out  of  which  the  ^  doctrine  of  Mitchel  v.  Bey- 
nolds  (1)  sprang,  to  the  central  trade  of  the  few  great  undertakings 
which  supply  war  material  to  the  executives  of  the  world,  we 
appear  to  pass  into  a  different  atmosphere  from  that  of  Mitchel  v. 
Reynolds.  To  apply  to  such  transactions  as  the  present  the  rule 
that  was  invented  centuries  ago  in  order  to  discourage  the  oppres- 
sion of  English  traders,  and  to  prevent  monopolies  in  this 
country,  seems  to  be  the  bringing  into  play  of  an  old-fashioned 
instrument.  In  regard,  indeed,  of  all  industry,  a  great  change 
(1)  1  P.  Wms.  181 ;  1  Sm.  L.  C.  9th  Ed.  p.  430. 
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has  taken  place  in  England,    Kail  ways  and  steamships,  postal  C.  A. 

communication,  telegraphs,  and  advertisements,  have  centralized  1892 

business  and  altered  the  entire  aspect  of  local  restraints  on  trade.  maxtm 

The  ancient  rules,  however,  still  exist ;  it  is  desirable  that  they 

should  be  understood  to  remain  in  force,  but  ffreat  care  is  Ammunition 

^   ,  Company 
evidently  necessary  not  to  force  them  upon  transactions  which, 

if  the  meaning  of  the  rule  is  to  be  observed,  ought  really  to  be 

exceptions. 

"  The  determination  of  what  is  contrary  to  the  so-called 
*  policy  of  the  law '  " — say  the  Privy  Council  in  Evanturel  v. 
Evanturel  (1) — "  necessarily  varies  from  time  to  time.  Many 
transactions  are  upheld  now  by  our  own  Courts  which  a  former 
generation  would  have  avoided  as  contrary  to  the  supposed 
policy  of  the  law.  The  rule  remains,  but  its  application  varies 
with  the  principles  which  for  the  time  being  guide  public 
opinion."  This  passage  from  the  judgment  of  the  Privy  Council 
appears  to  foreshadow  exactly  the  problem  we  have  in  the 
present  appeal  to  solve.  Is  this  case  one  which  falls  within  the 
rule  against  general  restraint  of  trade,  or  ought  it  to  be  an 
exception  ?  Exceptions  to  rules  which  are  not  "  artificial,"  but 
based  on  reason  and  public  policy,  ought  themselves  to  be 
instances  in  which  to  apply  the  letter  of  the  rule  would  be 
to  violate  its  true  meaning,  and  in  which  the  very  reason  on 
which  the  rule  is  based  militates  in  favour  of  the  exception. 
One  instance  of  an  exception  to  the  rule  which  discourages 
general  restraints  of  trade  is  admitted  to  exist  in  respect  of  the 
assignment  of  trade  secrets ;  and  it  may  here  be  useful  again  to 
allude  to  the  ground  upon  which  such  dispositions  of  property 
are  excluded  from  the  operation  of  the  ordinary  doctrine.  In 
the  case  of  the  assignment  of  a  trade  secret  there  arises  a  conflict 
between  two  ideas,  both  of  which  are  developments  in  opposite 
directions  of  the  larger  principle  that  English  industry  and  trade 
ought  to  be  left  free.  The  first  of  the  two  seemingly  antago- 
nistic corollaries  to  which  this  larger  principle  leads,  is  the 
maxim  that  no  one  should  be  allowed  to  contract  himself  out 
of  his  liberty  to  trade.  The  second,  which  appears  to  conflict 
with  the  first,  is  that  every  man  should  be  at  liberty  to  sell  the 
(1)  Law  Rep.  6  P.  C.  1,  29. 
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C.  A.  goodwill  of  his  trade  on  any  terms  that  are  neither  oppressive  to 
1892,      himself  nor  injurious  to  the  State. 

Maxim  These  two  antinomies  are  well  contrasted  by  Yice-Chancellor 
"^GuNs  /ames  in  Leather  Cloth  Company  v.  Lorsont  (1).  The  history,  indeed, 
Ammunition  Qf  ^he  entire  doctrine  as  to  restraint  in  trade  is  itself  nothing  but 
V.  a  narrative  of  the  continual  efforts  of  the  English  law,  amidst  all 
NoRDENFLLT.  ^-^^  changing  conditions  of  English  industry  and  commerce,  to 
Bowen,  L.J,  ^djust  and  harmouize  theso  two  opposite  points  of  view.  It  has 
been  in  the  process  of  such  gradual  adjustment  that  the  more 
indulgent  law  as  to  partial  restraint  of  trade  has  been  evolved. 
The  laxer  rule  as  to  partial  restraint  is  thus  itself  an  exception^, 
the  definition  of  which  again  expanded  from  time  to  time  as 
society  required  it.  The  law  as  to  trade  secrets,  like  the  law  of 
partial  restraint,  is  an  exception  too.  Before  the  manufacturer 
or  trader  sells  his  trade  secret  he  is  the  sole  possessor  of  it.  If 
he  is  to  sell  it  to  advantage,  he  must  of  necessity  be  able  to 
undertake  not  to  retain  the  right  to  use  it  or  to  communicate  it 
to  others.  A  covenant  that  he  will  not  destroy  the  value  of  that 
which  he  himself  is  handing  over  causes,  in  such  a  case,  no  dimi- 
nution in  the  supply  of  commodities  to  the  world,  but  tends,  in 
nine  cases  out  of  ten,  to  stimulate  it.  There  is  no  tendency  in 
such  a  transaction  to  create  a  monopoly,  for  the  monopoly  existed 
ex  hypothesi  already.  Trade  cannot  suffer  by  the  substitution  of 
one  possessor  of  a  secret  for  another.  The  analogy  between  the 
sale  of  a  trade  secret  and  the  sale  or  transfer  of  a  goodwill  of 
such  a  business  as  Mr.  Nordenfelfs  is  not,  of  course,  exact,  but 
there  is  a  strong  similarity  between  the  two  cases.  Mr.  Norden- 
felt  has  assisted  in  creating  the  Plaintiff  company  to  take  over 
what  really  had  been  his  own  business.  It  never  could  have 
been  called  into  existence  as  a  substantial  undertaking  if  he 
had  not  been  williug  to  retire  in  the  company's  favour  from  the 
whole  field  of  competition.  He  obtained  ample  consideration 
for  what  he  gave.  But  he  also  retained  (as  ought  not  to  be 
forgotten)  the  right  still  to  continue  trading  in  a  substantial 
portion  of  his  old  manufacture — torpedoes,  submarine  boats,  ex- 
plosives other  than  gunpowder,  and  other  matters. 

So  much  as  to  the  reasonableness  of  the  agreement  itself, 
(1)  Law  Eep.  9  Eq.  345. 
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But  it  still  remains  to  be  considered  whether  such  an  agreement      C.  A. 

can  be  calculated  to  injure  the  public.    It  seems  to  me  that  it  1892 

would  almost  amount  to  legal  pedantry  if  Courts  of  Law  were  to  maxim 

discover  in  Mr.  Nordenfelfs  covenant  the  elements  of  danger  to  ■^^^^^^^''^ 

the  commonwealth.    He  a2:reed  to  disappear  from  the  number  of  Ammunition 

11  1  .  .      ;        T  .        TT  Company 

those  who  make  guns  and  ammunition  for  other  countries.  How 

can  the  British  public  possibly  be  inconvenienced  by  this  ?  He 
ceases,  it  may  be  said,  to  employ  English  labour  so  far  as  his 
manufacture  of  guns  and  ammunition  is  concerned.  But  he  only 
does  so  in  order  to  enable  a  thriving  company  to  take  his  place, 
at  the  disposal  of  which  he  was  to  place  for  a  time  his  services ; 
and  the  restriction  on  himself  to  which  he  has  consented  will 
only  last  while  his  place  in  the  trade  is  actively  filled  by  the 
company  or  the  successors  to  whom  in  turn  it  may  resell  the 
goodwill.  So  far  as  he  might  have  had  occasion  to  supply  the 
English  Government  with  guns  or  ammunition,  this  company 
can  act  in  his  stead ;  although  out  of  his  liberty  to  do  so,  if  he 
desires  it,  he  cannot  in  law  contract  himself,  nor  is  his  agreement 
to  be  read  as  imposing  any  such  invalid  or  possibly  illegal  stipu- 
lation. Can  it  then  be  said  that  a  contract  by  which  he  consents 
to  the  transfer  of  the  business  of  making  guns  and  ammunition 
for  foreign  lands  to  an  English  company,  with  whom  he  under- 
takes not  to  compete  so  long  as  the  old  trade  is  flourishing  in 
their  hands,  is  against  the  policy  of  English  law  ?  So  to  hold 
would  surely  be  to  reduce  to  an  absurdity  the  law  of  restraint  of 
trade.  I  answer  the  question  in  the  words  of  Lord  Nottingham 
in  the  DuJce  of  Norfolk's  Case  (I) :  "  Pray  let  us  so  resolve  cases 
here,  that  they  may  stand  with  the  reason  of  mankind,  when  they 
are  debated  abroad." 

For  the  purpose  of  clearness  I  will,  in  conclusion,  attempt  to 
summarize  the  exact  ground  on  which  I  consider  this  case  should 
be  decided.  The  rule  as  to  general  restraint  of  trade  ought  not, 
in  my  judgment,  to  apply  where  a  trader  or  manufacturer  finds 
it  necessary,  for  the  advantageous  transfer  of  the  goodwill  of  a 
business  in  which  he  is  so  interested,  and  for  the  adequate 
protection  of  those  who  buy  it,  to  covenant  that  he  will  retire 
altogether  from  the  trade  which  is  being  disposed  of,  provided 

(1)  3  Ch.  Cas.  33. 

S  A  2  1 
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C.  A.      always  that  the  covenant  is  one  the  tendency  of  which  is  not 
1892       injurious  to  the  public.    This  last  element  in  the  definition 
Maxim     ought  not,  I  think,  to  be  overlooked,  for  I  can  conceive  cases  in 
"^GunsTnd^  which  the  absolute  restraint  might,  as  between  the  parties,  be 
"^CoMPANY^^  reasonable,  but  yet  might  tend  directly  to  injure  the  public; 

and  a  rule  founded  on  public  policy  does  not  admit  of  any  ex- 
ception that  would  really  produce  public  mischief ;  such  might 
be  possibly  the  case  if  it  was  calculated  to  create  a  pernicious 
monopoly  in  articles  for  English  use — a  point  I  desire  to  leave 
open,  and  one  which,  having  regard  to  the  growth  of  syndicates 
and  trusts,  may  some  day  or  other  become  extremely  important. 

As  good  faith  demands  that  Mr.  Nordenfelt  should  be  bound 
by  his  solemn  agreement,  and  as  the  public  can  in  no  way  be 
injured  by  his  being  held  to  it,  I  think  the  injunction  as  defined 
by  my  Brother  lAndley  should  be  granted,  and  the  order  made 
in  the  form  he  has  suggested. 

A.  L.  Smith,  L.J. : — 

The  question  for  determination  is  whether,  when  it  is  sought 
to  enforce  a  covenant  in  restraint  of  trade,  made  upon  good  con- 
sideration, which  is  unlimited  as  regards  space,  but  is  limited  in 
some  other  way,  such  as  to  the  persons  with  whom  the  covenantor 
is  to  trade,  or  as  to  the  business  which  he  is  prohibited  from 
carrying  on,  the  Court  is  to  declare  the  covenant  ijrtso  facto  void, 
or  is  to  ascertain  whether,  in  the  circumstances  of  the  case,  the 
restraint  imposed  is  reasonable  or  not.  [His  Lordship,  having 
shortly  stated  the  facts,  and  read  the  restrictive  covenant 
(clause  2)  in  the  agreement  of  the  12th  of  September,  1888, 
proceeded : — ] 

It  is  for  breach  of  this  covenant  that  this  action  is  brought, 
and  it  is  admitted  that  the  Defendant  has  broken  it  by  entering 
into  a  contract  of  the  16th  of  September,  1890,  with  a  foreign 
company — viz.,  the  Societe  Cockerill,  carrying  on  business  in 
Belgium. 

I  am  of  opinion  that  that  portion  of  the  covenant  which 
restrained  the  Defendant  from  carrying  on  any  business  what- 
ever competing,  or  liable  to  compete,  in  any  way  with  that  for 
the  time  being  carried  on  by  the  company,  is  severable  from  the 
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rest,  on  the  principle  of  Mallan  v.  May  (1),  Frice  v.  Green  (2),  0.  A. 

and  many  other  cases  since.  1892 

This  is  not,  therefore,  a  covenant,  as  Mr.  Justice  Bomer  maxim 

apparently  at  one  time  thought,  void  by  reason  of  its  preventing  "^uns  and^ 

the  Defendant  from  carrying  on  all  the  businesses  mentioned  in  Ammunition 

°  Company 
the  articles  of  association  of  the  Plaintiff  company.    This  cove-  v. 

nant,  as  it  will  be  seen,  is  expressly  limited  to  one  only  of  the 

classes  of  business  in  which  the  Defendant  was  skilled.    It  left  -^'^^  smith,  l.j. 

open  to  him  to  trade  when  and  where  he  pleased  in  all  the 

numerous  nitro-glycerine  powders  and  explosives,  including 

dynamite,  also  in  torpedoes,  castings  or  forgings  of  steel  or  iron, 

or  alloys  of  iron  or  copper — obviously  a  very  large  area  in  which 

to  carry  on  business. 

It  is  unnecessary  to  determine  the  point  which  gave  rise  to 
the  difference  of  opinion  between  Lord  Justice  Cotton  and  Lord 
Justice  Fry  in  Davies  v.  Davies  (3),  whether,  in  the  case  of  a 
covenant  in  general  restraint  of  trade  which  is  absolute  and  un- 
limited, the  Court  is  or  is  not  to  ascertain  if  the  covenant  is 
reasonable  under  the  circumstances,  as  Lord  Justice  Fry  thought, 
or  if  it  is  ^j9so  facto  void,  as  being  against  public  policy,  as  was 
the  opinion  of  Lord  Justice  Cotton,  for  this  point  does  not  arise  ; 
but  I  must  say  that  I  incline  to  the  opinion  that  a  covenant  by 
a  man  never  again  to  trade  anywhere  in  anything  with  anybody 
is  ipso  facto  void,  as  being  against  public  policy,  and  that  it  is 
too  late  to  question  the  law  as  to  this,  even  if  it  were  desired  to 
do  so. 

In  this  case  the  covenant,  though  unlimited  as  to  space,  is 
limited  as  the  subject-matter  of  the  restraint. 

It  was  argued  by  the  Solicitor-General  for  the  Defendant  that 
if,  in  fact,  the  covenant  be  unlimited  as  regards  space,  it  mattered 
not  how  much  or  how  little  of  the  covenantor's  trading  was 
restrained,  and  he  asserted  that  the  covenant  was  ipso  facto  void, 
and  he  cited  cases,  and  especially  the  cases  of  Ward  v.  Byrne  (4) — 
where  the  restraint  was  absolute  for  nine  months,  and,  being 
unlimited  as  to  space,  was  held  bad — and  Allsopp  v.  Wheatcroft  (5), 

(1)  11  M.  &  W.  653.  (3)  36  Ch.  D.  359. 

(2)  16  M.  &  W.  346.  (4)  5  M.  &  W.  548. 

(5)  Law  Kep.  15  Eq.  59. 
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0.  A.  where  Vice-Chancellor  WicJcens  thought  that  there  was  a  recog- 

1892  nised  rule  as  to  the  necessity  of  a  limitation  of  space  to  render  a 

Maxim  covenant  valid,  dissenting  from  the  opinion  of  Yice- Chancellor 

^GuNs  anT  ^^^^^       Leather  Cloth  Company  v.  Lorsont  (1).    The  whole  of 

Ammunition  the  cases  have  been  dealt  with,  either  in  the  masterly  iudsfment 
Company  .  .  .  ^  j  o 

V.        of  Mr.  Justice  Fry  in  Bousillon  v.  Bousillon  (1880)  (2),  or  by  Lord 

  ■  Justice  Bowen  in  his  judgment  just  delivered.    Over  fifty  years 

A.  L.  Smith,  L.J.  Lord  Langdale  held,  in  Whittaher  v.  Sowe  (3),  that  a  cove- 
nant restraining  a  solicitor  from  practising  in  any  part  of  Great 
Britain  for  a  period  of  twenty  years  should  be  enforced.  I  do 
not  stop  to  inquire  whether  the  case  was  rightly  decided,  but  I 
cite  it  as,  I  believe,  it  is  one  of  the  first  cases,  if  not  the  first, 
in  which  a  covenant  was  held  to  be  good  with  no  limit  as  to 
space. 

In  the  case  of  Leather  Cloth  Company  v.  Lorsont  (1869),  Vice- 
Chancellor  James  held  that  a  covenant  restraining  trading 
throughout  the  United  Kingdom  was  not,  upon  the  face  of  it, 
necessarily  bad ;  and  he  stated  that  he  did  not  read  the  cases  as 
having  laid  down  any  such  irrebuttable  presumption. 

Lord  Justice  (then  Mr.  Justice)  Fry,  in  Bousillon  v.  Bou- 
sillon, held  the  same,  though  he  went  further ;  and  Mr.  Justice 
Chitty,  in  the  case  of  Badische  Anilin  und  Soda  FahriJc  v.  Schott  (4), 
also  held  that  a  covenant  unlimited  as  to  space  was,  in  that  case, 
valid. 

It  is  true  that  Lord  Justice  Cotton,  in  one  part  of  his  judgment 
in  Lavies  v.  Davies  (5),  approved  of  the  decision  in  AUsopp  v. 
Wheateroft  (6)  ;  but  he  says  (7)  that  the  case  of  HitehcocJc  v.  CoJcer 
(1837)  (8),  "  I  think  introduced  what  I  may  here  mention,  that 
undoubtedly  now,  if  a  covenant  is  in  any  way  limited,  either 
sufficiently  as  regards  space,  or  sufficiently  as  regards  time,  then 
it  will  not  be  considered  as  an  absolute  restraint  of  trade,  but 
only  a  limited  restraint,  and  then  the  question  as  to  whether  that 
limit  is  reasonable  will  come  into  consideration."  Lord  Justice 
Cotton  did  not  deal  with  a  covenant  partial  in  itself  as  regards 

(1)  Law  Kep.  9  Eq.  3i5.  '  (5)  36  Ch.  D.  359. 

(2)  14  Ch.  D.  351.  (6)  Law  Kep.  15  Eq.  59. 

(3)  3  Beav.  383.  (7)  36  Ch.  D.  383. 

(4)  [1892]  3  Ch.  447.  (8)  6  A.  &  E.  438. 
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tlie  subject-matter  of  the  restraint ;  but  the  learned  Lord  Justice  C.  A. 

appears  to  me  to  have  thought  that  a  covenant  which  was  only  1892 

in  partial  restraint  of  trade  was  not  void  merely  because  it  was  Maxim 

unlimited  as  to  space.  ^GuNrA™ 

Lord  Justice  Bowen  has  fully  discussed  the  question  whether  Ammunition 

...  Company 
a  limit  as  to  time  converts  a  covenant  which  is  in  general  v. 

restraint  of  trade  into  a  covenant  in  partial  restraint  of  trade; 

and  I  agree,  not  only  in  his  remarks,  but  in  the  conclusion  he  ^'  ^'  ^■^* 

has  arrived  at  thereon. 

The  Judges  who  took  part  in  the  above-mentioned  cases 
appear  to  have  thought  that  a  non-limit  as  to  space  was  not,  in 
all  cases,  of  itself  fatal  to  a  covenant  in  restraint  of  trade. 

I  may  point  out  that  one  of  the  grounds  given  by  Lord 
Macclesfield  in.  his  well-known  judgment  in  Mitchel  v.  Beynolds  (1), 
why  covenants  in  general  restraint  of  trade  were  void,  and  which 
especially  applies  to  a  covenant  unlimited  in  point  of  space,  has, 
in  my  opinion,  no  application  at  the  present  day.  He  says  that 
■covenants  in  general  restraint  throughout  the  kingdom  must  be 
void,  being  only  oppressive  to  the  obligor  and  of  no  benefit  to 
the  obligee,  "  for  what  does  it  signify  to  a  tradesman  in  London, 
what  another  does  in  Newcastle  ?  "  That  may  have  been  a  good 
reason  in  1711 ;  but  it  certainly  is  not  so  at  the  present  day. 

I  now  come  to  some  of  the  cases  in  which,  the  subject-matter 
of  the  covenant  being  only  a  partial  restraint  of  trade,  such 
covenants  have  been  held  to  be  good,  though  unlimited  in  any 
other  way.  In  Gale  v.  Beed  (1806)  (2),  the  plaintiffs  sued  the  de- 
fendant for  breach  of  a  covenant  for  not,  during  his  lifetime, 
employing  exclusively  the  plaintiffs  to  make  all  the  cordage 
ordered  of  the  defendant  by  his  friends  and  connections  whom 
the  plaintiffs  could  trust.  It  was  held  that,  inasmuch  as  the 
defendant  had  only  covenanted  to  employ  the  plaintiffs  to  make 
cordage  for  those  of  the  defendant's  friends  whom  the  plaintiffs 
could  trust,  this  was  only  a  partial  restraint  of  trade,  for  the 
defendant  could  supply  those  whom  the  plaintiffs  did  not  think 
fit  to  trust,  and  that,  consequently,  this  covenant  was  valid. 

The  case  of  Young  v.  Timmins  (1831)  (3)  is  an  exemplification 

(1)  1  P.  Wms.  181.  (2)  8  East,  80. 

(3)  1  Tyrw.  226. 


672 


CHANCEEY  DIVISION. 


[1893] 


C.  A.      of  a  covenant  being  held  good  as  being  only  in  partial  restraint 
1892       of  trade  where  the  covenantor  covenants  to  work  for  one  master 
Maxim     ^0  the  exclusion  of  all  others. 
^GuNs  A™  Wallis  V.  Bay  (1837)  (1),  a  man  for  good  consideration 

Ammunition  covenanted  that  he  would  not  during  his  life  exercise  his  trade 
V.        of  a  carrier  except  as  the  assistant  carrier  of  A.  B.    The  Court 
NoRDENFELT.  j^^^^      covcuaut  good  upon  the  ground  that  it  was  not  an  absolute, 
A.  L.  Smith,  L.J,  ljut  a  partial  restraint ;  for  the  man  was  not  restrained  during  his 
life  from  serving  A.  B. ;  he  was  only  restrained  from  serving  any 
one  else. 

In  Jones  v.  Lees  (2),  the  plaintiff,  a  patentee  of  improvements 
in  spinning  machines,  bound  the  defendant  to  use  his  patent 
during  the  term  of  the  patent ;  and  the  defendant  covenanted 
with  the  plaintiff  not  to  make  or  sell  any  machines  without 
the  plaintiff's  invention  being  used  therein.  The  Court  held 
that,  inasmuch  as  the  restraint  was  partial  as  to  the  mode  of 
exercising  the  trade,  although  total  as  to  space,  the  covenant  was 
valid. 

In  the  case  of  Mills  v.  Bunham  (3),  this  Court  held  that  a  cove- 
nant not  to  transact  business,  after  leaving  an  employer,  similar 
to  the  business  transacted  by  the  employer,  was  valid,  it  being 
only  a  partial  restraint,  and  this  although  there  was  no  other 
limit  in  the  case. 

These  cases  shew  that  a  covenant  in  partial  restraint  of  trade, 
whether  as  to  the  person  with  whom  the  covenantor  is  to  trade, 
or  as  to  the  business  which  he  is  prohibited  from  carrying  on, 
may  be  good,  although  unlimited  as  to  space.    In  my  judgment 
there  is  no  such  hard-and-fast  rule  as  is  contended  for — viz., 
that  every  covenant  in  restraint  of  trade  is  i]^so  facto  void  if  it  is 
unlimited  as  to  space.    On  the  contrary,  in  my  judgment  a 
/     covenant  which  is  but  a  partial  restraint  of  trade  will  be  good, 
I      though  unlimited  as  to  space,  if,  in  the  circumstances  of  the 
1     particular  case  to  which  it  is  applied,  the  covenant  is  reasonable 
and  not  to  the  detriment  of  the  public. 

The  Court  has,  therefore,  to  determine  whether  the  covenant 
in  question,  under  the  circumstances  existing  in  this  case,  is  an 

(1)  2  M.  &  W.  273.  (2)  1  H.  &  N.  189. 

(3)  [1891]  1  Ch.  576. 
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unreasonable  restraint  of  trade,  applying  the  well-recognised  C.A. 
rule  as  to  reasonableness ;  for,  if  the  covenant  be  reasonable,  it  1892 
ought  to  be  enforced.    This  question  of  reasonableness,  though  maxim 
an  inference  to  be  drawn  from  existing  facts,  has  ever  been  held  "^^^^^^^^^ 


AND 


NOKDENFELT. 
A.  L.  Smith,  L.J. 


to  be  a  matter  of  law.    The  rule  to  be  applied  has  Ions;  since  Ammunition 

.  Company 

been  settled  by  the  cases  of  Horner  v.  Graves  (1)  and  Hitchcock  _  v. 
V.  CoJcer  (2),  in  the^ Exchequer  Chamber,  and  acted  upon.  It  is 
this  :  Where  the  restraint  is  such  as  only  to  afford  a  fair  protec- 
tion to  the  interests  of  the  party  in  favour  of  whom  it  is  given^ 
and  not  so  large  as  to  interfere  with  the  interests  of  the  public^j 
then  the  covenant  is  not  unreasonable. 

Now  arise  these  questions :  first,  are  the  limits  of  time  and 
space  in  the  covenant  sued  on  reasonable  for  the  protection  of 
the  covenantee?  Secondly,  is  the  covenant  so  large  as  to 
interfere  with  the  interests  of  the  public  ?  It  is  argued  that,  as 
the  Defendant  was  forty-six  years  of  age  when  he  entered  into 
the  covenant,  a  twenty-five  years'  restriction  would  probably 
continue  during  his  lifetime ;  and  it  was  suggested  that  it  was 
no  limit  at  all,  was  wholly  unreasonable,  and  merely  delusive. 
I  do  not  agree  with  these  suggestions.  It  will  be  remembered 
that,  if  the  Plaintiffs  and  their  successors  cease  to  trade,  the 
restraint  comes  to  an  end.  The  £287,500,  which  the  Plaintiffs 
or  their  predecessors  paid  to  the  Defendant  for  the  business, 
must  obviously  take  many  years  before  it  can  be  recouped 
by  trading;  and  why  am  I  to  hold  that  twenty-five  years 
is  more  than  a  fair  protection  to  the  Plaintiffs?  No  facts 
have  been  given  in  evidence  from  which  I  can  draw  such  an 
inference.  Indeed,  what  facts  have  been  proved  tend  in  the 
contrary  direction.  In  considering  this,  it  does  not  seem  to  me 
that  the  age  of  the  covenantor  is  the  matter  to  be  considered, 
but  what  is  the  fair  protection  to  the  covenantee;  and  I  may 
say  that  my  own  opinion  is  that,  if  the  limit  here  had  been 
the  covenantor's  life,  in  the  special  circumstances  of  the  case, 
it  would  not  have  been  unreasonable. 

Now,  as  to  the  limit  of  space.    The  Plaintiffs'  business  is 
world-wide  ;  there  is  hardly  a  place  of  note  in  any  quarter  of 
the  globe  into  which  they  do  not  carry  on  business,  and, 
(1)  7  Bing.  735.  (2)  6  A.  &  E.  438. 
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0.  A.      consequently,  from  which  competition  may  not  arise.    How  can  it 

1892       be  truly  said  that  a  restraint  which  is  but  co-extensive  with  the 

Maxim     area  traded  over  by  the  Plaintiffs  is  unreasonable,  and  affords 

^GuNs^D^  more  than  a  fair  protection  to  their  interests  ?   In  my  judgment, 

Ammunition  the  limit  of  space  in  all  these  cases  must  necessarily  vary  with 
Company  ^  ^  _  j  j 

V.        the  ever-changing  circumstances  attending  the  development  of 

 .     '  trade,  and  the  varying  circumstances  of  the  particular  trader ; 

A.  L.  Smith,  L.J.  ^^^^  bearing  in  mind  what  the  Plaintiffs'  trade  is,  the  limit, 
though  co-extensive  with  the  world,  is  not,  in  my  opinion, 
unreasonable.  In  my  judgment,  the  limits  of  time  and  space  in 
this  particular  case  are  no  more  than  to  afford  a  fair  protection 
to  the  Plaintiffs. 

Kow,  as  to  public  policy.  Of  the  many  reasons  given  by  Lord 
Macclesfield  in  Mitchel  v.  Beynolds  (1)  as  to  why  a  covenant  in 
restraint  of  trade  was  void  as  being  against  public  policy,  at  the 
present  time  by  far  the  most  cogent,  if  not  the  only,  ones  still 
extant  are,  first,  that  a  man  may  not  be  prevented  from  working 
at  his  trade  and  thus  become  destitute ;  and,  secondly,  that  the 
State  has  an  interest  in  the  producing  power  of  its  members. 
Where  a  man  is  left,  not  only  with  such  an  area  wherein  to  trade 
and  to  continue  to  earn  his  living,  but  is  also  placed  in  possession 
of  between  £200,000  and  £300,000,  as  the  Defendant  in  this 
case  is,  and  the  public  are  not  deprived  of  the  trade  theretofore 
carried  on  by  the  covenantor,  I  cannot  myself  see  how,  as  a 
matter  of  fact,  either  of  the  above-mentioned  public  policies  are 
trenched  upon;  and  I  think  they  are  not.  I  entirely  agree 
with  what  was  said  by  Sir  George  Jessel  in  the  Printing  and 
Numerical  Begistering  Company  v.  Sampson  (2),  that  there  is,  at 
any  rate,  another  public  policy  which  he  called  "paramount," 
viz.,  that  "  men  of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and  that  their  contracts 
when  entered  into  freely  and  voluntarily  shall  be  held  sacred 
and  shall  be  enforced  by  Courts  of  Justice." 

How  are  the  interests  of  the  public  interfered  with  ?  They 
have  a  company  producing  in  England  what  the  Defendant 
otherwise  might  have  produced,  and  probably  as  efficiently  as 
the  Defendant  would  have  done ;  and  they  have  also  a  man  (the 
(1)  1  P.  Wms.  181.  (2)  Law  Eep.  19  Eq.  462,  465. 
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Defendant)  equipped  with  a  very  large  sum  of  money  wherewith  0.  A. 

to  carry  on  the  numerous  trades  which  are  left  in  his  uncon-  1892 

trolled  possession.    In  my  judgment,  the  interests  of  the  public  Maxim 

are  certainly  not  interfered  with,  at  least  to  their  detriment,  and  "^^ns  a?d^ 

the  point  of  public  policy  does  not  avail  the  Defendant.  ^Company  ^ 

For  these  reasons,  I  am  of  opinion  that  the  covenant  should  v. 

be  enforced  ;  that  the  appeal  must  be  allowed,  and  the  relief,  as  '  

framed  by  Lord  Justice  Lindley,  granted. 


Solicitors  :  Wilson,  Brisfows,  &  Carpmael ;  Mmns  dt  Longden, 

G.  I.  F.  C. 


Dec.  16. 
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STIRLING,J.  ATTOKNEY-GENERAL  v.  MOORE. 

1892 

[1892    A.  1804.] 

Treasure  Trove —  Crown  —  Prerogative  —  Coroner  —  Inquest  —  Jurisdiction — 
Inquiry  "  who  were  the  Finders  and  who  is  suspected  thereof" — Inquiry  as 
to  Title— Coroners  Act,  1887  (50  &  51  Vict.  c.  71),  s.  36. 

The  jurisdiction  of  the  coroner  with  reference  to  treasure  trove  is  limited 
to  an  inquiry  "  who  were  the  finders  and  who  is  suspected  thereof."  He 
has  no  jurisdiction  to  inquire  into  any  question  of  title  to  the  treasure  as 
between  the  Crown  and  any  other  claimant,  the  title  of  the  Crown  to  all 
treasure  trove  being  independent  of  any  finding  of  the  coroner's  jury. 

Motion. 

On  tlie  16th  of  December,  1891,  certain  articles,  consisting  of 
ancient  silver  plate,  were  found  buried  in  the  earth  upon  a  farm 
at  StoJce  Prior,  in  Herefordshire,  which  was  in  the  occupation  of 
one  Godfrey,  The  articles  were  discovered  by  Godfrey's  son,  and 
a  farm  labourer  named  Strangward,  while  engaged  in  ferreting 
for  rabbits.  They  comprised  three  cups,  one  chalice,  two  pyxes, 
and  one  paten,  all  of  silver,  weighing  altogether  about  fifty 
ounces,  and  being  worth,  as  ancient  silver,  about  £70  or  £80. 

Upon  being  informed  of  the  discovery,  the  Defendant,  who 
was  the  coroner  for  the  Leominster  district  of  the  county,  obtained 
possession  of  the  treasure,  and  proceeded  to  hold  an  inquest 
upon  it,  before  a  jury  summoned  for  the  purpose.  At  this 
inquest  the  jury  unanimously  found  that  the  articles  were 
treasure  trove ;  but  a  claim  to  the  possession  of  them  was  put 
forward  on  behalf  of  the  lord  of  the  manor,  Mr.  /.  H.  ArJcivright 
He  claimed  to  be  entitled  to  the  treasure  trove  under  a  deed  of 
grant  of  royalties  dated  in  1620  and  executed  by  James  I.  to  the 
Marquis  of  BucJcingham,  a  predecessor  in  title  of  the  Defendant 
ArJcwright.  Upon  the  question  of  the  title  to  the  treasure  trove, 
the  jury  failed  to  agree,  and  were  bound  over  by  the  coroner, 
acting  under  sect.  4,  sub-sect.  5,  of  the  Coroners  Act,  1887,  to 
attend  the  next  assizes. 

On  the  5th  of  the  December,  1892,  the  matter  came  before 
Mr.  Justice  Day  at  the  Hereford  Assizes,  when  all  the  jury  were 
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in  attendance  except  one,  who  was  absent  through  illness.  STIIILING,J. 

Under  those  circumstances  Mr.  Justice  Bay  discharged  the  jury.  1892 

Counsel  for  the  Crown  then  asked  the  Judge  to  direct  the  attoeney- 

coroner  to  record  the  verdict  of  treasure  trove  upon  the  inquisi-  g^eneral 

tion.    Mr.  Justice  Bay  declined  to  give  such  direction,  and  said :  Moore. 

"I  have  come  to  the  conclusion  that  the  inquiry  is  not  yet 

complete.    Whether  it  is  or  not,  I  have  no  jurisdiction  here  to 

compel  the  coroner  to  do  one  thing  or  another,  and  I  do  not 

hesitate,  as  the  question  has  been  raised  publicly,  to  express 

my  very  decided  opinion  that  the  coroner  has  been  quite  justified 

in  the  conduct  of  his  proceedings  throughout.  I  say  this,  without 

hearing  the  arguments,  that  the  finding  that  this  is  treasure 

trove  does  not  conclude  the  inquiry.    The  coroner  is  a  very 

ancient  and  most  responsible  officer  of  the  Crown,  and  he  has  to 

inquire  amongst  other  things  into  the  dues  of  the  Crown,  and,  if 

I  may  so  express  it,  into  the  falling-in  of  the  rights  of  the  Crown. 

The  Crown  is  not  absolutely  entitled  to  treasure  trove.  The 

Crown  originally  was  entitled  to  all  treasure  trove — and  it  is  now 

jprimd  facie  entitled  to  it ;  but  the  Crown  has  in  very  many 

instances  parted  with  that  right  by  granting  it  to  a  subject. 

In  such  cases  the  Crown  cannot  seize  chattels  because  they 

are  treasure  trove,  and  the  coroner  is  bound  to  inquire  into  the 

matter  and  deal  with  it.    If  the  Crown  has  parted  with  its  rights 

the  treasure  trove  ceases  to  be  treasure  trove,  in  the  ordinary 

sense,  as  belonging  to  the  Crown.    I  have  no  doubt,  when  one 

has  regard  to  the  little  authority  there  is — and  it  seems  to  me 

there  is  exceedingly  little — and  having  regard  to  the  history  of 

the  matter,  and  to  the  very  principles  which  are  involved  in  it, 

the  coroner  has  merely  to  inquire  into  the  rights  of  the  Crown. 

The  course  adopted  by  the  coroner  was  the  most  convenient  one 

in  practice,  because,  if  with  the  mere  finding,  without  considering 

any  claims  which  may  be  made,  the  coroner  has  to  hand  over 

the  treasure  to  the  Crown,  the  subject  would  have  no  right 

whatever  except  the  extremely  precarious  one  of  presenting  a 

petition  of  right,  and  with  the  amended  state  of  the  law  a 

petition  of  right  is  a  very  inconvenient  course  of  proceeding. 

If  the  coroner  is  wrong,'  the  simple  remedy  is  to  quash  the 

inquisition." 
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STlRLlNGjJ.     The  coroner  then  gave  notice  to  the  Crown  of  his  intention  to 
1892       hold  a  fresh  inquest ;  and  upon  that  the  Crown  commenced  this 
Attorney-  action  for  delivery  up  of  the  treasure,  and  gave  notice  of  motion 
Geneeal    ^ijg^^       Defendant  Moore  might  be  ordered  forthwith  to  deposit 
Moore.     the  treasure  in  Court,  or  otherwise  that  he  might  be  restrained 
by  injunction  until  the  trial  of  the  action,  or  further  order,  from 
delivering,  parting  with,  or  in  any  manner  disposing  of  any  of 
the  articles  to  any  person  or  persons  other  than  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury. 
The  motion  now  came  on  to  be  heard. 

Sir  /.  Bighy,  S.G.,  and  Ingle  Joyce,  for  the  Crown  : — 

The  jurisdiction  of  the  coroner  is  limited  to  inquiring  who  were 
the  finders  of  the  treasure  trove  and  who  is  suspected  thereof ;  he 
has  no  right  to  go  beyond  that,  and  institute  an  inquiry  into  the 
title.  It  is  settled  law  that  a  grant  of  royalties  or  franchises  does 
not  cover  those  things  which  are  in  the  Crown  by  virtue  of  its  high 
*  prerogative,  and  in  the  deed  set  up  by  the  lord  of  the  manor  there 
is  no  grant  of  treasure  trove  at  all.  Mr.  Justice  Bay  is  reported 
to  have  said  at  the  assizes  that  it  was  the  duty  of  the  coroner  to 
go  into  the  title.  That,  we  say,  is  wrong,  and  it  is  desired  to 
have  the  question  of  principle  determined  in  order  to  prevent 
the  necessity  of  any  further  question  arising.  Upon  the  autho- 
rities there  is  no  question  that  the  right  of  the  Crown  to  treasure 
trove  vests  absolutely,  and  quite  independently  of  any  coroner's 
inquest.  No  doubt,  in  the  case  of  a  prosecution  for  concealment 
of  treasure  trove,  it  may  be  desirable,  and  has  been  the  practice, 
to  hold  a  coroner's  inquest ;  but  in  all  other  cases  such  a  thing 
is  now  unknown.  The  practice  is  for  the  finders  to  bring  the 
treasure  trove  to  the  Treasury,  and  for  the  Treasury  Commis- 
sioners to  make  such  arrangements  as  they  shall  think  fit.  The 
jurisdiction  of  the  coroner  is  thus  defined  by  the  statute  4  Edw.  1, 
s.  2:  "A  coroner  ....  shall  go  where  treasure  is  said  to  be 
found,  and  shall  forthwith  command  four  of  the  next  towns, 
or  five  or  six,  to  appear  before  him  in  such  a  place  ....  A 
coroner  also  ought  to  inquire  of  treasure  that  is  found,  who 
were  the  finders,  and  likewise  who  is  suspected  thereof."  That 
jurisdiction  is  preserved  by  sect.  36  of  the  Coroners  Act,  1887,  in 
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these  terms:  "A  coroner  shall  continue  as  heretofore  to  have STIKLING,X 
jurisdiction  to  inquire  of  treasure  that  is  found,  who  were  the  1892 
finders,  and  who  is  suspected  thereof."  Attorney- 

Any  question  of  title,  therefore,  is  entirely  outside  his  functions,  ^^neeal 
There  is  no  trace  anywhere  of  a  coroner  having  a  right  to  sit  as  Moore. 
a  judge,  and  to  charge  a  jury  on  questions  of  law  as  to  the 
ownership  of  treasure  trove.  He  has  a  right  to  inquire  who  is 
suspected,  and  as  incidental  to  that  right  he  may  put  upon  his 
findings,  with  a  view  to  criminal  proceedings,  a  prima  faeie 
finding  of  right.  But  here  there  is  no  suggestion  of  a  probability 
of  any  criniinal  charge. 

The  authorities  do  not  shew  any  jurisdiction  in  the  coroner 
beyond  what  is  conferred  upon  him  by  the  provisions  of  the  Acts 
— viz.,  the  right  to  hold  an  inquiry  "  who  are  the  finders  of  the 
treasure  trove,  and  who  is  suspected  thereof":  Bracton,  De 
Corona  (1) ;  Britton  (2) ;  Dalton  on  the  Office  of  the  Sheriff 
(162B)  (3).  The  only  suggestion  that  can  anywhere  be  found 
that  the  coroner  has  power  to  determine  questions  of  title  to 
treasure  trove  appears  in  Umfreville  on  the  Office  and  Duty  of 
Coroners  (1761)  (4).  In  the  case  there  mentioned  there  was  no 
doubt  a  prima  facie  finding  as  to  the  ownership  of  certain  trea- 
sure trove ;  but  there,  there  was  a  charge  of  concealment,  and 
the  finding  as  to  title  was  only  inserted  in  order  to  lead  up  to  the 
finding  that  the  person  charged  with  the  offence  had  concealed 
the  treasure  from  the  supposed  owner.  . 

But,  besides  these  older  authorities,  there  is  modern  authority 
of  some  importance  upon  this  question.  Formerly  there  was  a 
distinction  between  chattels  and  lands  belonging  to  the  Crown. 
Until  the  recent  statute,  before  the  Crown  could  grant  lands  it 
was  necessary  that  there  should  be  an  inquest,  the  Crown  being 
expressly  forbidden  by  statutes  of  Benry  VI.  (8  Hen.  6,  c.  16 ; 
18  Hen.  6,  c.  6)  to  grant  out  lands  until  inquest  had  been 
found ;  and  although  a  modern  statute  enacts  that  the  lands 
shall  vest  in  the  Crown  without  office  found,  yet  where  it  is  still 
intended  to  deal  with  the  lands,  it  is  necessary  to  have  an 
inquest;  but  that  was  never  the  law  with  regard  to  chattels. 

(1)  Lib.  iii.  Chap.  vi.  fol.  122.  (3)  Page  37. 

(2)  Chap.  ii.  pp.  8,  18,  66.  (4)  Page  536. 
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STIRLTNG.J.  There  is  a  marked  difference  between  lands  and  chattels  per- 
1892  sonal  as  to  the  royal  title.  In  Chitty  on  Prerogative  (1),  the 
general  law  is  thus  stated  :  "  As  to  personalty,  the  general  rule 
seems  to  be,  that  the  king  is  entitled,  without  office  or  other 
matter  of  record :  as  in  the  case  of  goods  and  chases  in  action  of 
felons,  wreck  of  the  sea,  treasure  trove,  &c." 

In  Britton  v.  Cole  (2),  it  was  held  "  that  by  bare  outlawry  the 
party  immediately  forfeits  his  personal  goods,  and  they  are 
vested  in  the  king,  and  he  does  not  forfeit  the  profits  of  his 
lands,  nor  chattels  real,  till  inquisition  taken  " ;  and  the  same 
law  is  laid  down  in  Viner  (3).  Beg.  v.  Mason  (4)  may  also  be 
referred  to.  Again,  in  Lambert  v.  Taylor  (5),  the  king  had  by 
his  sign  manual  made  over  to  the  plaintiff  a  promissory  note 
which  had  belonged  to  a  person  who  had  been  found  felo  de  se 
by  a  coroner's  jury,  and  there  was  afterwards  another  inquisition 
ad  melius  inquirendum,  and  the  question  was  whether  the  plain- 
tiff who  sued  upon  the  note  was  bound  to  put  in  that  inquisition. 
It  was  held  that  he  was  not,  because  it  was  an  office  of  instruction 
only,  and  not  of  entitling  ;  the  title  of  the  Crown  having  accrued 
by  the  felony  under  the  coroner's  inquisition.  Alhott,  C.J.  (6), 
says:  "The  title  of  the  Crown  accrued  by  the  finding  of  the 
felony  under  the  first,  that  is,  the  coroner's  inquisition."  So 
in  the  case  of  a  convicted  felon,  under  the  old  law  all  his  goods 
vested  at  once  in  the  Crown,  and  the  Crown  could  at  once  deal 
with  them  by  order  under  the  sign  manual,  and  any  plaintiff 
claiming  under  a  grant  from  the  Crown  could  sue  without  any 
inquisition  of  any  kind.  In  Beg,  v.  Toole  (7),  which  was  a  most 
important  case,  it  was  held  that  on  indictment  for  concealing 
treasure  trove  it  is  not  necessary  to  allege  any  inquisition  or 
office  found  even  in  criminal  proceedings.  All  the  authorities 
are  summed  up  there,  and  Chief  Baron  Pigot  says  :  "  It  seems  to 
me  difficult  to  conceive  why  the  forfeited  goods  and  clioses  in 
action  of  a  felon  should  become  vested  in  the  Crown  immediately 
upon  the  forfeiture,  and  treasure  trove  should  not  be  similarly 


(1)  Page  259. 

(2)  1  Salk.  395. 

(3)  Tit.  Treasure  Trove, 

(4)  2  Salk.  447. 


(5)  4  B.  &  C.  138. 

(6)  Ibid.  150. 

pi.  12.  (7)  16  W.  R.  439, 440  ;  1.  R.  2  C.  L. 

36,  42. 
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vested  immediately  upon  the  finding."    And  it  was  so  decided  STmLlNG,J. 
that,  without  any  inquest  at  all,  a  man  could  be  indicted  for 
concealing  treasure  trove. 

The  gist  of  the  judgment  in  that  case  is  that  the  treasure 
trove  vested  in  the  Crown  immediately  on  the  finding,  without 
any  necessity  for  any  inquisition  at  all. 

The  same  rule  has  been  laid  down  as  to  wreck  and  other 
things  of  that  sort. 

It  is  not  disputed  that  the  property  in  question  in  this  case  is 
treasure  trove,  and  that  being  so  we  submit  that  it  vests  in  the 
Crown,  and  that  there  is  no  necessity  for  any  further  inquest 
by  the  coroner.  The  title  which  is  set  up  by  the  lord  of  the 
manor  depends  upon  written  documents,  and  the  coroner  can 
have  no  jurisdiction  to  interpret  them. 

The  only  authority  against  our  contention  consists  of  certain 
remarks  made  by  Mr.  Justice  Day  at  the  assizes ;  but  we  submit 
that  the  learned  judge  did  not  intend  to  express  any  judicial 
opinion  upon  the  question,  and  that  what  he  said  does  not 
amount  to  more  than  a  mere  obiter  dictum. 

It  would  be  a  serious  thing  if  this  sort  of  contest  were  to  arise 
in  every  case  of  treasure  trove.  The  result  would  be  that  neither 
the  finder  nor  Ihe  Crown  would  get  anything. 

We  do  not  seek  to  interfere  with  the  coroner  if  he  chooses  to 
hold  another  inquest,  although  we  say  it  would  be  useless ;  but 
we  desire  to  have  the  articles  protected  by  being  brought  into 
Court,  until  the  title  of  the  Crown  can  be  tried. 

Even  if  the  inquest  were  held,  the  utmost  that  could  be  done 
would  be  to  treat  the  finding  of  the  jury  as  jprimci  facie  evidence. 
It  would  be  traversable  by  any  person  whether  collaterally  in- 
terested or  not :  Garnett  v.  Ferrand  (1) ;  Bex  v.  Aldenham  (2)  ; 
Holland  v.  Ellis  (3) ;  The  Prince  of  Wales  Assurance  Companij  v. 
Palmer  (4). 

The  articles  ought  to  be  kept  in  medio  until  the  title  to  them 
has  been  determined  by  this  Court,  which  has  complete  juris- 
diction to  try  it  independently  of  the  coroner. 


(1)  6  B.  &  C.  611. 

(2)  2  Lev.  152. 
Vol.  I.  1893. 


(3)  1  Vent.  278. 
[  (4)  25  Beav.  605. 
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Corner,  for  the  coroner  : — 

The  coroner  has  no  personal  interest  in  this  matter,  and  is 
only  anxious  to  do  what  he  considers  to  be  his  duty.  At  present 
there  has  been  no  finding  by  the  jury,  and  the  coroner  cannot 
hold  his  inquest  without  having  possession  of  the  plate  in  question. 

[Stirling,  J. : — I  shall  not  interfere  with  the  coroner  in  the 
performance  of  what  he  considers  to  be  his  duty.  All  that  I  am 
asked  to  do  is  to  keep  the  articles  in  medio.] 

The  coroner  will  undertake  not  to  part  with  them  until  further 
order. 

A,  J.  David,  for  the  lord  of  the  manor  : — 

I  'do  not  object  to  the  articles  remaining  in  the  hands  of  the 
coroner  until  a  court  of  competent  jurisdiction  shall  otherwise 
direct. 

Stirling,  J. : — 

Having  regard  to  the  turn  the  matter  has  taken,  it  is  not 
necessary  for  me  to  make  a  formal  order ;  but  I  will  say  a  few 
words  in  order  to  explain  the  ground  upon  which  I  proceed. 

This  action  is  brought  by  Her  Majesty's  Attorney-General 
against  the  coroner  for  the  Leominster  division  of  the  county  of 
Hereford,  and  the  circumstances  are  somewhat  peculiar.  It 
appears  that  the  articles  mentioned  in  the  notice  of  motion  were 
found  concealed  in  the  earth,  that  the  finders  took  them  to  the 
coroner,  and  that  the  coroner  now  has  them  in  his  possession. 
An  inquest  has  been  held,  but  the  proceedings  have  proved 
abortive.  There  appears  to  have  been  no  question  that  the 
articles  in  question  are  treasure  trove.  The  jury,  as  I  under- 
stand, were  willing  so  to  find;  but  the  coroner  desired  that 
the  inquiry  should  be  prosecuted  further,  and  that  the  title  to 
those  articles  should  be  found  by  the  jury.  The  jury  were  unable 
to  agree.  The  matter,  in  pursuance  of  the  Coroners  Ad,  was 
adjourned  to  the  assizes.  It  came  before  Mr.  Justice  Day,  who 
discharged  the  jury.  Therefore,  there  has  been  no  finding  as 
yet  in  the  matter,  and  it  is  proposed  by  the  coroner  to  hold 
a  further  inquest.    With  that  I  am  not  asked  to  interfere,  and 
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I  conceive  it  to  be  no  part  of  my  duty  to  interfere.     But  STIRLING,! 
having  regard  to  certain  observations  which  are  reported  to  1892 
have  been  made  by  the  learned  Judge,  I  desire  to  refer  to  one  attoeney- 
or  two  of  the  authorities  on  the  subject.    First  of  all,  I  refer  ^^''^^^^ 
to  Chitty  on  the  Prerogative  (1)  where  treasure  trove  is  thus  Moore. 
defined :  "  Treasure  trove,  is  where  any  gold  or  silver  in  coin, 
plate,  or  bullion  is  found  concealed  in  a  house,  or  in  the  earth, 
or  other  private  place,  the  owner  thereof  being  unknown, 
in  which  case  the  treasure  belongs  to  the  king  or  his  grantee, 
having  the  franchise  of  treasure  trove."    Now,  there  is  no 
question  at  all  at  the  present  moment  that  a  prima  facie  case 
of  treasure  trove  has  been  made  out.    Prima  facie  the  title  to 
the  treasure  trove  is  in  the  Crown  ;  but  no  doubt  that  title  may 
be  displaced  by  producing  a  grant  to  a  subject  of  the  franchise 
of  treasure  trove.    But  the  question  between  the  Crown  and 
the  subject  must  be  decided  by  an  interpretation  of  the  grant, 
and  I  cannot  conceive  that  it  is  possible  that  that  title  can  be 
decided  either  by  the  coroner  or  by  the  verdict  of  the  coroner's 
jury.    It  does  not  seem  to  me  that  it  falls  within  the  jurisdic- 
tion of  the  coroner  in  cases  of  this  kind  to  determine  that  title 
under  sect.  36  of  the  Act  of  1887.     That  section  says :  "  A  " 
coroner  shall  continue  as  heretofore  to  have  jurisdiction  to 
inquire  of  treasure  that  is  found,  who  were  the  finders,  and  who 
is  suspected  thereof."    The  jurisdiction  of  the  coroner,  there- 
fore, is  limited  to  an  inquiry  who  were  the  finders  and  who  is 
suspected  thereof.    I  do  not  see,  as  at  present  advised,  that  he 
has  any  jurisdiction  to  determine  the  title.    No  doubt  he  may 
have  incidentally  to  refer  to  the  title,  as  was  the  case  in  the  case 
in  which  the  verdict  of  the  jury  is  set  out  in  Umfreville  on  the 
OjBfice  and  Duty  of  Coroners  (2) ;  but  I  think  it  is  not  according 
to  law,  that  the  title  can  be  determined  by  the  coroner.  That 
being  so,  I  further  think  that  according  to  the  authorities 
the  title  of  the  Crown  is  independent  of  the  finding  of  the  jury. 
In  Chitty  on  the  Prerogative  (3),  the  law  is  stated  thus :  "  As 
to  personalty,  the  general  rule  seems  to  be,  that  the  king  is 
entitled,  without  office  or  other  matter  of  record :  as  in  case  of 
goods  and  choses  in  action  of  felons,  wreck  of  the  sea,  treasure 
(1)  Page  152.  (2)  Page  536.  (3)  Page  259. 
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STIRLING,J.  trove,  or  the  profits  of  lands  of  clerks,  &c.,  convicted  of  felony,  or 
1892       of  persons  outlawed  in  a  personal  action  "  ;  and  the  learned  author 
Attorney-  g^^s  on  to  cite  a  passage  from  Blachstones  Commentaries  (1) 
General    ^]iich  is  to  this  effect :  "  The  inquests  of  office  still  remain 
Moore.     in  force,  and  are  taken  upon  proper  occasions ;  being  extended 
not  only  to  lands,  but  also  to  goods  and  chattels  personal,  as  in 
the  case  of  wreck,  treasure  trove,  and  the  like ;  and  especially  as 
to  forfeitures  for  offences.    For  every  jury  which  tries  a  man 
for  treason  or  felony,  every  coroner's  inquest  that  sits  upon  a  felo 
de  se,  or  one  killed  by  chance-medley,  is,  not  only  with  regard 
to  chattels,  but  also  as  to  real  interests,  in  all  respects  an  inquest 
of  office  :  and  if  they  find  the  treason  or  felony,  or  even  the  flight 
of  the  party  accused  (though  innocent),  the  king  is  thereupon, 
by  virtue  of  this  office  found,  entitled  to  have  his  forfeitures ; 
and  also  in^the  case  of  chance-medley,  he  or  his  grantees  are 
entitled  to  smh  things,  by  way  of  deodand,  as  have  moved  to 
the  death  of  the  party."    I  understand  the  meaning  to  be  that 
although  it  may  be  proper  that  an  inquest  should  be  held  for  the 
purposes  of  informing  the  Crown  as  to  its  rights,  yet  the  finding 
of  the  jury  is  not  essential  to  the  title  of  the  Crown  to  chattels. 

That  view  appears  to  me  to  be  borne  out  by  the  Irish  case  to 
which  I  have  been  referred  of  Reg.  v.  Toole  (2),  in  which  the  con- 
clusion was  arrived  at,  after  a  careful  examination  of  all  the  old 
cases,  that  "  in  an  indictment  for  concealing  treasure  trove  it  is 
not  necessary  to  state  any  inquisition  before  the  coroner  or  office 
found  as  to  the  title  of  the  queen."  That  being  so,  the  Crown 
is  entitled  to  come  here  and  to  have  its  title  determined,  and, 
as  it  would  seem  to  me,  most  conveniently  determined,  in  an 
action  of  this  sort,  in  which  questions  arise  as  to  the  construction 
of  ancient  Crown  grants  and  other  matters  which  cannot  be 
properly  gone  into  at  the  coroner's  inquest.  I  think,  therefore, 
the  Attorney-General,  on  behalf  of  the  Crown,  is  fully  entitled 
to  come  here  and  to  have  the  articles,  the  title  to  which  is  in 
question,  secured  until  the  dispute  which  has  arisen  is  settled. 
For  that  purpose  it  seems  to  me  that  the  lord  of  the  manor  ought 
to  be  made  a  party,  and  the  learned  Solicitor-General  is  willing 
that  he  should  be  let  in,  and  that  the  writ  should  be  treated  as 
(1)  3  Bl.  Com.  259.  (2)  16  W.  R.  439. 
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amended  at  once,  so  that  lie  would  be  made  a  Defendant  imme- STIRLING, J. 
diately.    He  appears  on  this  occasion  by  counsel.    The  learned  1892 
counsel  for  the  coroner  has  asked  me  that  he  may  not  be  deprived  attorney- 
of  the  articles  until  after  the  inquest  which  he  proposes  to  ci^^n^ral 
hold.    I  think  that  is  reasonable ;  but  he  is  willing  to  give  an  ^Ioore. 
undertaking  not  to  part  with  them  until  the  further  order  of  the 
Court.    I  am  willing  to  accept  that  undertaking.    That  is  all 
that  is  necessary  to  dispose  of  this  motion  on  the  present  occasion. 

The  motion,  therefore,  will  stand  over  generally  ;  but  when 
the  coroner  has  held  the  inquest,  I  suggest  that  the  most  con- 
venient course  would  be  that  he  should  make  an  application  to 
the  Court  when  the  question  of  costs  can  be  considered. 

Sir  /.  Bigby : — In  this  case  there  will  be  no  undertaking  in 
damages.    I  take  that  to  be  settled  as  applying  to  the  Crown. 

Stirling,  J. :— The  authorities  are  to  that  effect,  I  think. 

On  the  17th  of  December  the  coroner  held  another  inquest, 
when  the  jury  gave  a  verdict  that  that  which  was  found  was 
treasure  trove ;  that  the  Defendant  Arhwright  was  lord  of  the 
manor  of  StoJce,  and  that  as  such  he  was  entitled  to  the  treasure 
trove.  This  verdict  was  duly  recorded  by  the  coroner  upon 
the  inquisition.  Notwithstanding  this  verdict,  the  Defendant 
ArJcwright  subsequently  withdrew  his  claim  to  the  treasure, 
and  consented  to  an  order  upon  a  summons  taken  out  by 
the  Treasury  on  the  19th  of  February,  1893,  by  which  it  was 
ordered  that,  on  the  undertaking  of  the  Solicitors  to  the  Treasury 
to  pay  the  taxed  costs  of  the  coroner,  he  should  deliver  up  the 
treasure  to  the  Lords  of  the  Treasury  or  some  one  to  be  named  on 
their  behalf;  and  that  all  further  proceedings  in  the  action 
should  be  stayed. 

In  pursuance  of  this  order  the  treasure  was  duly  handed  over 
to  the  Lords  of  the  Treasury. 

Solicitors  for  the  Crown  :  The  Solicitors  to  the  Treasurij, 
Solicitors  for  the  coroner  ;  J,  T,  &  G.  F.  Marshall 
Solicitor  for  the  lord  of  the  manor :  H.  Andrews,  agent  for 
W,  T,  Sale,  Leominster. 

G.  A.  S. 
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STIRLING,J.     LEAEOYD  v,  HALIFAX  JOINT  STOCK  BANKING 
1893  COMPANY. 


Jan.  17,  18. 


[1892    L.  1528.] 

Practice — Froductioui  of  Documents — Examination  under  Banhrvptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  27 — Transcript  of  Shorthand-vjriter's  Notes 
of  Examination — Privilege. 

When  an  examination  of  witnesses  has  taken  place  under  sect.  27  of  the 
Bankruptcy  Act,  1883,  upon  the  application  of  a  trustee  in  bankruptcy, 
and  with  the  view  of  enabling  his  solicitor  to  advise  him  whether  an  action 
should  be  brought  with  reference  to  the  bankrupt's  affairs,  the  transcript 
of  the  shorthand- writer's  note  of  the  proceedings  at  such  examination  is  a 
document  entitled  to  privilege. 

Wheeler  v.  Le  Marchant  (1)  discussed. 

AdJOUENED  SUMMONS. 

This  action  was  brought  by  the  trustee  in  bankruptcy  of 
Mr.  Cyrus  BrooJc,  who,  up  to  July,  1891,  carried  on  business  at 
Halifax  under  the  style  of  Cyrus  Brook  &  Co.  In  that  month 
the  Defendants,  the  Halifax  Joint  Stock  Banking  Company,  to 
whom  Mr.  Cyrus  Brook  was  largely  indebted,  and  who  held  divers 
securities  from  him,  closed  his  account  with  them.  Shortly 
thereafter,  an  arrangement  was  entered  into  between  Mr.  Cyrus 
Brook  and  his  three  sons,  who  had  previously  assisted  him  in  the 
business,  that  he  should  go  out  of  the  business,  and  that  it  should 
be  sold  and  transferred  to  them,  and  be  carried  on  by  them  under 
the  style  of  Cyrus  Brook  &  Sons ;  and  in  order  to  facilitate  this 
arrangement  the  Halifax  Banking  Company  consented  to  open  a 
fresh  account  with  the  three  sons. 

On  the  22nd  of  March,  1892,  Mr.  Cyrus  Brook  was  adjudicated 
a  bankrupt,  and  Mr.  /.  /.  Learoyd  was  appointed  trustee  in  the 
bankruptcy. 

On  the  18th  of  May,  Mr.  J.  J.  Learoyd,  as  such  trustee, 
summoned  Mr.  Cyrus  Brook,  his  said  three  sons,  and  Mr.  J.  H. 
Swallow,  the  general  manager  of  the  Halifax  Banking  Company, 
to  be  examined  under  sect.  27  of  the  Bankruptcy  Act,  1883.  These 

(1)  17  Ch.  D.  675. 
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gentlemen  attended  on  the  18th  and  19th  of  May  with  their  STIRLING, J. 
respective  solicitors,  and  the  examination  was  conducted  by  Mr.  1893 
Learoyd's  solicitor,  Mr.  Booth,  who  obtained  from  the  registrar  le^td 
an  order  sanctioning  the  employment  of  a  shorthand-writer  to  h^li^^ 
take  notes  of  the  examination.  Joint  Stock 

The  circumstances  attending  this  examination  were  stated  by  Company. 
Mr.  Booth  in  his  evidence  as  follows : — 

"  The  examination  under  sect.  27  of  the  BanJcruptcy  Act,  1883, 
took  place  in  the  private  room  of  the  district  registrar  at  Halifax 
with  closed  doors,  and  was  of  a  strictly  private  character,  and  no 
person  was  present  except  the  witnesses  and  their  solicitors, 
together  with  the  Plaintiff  and  myself,  as  his  solicitor,  and  the 
shorthand-writer.  I  then  called  the  attention  of  the  registrar  to 
the  decision  of  Mr.  Justice  Chitty  in  the  case  of  Greys  Brewery 
Company  (1),  and  objected  to  the  solicitors  for  the  witnesses 
taking  any  notes,  and  intimated  that  I  did  not  intend  to  file  the 
evidence  when  taken.  The  said  examination  took  place  solely 
for  the  purpose  of  enablinglme  to  ascertain  the  facts  in  connection 
with  the  assignment  by  the  bankrupt  to  his  sons  of  over  £30,000 
of  property  before  advising  the  trustee  to  bring  an  action,  so  as 
to  avoid  incurring  the  expense  of  some  hundreds  of  pounds  in 
entering  into  litigation  respecting  the  matter." 

On  the  2nd  of  June,  1892,  Mr.  J*.  J.  Learoyd  commenced  this 
action  against  the  Halifax  Banking  Company  and  the  three  sons 
of  Mr.  Cyrus  Brook,  and  claimed  that  the  agreement  for  the  sale 
of  the  business  and  property  of  Cyrus  Brook  &  Co.  to  the  three 
sons,  and  certain  deeds  of  conveyance,  mortgage,  and  sub-mort- 
gage, by  which  such  sale  was  carried  out,  might  be  set  aside  as 
fraudulent  and  void  under  the  statute  13  Eliz.  c.  5,  and  under 
the  Bankruptcy  Act,  1883,  and  for  an  account  and  other  ancillary 
relief. 

Immediately  afterwards,  the  three  sons  of  Mr.  Cyrus  Brook 
filed  their  petition  in  bankruptcy. 

On  the  9th  of  November,  1892,  the  Defendants,  the  Halifax 
Banking  Company,  obtained  an  order  in  the  usual  form  for  the  pro- 
duction of  documents  in  the  possession  or  power  of  the  Plaintiff ; 

(1)  25  Ch.  D.  400,  405,  406. 
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STIRLING,/,  and,  in  compliance  with  that  order,  the  Plaintiff,  on  the  28th  of 
189a       November,  1892,  made  an  affidavit  of  documents,  and  in  it  he 
Learoyd    objected  to  produce  the  transcript  of  the  shorthand-writer's  notes 
Halifax  examination,  under  sect.  27  of  the  BanJcrupfcy  Act,  1883, 

Joint  Stock  of  Mr.  Cyrus  Brooh,  his  three  sons,  and  the  manager  of  the 
Company,  bank  on  the  18th  and  19th  of  May,  1882.  His  objection  was 
stated  to  be  on  the  ground  that  such  transcript  had  "  come  into 
existence  for  the  purpose  of  furnishing  to  his  solicitors  evidence 
to  be  used  in  this  litigation,  or  information  which  might  lead  to 
the  obtaining  of  such  evidence  for  the  use  of  his  solicitors  to 
enable  them  to  conduct  this  litigation  and  advise  him  in 
reference  thereto." 

On  the  5th  of  December,  1892,  the  Plaintiff  obtained  leave  to 
interrogate  the  Halifax  Banking  Company  ;  and  on  the  same  day 
the  bank  took  out  the  present  summons  to  consider  the  sufficiency 
of  the  Plaintiff's  affidavit  of  documents,  asking  that,  notwith- 
standing the  objection  taken  by  the  Plaintiff,  an  order  should  be 
made  for  production  of  the  transcript. 

The  action  had  proceeded  as  far  as  delivery  of  statements  of 
defence ;  and  the  transcript  had  not  yet  been  filed. 

BucMeyf  Q.C.,  and  Eyre,  in  support  of  the  summons  : — 

This  document  is  not  privileged.  It  is  not  a  private  and 
confidential  communication  by  a  client  to  his  solicitor  for  the 
purpose  of  obtaining  legal  advice  or  assistance  with  reference  to 
litigation :  Anderson  v.  Baiih  of  British  Columbia  (1)  ;  WJieeler  v. 
Le  Marchanf  (2).  It  merely  gives  the  effect  and  result  of  an  ex- 
amination under  sect.  27  of  the  Bankruptcy  Act,  1883,  which  is  a 
proceeding  by  the  Court :  In  re  North  Australian  Territory  Com- 
pany (3) ;  and  must  be  filed  under  the  Bankruptcy  Kules,  1886, 
rule  12.  This  shews  that  what  takes  place  at  such  an  examina- 
tion was  not  intended  to  be  kept  concealed  from  other  parties  to 
the  litigation.  The  transcript  came  into  existence  by  the  assist- 
ance of  the  Court,  and  not  of  the  Plaintiff's  solicitor.  It  is  most 
material  to  the  subject-matter  of  the  action,  and,  not  being  in  the 
nature  of  a  professional  communication  of  a  confidential  character 

(1)  2  Ch.  D.  644.  (2)  17  Ch.  D.  675. 

(3)  45  Ch.  D.  87,  96. 
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it  must  be  produced.     At  all  events,  in  the  present  case  the  STIRLING,!, 
affidavit  of  documents  does  not  shew  with  sufficient  clearness  the  1893 
grounds  upon  which  privilege  is  claimed :  O'Shea  v.  Wood  (1)  ;  leaeoyd 
Gardner  v.  Irvin  (2) ;  In  re  Franks  (3) ;   Yate  Lee  on  Bank-  Halifax 

ruptcy  C4).  Jo^nt  Stock 

^  ^  Banking 


Hastings,  Q.C.,  and  Swinfen  Eady,  for  the  Plaintiff: — 

In  Wheeler  v.  Le  Marchant  (5),  Jessel,  M.R.,  lays  down  that  docu- 
ments containing  information  required  or  asked  for  by  solicitors 
for  the  purpose  of  enabling  them  to  advise  their  clients,  are 
protected  when  they  have  come  into  existence  after  litigation 
commenced  or  in  contemplation,  and  have  been  made  either  for 
the  purpose  of  obtaining  advice  as  to,  or  evidence  to  be  used 
in  such  litigation,  or  information  which  might  lead  to  the  obtain- 
ing of  such  evidence.  This  transcript  comes  exactly  within  the 
class  of  documents  there  described.  If  it  had  been  a  transcript 
of  notes  taken  in  a  solicitor's  office  for  the  purpose  of  preparing 
the  "  proof  '*  of  a  witness,  there  could  have  been  no  question  that 
it  would  have  been  a  privileged  document;  and  there  is  no 
difference  in  principle  as  to  this  transcript.  The  examination 
was  in  fact  a  private  proceeding,  and  though  the  evidence  taken 
at  it  must  be  filed,  there  is  no  obligation  to  file  it  at  any  par- 
ticular time;  and  it  has  not  yet  been  filed,  and  need  not  be 
previously  disclosed.  The  document  is  clearly  privileged  from 
production :  The  Palermo  (6) ;  In  re  Greijs  Brewery  Company  (7)  ; 
Kennedy  v.  Lyell  (8). 

Buckley,  in  reply. 
Stirling,  J. : — 

The  affidavit  of  documents  which  has  been  made  by  the 
Plaintiff  in  this  case  is  not,  perhaps,  quite  as  clear  as  it  might 
have  been  as  to  the  grounds  on  which  privilege  was  claimed ;  but 
I  cannot  say  that  it  is  insufficient.  The  authority  most  usually 
referred  to  upon  the  law  applicable  to  the  question  is  Anderson 

(1)  [1891]  P.  286.  (5)  17  Ch.  D.  675. 

(2)  4  Ex.  D.  49.  (6)  9  P.  D.  6. 

(3)  [1892]  1  Q.  B.  646.  (7)  25  Ch.  D.  400. 

(4)  3rd  Ed.  p.  611.  (8)  23  Ch.  D.  387;, 9  App.  Gas.  81. 
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ST1RL1NG,J.  V.  Banh  of  British  Columbia  (1),  which  was  cited  by  counsel  in 
1893  opening  this  case.  In  that  case,  before  the  action  was  actually 
Learoyd  commenced,  but  after  litigation  had  become  highly  probable,  the 
ilAijrAx  London  manager  of  the  bank  had  telegraphed  to  the  manager  in 
.Joint  Stock  Oregon  to  send  full  particulars  of  the  transaction  in  question; 
(JoHPANY.  and  on  an  application  by  the  plaintiff  for  production  of  docu- 
ments,  the  bank  resisted  production  of  the  letter  sent  in  answer 
as  being  privileged.  It  was  held  that  the  letter  was  not  a  privi- 
leged document,  as  it  had  not  been  shewn  that  the  agent  had 
been  informed  that  the  communication  was  to  be  a  confidential 
one  for  the  purpose  of  being  laid  before  the  solicitor  for  advice, 
or  that  the  communication  was  in  fact  made  with  a  view  to  his 
advice  being  obtained.  The  judgment  of  Jessel,  M.E.,  in  that 
case  seems  to  me  to  be  a  clear  and  satisfactory  exposition  of  the 
law ;  but  the  case  which  best  shews  the  length  to  which  the  prin- 
ciple has  been  carried  is  Southwarh  and  Vauxhall  Water  Comjpany 
V.  Quick  (2).  The  head-note  is  as  follows:  "Documents  pre- 
pared in  relation  to  an  intended  action,  whether  at  the  request 
of  a  solicitor  or  not,  and  whether  ultimately  laid  before  the 
solicitor  or  not,  are  privileged  if  prepared  with  a  hond  fide  inten- 
tion of  being  laid  before  him  for  the  purpose  of  taking  his  advice ; 
and  an  inspection  of  such  documents  cannot  be  enforced."  In 
that  case  Lord  Justice  Cotton  said  (3)  the  principle  was,  that  "  if 
a  document  comes  into  existence  for  the  purpose  of  being  com- 
municated to  the  solicitor  with  the  object  of  obtaining  his  advice, 
or  of  enabling  him  either  to  prosecute  or  defend  an  action,  then 
it  is  privileged,  because  it  is  something  done  for  the  purpose  of 
serving  as  a  communication  between  the  client  and  the  solicitor." 
There  the  document  was  obtained  by  the  client,  not  the  solicitor, 
and  the  case  is  d  fortiori  where  (as  is  more  usual)  the  document 
is  obtained  by  the  solicitor  himself. 

.  As  to  Wheeler  v.  Le  Marchant  (4),  I  do  not  think  that  either 
Sir  George  Jessel,  M.K.,  or  Lord  Justice  Cotton,  who  were  members 
of  the  Court  which  decided  that  case  on  appeal,  meant  to  depart 
from  the  principles  which  had  been  laid  down  by  them  in  the 
cases  to  which  I  have  referred.    Wheeler  v.  Le  Marchant  was  a 


(1)  2  Ch.  D.  644. 

(2)  3  Q.  B.  D.  315. 


(3)  3  Q.  B.  D.  322. 

(4)  17  Ch.  D.  675. 
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peculiar  case.  In  an  action  for  specific  performance  of  a  building  STIRLING, J. 
contract  to  take  on  lease  building  land,  the  defendants  sought  to  1893 
protect  from  production  letters  which  had  passed  between  their  Leaeotd 
solicitors  and  their  surveyors;  and  it  was  held  on  appeal  that  Halifax 
the  defendants  must  produce  the  letters,  except  such  of  them,  if  "^"^g^^^™^^ 
any,  as  the  defendants  should  state  by  affidavit  to  have  been  Company. 
prepared  confidentially  after  dispute  had  arisen  between  the 
plaintiff  and  defendants,  and  for  the  purpose  of  obtaining  in- 
formation, evidence,  or  legal  advice  with  reference  to  litigation 
existing  or  contemplated  between  the  parties  to  the  action.  It 
was  contended  in  that  case  that  all  communications  to  a  solicitor 
for  enabling  him  to  advise  his  client  were  privileged.  The 
Master  of  the  KoUs  said  that  it  had  never  been  decided  that 
documents  were  protected  merely  because  they  were  produced 
by  a  third  party  in  answer  to  an  inquiry  made  by  the  solicitor, 
and  he  repeated,  in  other  words,  what  he  had  said,  in  Anderson  v. 
Bank  of  British  Columhia  (1),  as  to  the  grounds  on  which  a  com- 
munication to  a  solicitor  may  be  protected  from  production.  I 
do  not  think  that  the  Court  of  Appeal  intended,  in  Wheeler  v. 
Le  Marchant  (2),  to  limit  the  rule  of  the  Court  with  regard  to 
communications  to  solicitors  in  contemplation  of  litigation,  or 
for  the  purpose  of  obtaining  evidence  with  reference  to  it. 

I  will  now  look  at  the  practical  effect  of  that  rule.  A  person 
apprehensive  of  an  action  goes  to  consult  his  solicitor,  who  says 
that  before  advising  he  should  like  an  interview  with  a  third 
party  who  is  acquainted  with  the  matter.  That  person  is  invited 
to  come  to  the  solicitor's  office.  He  comes,  and  the  solicitor 
writes  down  what  he  says,  and  that  is  preserved.  Such  a  docu- 
ment would  plainly  fall  within  the  rules  laid  down  by  the  late 
Master  of  the  Kolls,  and  would  be  privileged  against  discovery. 

In  the  present  case  the  client  is  not  an  ordinary  litigant ;  he 
is  a  trustee  in  bankruptcy,  and  he  has  power  to  compel  informa- 
tion to  be  given,  which  an  ordinary  litigant  has  not.  In  such  a 
case  as  I  have  just  referred  to,  the  client  could  only  rely  upon 
voluntary  statements  made  by  a  person  acquainted  with  the  case. 
Trustees  in  bankruptcy  and  liquidators  of  companies  have  wider 
powers.  Sect.  27  of  the  Banhru^ptcy  Act,  1883,  provides  that  the 
(1)  2  Ch.  D.  644.  (2)  17  Ch.  D.  675. 
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STIKLING,.!.  Court  may,  on  the  application  of  tlie  Official  Eeceiver  or  trustee, 
1893       summon  before  it  the  debtor  or  his  wife,  or  any  person  known  or 
LeTroyd    suspected  to  have  in  his  possession  any  of  the  estate  or  effects 
Halifax    ^^^^^^g^^g  debtor,  or  supposed  to  be  indebted  to  the 

Joint  Stock  debtor,  or  any  person  whom  the  Court  might  deem  capable  of 
Company,  giving  information  respecting  the  debtor,  his  dealings,  or  pro- 
perty,  and  the  Court  may  require  any  such  person  to  produce 
any  documents  in  his  custody  or  power  relating  to  the  debtor, 
his  dealings,  or  property,  and  may  examine  such  person  on  oath. 
Official  liquidators,  as  is  well  known,  have  similar  powers  in  the 
winding  up  of  insolvent  companies. 

The  nature  of  this  27th  section  is  explained  by  Mr.  Justice 
Chitty  in  In  re  Greys  Brewery  Gomjpany  (1),  which  was  a  case 
under  sect.  115  of  the  Companies  Act,  1862.   That  learned  Judge, 
'    in  the  course  of  his  judgment,  says  (2)  :  "  The  115th  section  of 
the  Com'panies  Act,  1862,  was  undoubtedly  inserted  by  the  Legis- 
lature in  that  Act  on  the  same  principle  as  a  similar  clause  in 
the  Bankruptcy  Act  of  1849,  and  there  is  in  the  Bankruptcy  Act 
of  1869  a  section  which  is  substantially  to  the  same  effect  as 
that  which  was  in  the  older  Act  of  1849,  and  in  the  Companies 
Act  of  1862.    JSTow,  the  object  of  all  these  sections  is  to  enable 
the  Court  to  obtain  information.    I  do  not  say  that  is  the  sole 
object,  because  other  matters  are  mentioned  in  the  115th  section, 
but  the  principal  object  is  to  obtain  information  from  any  persons 
capable  of  giving  any  information  concerning  the  trade  and 
affairs  of  the  company.    The  nature  of  the  proceedings  is  essen- 
tially this  :  The  person  examined  is  not  examined  as  a  witness ; 
and  to  talk  of  examination-in-chief,  or  cross-examination,  or 
re-examination  in  a  case  of  this  kind,  is  to  use  terms  that  are 
really  not  applicable.    What  is  being  done  is  this  :  discovery  is 
sought  to  be  obtained  which  may  be  useful  to  the  Court  in  the 
conduct  of  the  proceedings  in  the  winding-up,  and  to  my  mind, 
looking  at  the  section  and  the  purpose  for  which  the  provisions 
of  that  section  were  inserted,  an  examination  of  this  kind  must  be 
considered  in  the  nature  of  a  secret  proceeding."    Then,  further 
on,  his  Lordship  says  (3) :  "  The  result  of  the  examination — that 

(1)  25  Ch.  D.  400.  (2)  25  Ch.  D.  403. 

(3)  25  Ch.  D.  404. 
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which  is  written  down — is  not  evidence  against  anybody  else.    It  STIRLING, 
is  the  statement  on  oath  of  the  person  under  examination,  but  1893 
the  examination  is  not  a  proceeding  in  the  nature  of  a  litigious  Learoyd 
proceeding  between  parties,  the  object  of  the  examination  being,  Halifax 
as  I  have  already  stated,  to  get  information  in  order  to  see  what  Joint  Stoc 

1      •  1  Banking 

course  ought  to  be  followed  with  reference  to  some  matter  or  Company. 
some  claim  which  the  official  liquidator  when  he  applies  to  the  " 
Court,  is  allowed  to  state  privately."    Now,  sect.  27  of  the 
Bankruptcy  Act  of  1883  corresponds  as  to  its  first  four  paragraphs 
with  sects.  96,  97,  and  98  of  the  BanJcruptcy  Act  of  1869. 

The  client,  then,  in  this  case,  having  the  power  of  obtaining 
information  conferred  upon  him  by  the  27th  section  of  the  Act 
of  1883,  goes  to  his  solicitor  and  asks  for  his  advice.  The 
solicitor  says :  "  You  have  the  power  of  getting  information 
which  I  advise  you  to  avail  yourself  of,  so  that  I  may  have  the 
means  of  advising  you."  The  trustee  then  takes  out  a  summons, 
and  gets  leave  to  examine  certain  persons  named.  His  solicitor 
personally  conducts  the  examination  and  gets  a  transcript  of  the 
proceedings.  That  transcript  is  a  private  document.  It  is  true 
that  the  Kules  in  Bankruptcy  provide  that  the  evidence  so 
taken  is  to  be  filed ;  but  they  do  not  say  that  it  is  to  be  filed 
immediately.  If  that  was  done  the  main  object  of  the  examina- 
tion might  often  be  defeated.  The  point  has  often  been  con- 
sidered both  by  myself  and  by  other  Judges  with  reference  to 
depositions  taken  under  sect.  115  of  the  Companies  Act,  1862. 
The  practice  under  that  section  in  all  branches  of  the  Court  is 
that  the  depositions,  when  taken,  shall  be  returned  to  the  Chief 
Clerk  for  use  in  the  liquidation ;  but  they  are  not  filed  until 
the  Court  is  satisfied,  through  the  Chief  Clerk,  that  no  harm  can 
be  done  by  their  publication. 

These  depositions  are  accordingly  regarded  as  private  docu- 
ments ;  and  why  should  not  a  document  obtained  by  a  trustee 
in  bankruptcy  for  his  own  information,  in  order  to  enable  his 
solicitor  to  advise  him  as  to  future  proceedings,  be  privileged  ? 
If,  instead  of  putting  the  Court  of  Bankruptcy  in  motion,  under 
sect.  27,  the  trustee  had,  at  the  instance  of  his  solicitor,  written  to 
the  bank  manager  making  inquiries,  and  had  got  a  letter  stating 
the  facts,  that  would  have  been  a  privileged  communication ; 
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STIRLING,,!,  and  I  fail  to  see  why  a  document  such  as  a  transcript  giving 
1893       the  result  of  information  obtained  at  an  examination  for  the 
Learoyd    same  purpose  should  not  be  privileged  likewise.    Here  the 
Halifax    examination  was  conducted  by  the  solicitor  himself,  which  makes 
Joint  Stock  the  case  stronger ;  and,  according  to  his  evidence,  he  stated 
Company,    the  purpose  of  it  to  the  registrar  in  bankruptcy.    That  evidence 
amounted  to  this — that  the  examination  took  place  with  the 
view  of  enabling  the  solicitor   in   his  professional  capacity 
to  advise  the  trustee  in  bankruptcy  whether  this  action  should 
be  brought  or  not.    So  if  privilege  has  been  sufficiently  claimed, 
this  document  is  one  which  is  capable  of  being  privileged. 
In  my  opinion,  privilege  has  been  sufficiently  claimed,  and  the 
application  fails,  and  must  be  refused  with  costs. 

Solicitors :  Jaques  &  Go. ;  Walter  Helliivell,  agent  for  Juhlj 
Booth,  &  HeUhvell,  Halifax, 

W.  W.  K. 
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In  re  KIDD  &  GIBBON'S  CONTEACT. 


KEKEWICH, 
J. 


[1892    K.  995.] 


1893 


Vendor  and  Purchaser — Succession  Duty — Sale  free  from  Incumhrances  hut  sub-   Jan.  24:,  25. 
ject  to  Leases — Duty  in  respect  of  Increased  Value  on  Determination  of  " 
Leases — Succession  Duty  Act  (16  &  17  Vict.  c.  51),  ss.  2,  20  lEevised  Ed. 
Statutes,  vol.  xi.,  pp.  595,  599]. 

Where  land  subject  to  leases  is  sold  in  fee  simple  free  from  incum- 
brances, and  without  provision  as  to  succession  duty,  duty  which  will 
become  payable  in  respect  of  the  increased  value  of  the  property  on  the 
determination  of  the  leases,  and  of  which  payment  has  been  postponed 
under  sect.  20  of  the  Succession  Duty  Act,  must  be  borne  by  the 
vendor. 

This  was  a  summons  under  the  Vendor  and  Purchaser  Act, 
1874,  taken  out  by  a  purchaser  of  freehold  property  comprised 
in  a  contract  for  sale  dated  the  31st  of  March,  1892,  asking  for 
a  declaration  that  the  vendors  were  liable  for  and  ought  to  pay 
the  succession  duty  in  respect  of  the  whole  of  their  interest  in 
the  property  contracted  to  be  sold. 

The  contract  contained  (inter  alia)  the  following  provisions : — 

"  1.  The  vendors  are  to  sell  and  the  purchaser  is  to  purchase 
at  the  price  of  £41,000,  the  freehold  property  described  in  the 
schedule  hereto,  subject  to  the  leases  affecting  the  same,  but  free 
from  incumbrances." 

"  4.  The  abstract  of  title  is  to  commence  with  certain  inden- 
tures of  lease  and  re-lease,  dated  respectively  the  1st  and  2nd  of 
July,  1 818 ;  part  of  the  property  was  demised  by  a  lease  (still 
subsisting)  dated  in  1813,  and  the  remaining  portion  was  demised 
by  a  lease  (still  subsisting)  dated  in  1814.  Counterparts  or 
copies  of  the  said  two  leases  have  been  produced  to  the  purchaser, 
and  he  shall  be  deemed  to  purchase  with  notice  of  all  the  con- 
tents thereof."  ^ 

"  6.  The  property  is  sold  subject  to  all  quit,  chief,  and  other 
rents,  rights  of  way  and  other  easements  (if  any)  affecting  the 
same,  and  to  any  subsisting  liability,  under  inclosure  award, 
covenant,  or  otherwise,  to  repair  the  fences,  roads,  or  streets,  and 
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KEKEWICH,  to  the  rights  of  the  tenants  to  fixtures  (if  any),  or  to  their 
statutory  rights." 

1893 

"  7.  The  vendors  are  the  only  children  of  Bobert  Charles  Eidd, 
KiDD  &     deceased,  named  in  the  will  of  Fanny  Kiddy  dated  the  28th  of 
CoNTEACT    I^^cember,  1862.    The  purchaser  shall  not  require  any  evidence 

  of  this  fact,  or  of  the  deaths  of  the  said  Robert  Charles  Kidd  and 

his  wife  Mary  Jane  Kidd,  other  than  a  statutory  declaration  of 
those  facts." 

The  contract  contained  no  mention  of  succession  duty. 

Upon  the  investigation  of  the  title,  it  appeared  that  by  the 
will  of  Fanny  Kidd,  the  grandmother  of  the  vendors,  the  property 
was  demised  to  her  son  Bobert  Charles  Kidd  for  life,  with  re- 
mainder to  Mary  Jane  Kidd,  his  wife,  for  life,  with  remainder  to 
the  vendors.  Mary  Jane  Kidd,  survived  Bobert  Charles  Kidd,  and 
died  some  years  prior  to  the  date  of  the  contract.  At  her  death 
the  property  was  subject  to  the  existing  leases  referred  to  in  the 
contract,  which  would  expire  in  1897,  and  the  vendors  had  only 
paid  succession  duty  on  the  value  of  the  ground  rents,  leaving 
the  duty  payable  in  respect  of  the  increased  value  of  the  pro- 
perty accruing  on  the  determination  of  the  leases  to  be  paid 
when  the  leases  expired,  in  accordance  with  the  provisions  of 
sect.  20  of  the  Succession  Duty  Act, 

The  amount  of  the  ground  rents  was  £67  10s.  per  annum  ;  but 
the  annual  rack  rental  was  estimated  to  amount  to  £4000  or 
£5000. 

In  correspondence  with  the  purchaser's  solicitors  the  Commis- 
sioners of  Inland  Kevenue  had  stated  that  on  the  determination 
of  the  leases  further  claims  for  succession  duty  would  arise,  and 
would  have  to  be  paid  by  the  then  owner  of  the  property  unless 
now  commuted  or  compounded  for  by  the  vendors. 

The  question  was  now  argued  whether  the  additional  duty, 
which  would  become  payable  on  the  determination  of  the  leases 
in  1897,  ought  to  be  discharged  by  the  vendors  or  the  pur- 
chaser. 

Colt,  for  the  purchaser : — 

The  duty,  being  payable  in  respect  of  a  succession  which  took 
place  before  the  date  of  the  contract,  is  payable  by  the  vendors. 
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This  is  tlie  ordinary  case  of  a  sale  in  fee  simple  free  from  incum-KEKEWlOH, 


1893 


brances  but  subject  to  leases,  and  the  vendors  have  received  by- 
way of  purchase-money  the  entire  value  of  their  succession. 
Though  the  contract  discloses  the  leases,  it  does  not  disclose  the  ku)b& 
fact  that  there  is  succession  dutv  char2:eable,  but  remaining  Gibbon's 

unpaid  by  the  indulgence  of  the  Legislature.    Though  payable   

in  futuro  it  is  a  charge  in  prwsenti  which  the  vendors  are 
bound  to  discharge.  If  the  liability  had  been  disclosed  in  the 
contract  and  thrown  upon  the  purchaser,  he  would,  of  course, 
have  paid  a  less  price  for  the  property.  It  was  not  the  intention 
of  the  Legislature  by  the  Succession  Duty  Act  to  alter  the  law  as 
between  vendor  and  purchaser,  and  there  is  nothing  in  sect.  20 
of  the  Act  which  can  alter  the  incidence  of  the  liability  as 
between  them.  It  is  well  settled  that  on  a  sale  of  the  fee  simple 
in  possession  by  tenant  for  life  and  remainderman  together,  the 
duty  is  discharged  by  the  vendors :  Dart's  Vendors  and  Pur- 
chasers (1) ;  In  re  Cooper  &  Allen's  Contract  (2) ;  although  in 
that  case  the  succession  accrues  after  the  contract,  whereas  in 
the  present  case  it  accrued  previously  to  the  contract.  It  is 
doubtful  whether  the  vendors  have  not  obtained  the  full  value 
of  the  succession  under  sect.  37  of  the  Act.  They  have,  in  truth, 
sold  the  property  for  its  full  market  value,  freed  from  a  charge 
which  they  now  say  the  purchaser  ought  to  bear. 

Davenport,  for  the  vendors : — 

The  duty  ought  to  be  paid  by  the  purchaser.  By  clause  4  of 
the  contract  he  had  notice  of  the  contents  of  the  leases,  and  his 
purchase-money  was  paid  for  the  reversionary  value  of  the  pro- 
perty to  arise  on  their  determination.  By  clause  7  he  was 
apprised  that  a  succession  had  taken  place,  and  knew,  therefore, 
that  he  was  buying  a  reversionary  interest  in  respect  of  which  a 
sum  would  be  payable  by  way  of  duty  when  he  became  entitled 
to  a  property  of  increased  value  on  the  expiration  of  the  leases. 
The  rule  is  clear  that  where  a  purchaser  buys  a  reversion  or 
remainder  expectant  on  the  determination  of  a  prior  estate 
the  duty  is  payable  by  him:   see  Cooper  v.  Trewhy  (3),  the 

(1)  5tli  Ed.  p.  592;  6tli  Ed.  p.  667.  (2)  4  Ch.  D.  802,  827. 

(3)  28  Beav.  194. 

Vol.  I.  1893.  3  C  1 
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1893 
In  re 

KiDD  & 


KEKEWICH,  case  of  a  remainder  in  fee  expectant  on  the  death  of  a  tenant 
for  life ;  and  In  re  Langham  (1),  the  case  of  an  expectancy. 
There  can  be  no  distinction  in  principle  between  the  pur- 
chase of  a  reversion  expectant  on  the  determination  of  a  term 
Gibbon's    of  years  and  that  of  a  reversion  expectant  on  the  determina- 

CONTEAOT.  1  . 

  tion  of  a  life  estate  ;  and  in  Hanson  on  Succession  Duties  (2), 

sect.  20  of  the  Succession  Duty  Act,  dealing  with  a  reversion  on  a 
lease,  and  the  5th  section,  dealing  with  a  reversion  on  a  life 
estate,  are  treated  as  analogous.  The  amount  of  the  payment  to 
be  made  in  1897  is  necessarily  matter  of  uncertainty,  and  can 
only  be  compounded  with  the  permission  of  the  Crown. 


Kekewich,  J. : — 

It  is  well  settled  that  the  purchaser  of  a  reversion  bears, 
amongst  other  burdens,  that  of  the  payment  of  succession, duty, 
payable  when,  by  death  or  otherwise,  the  reversion  is  converted 
into  an  estate  in  possession ;  and,  on  the  other  hand,  it  is  equally 
well  settled  that  where  a  purchaser  buys  an  estate  in  possession, 
notwithstanding  that  he  buys  it  in  part  from  owners  in  remainder — 
as,  for  instance,  where  he  buys  from  owners  of  prior  estates  with 
the  concurrence  of  the  remaindermen  in  fee — he  is  entitled  to 
have  the  estate  in  fee  in  possession  cleared  from  the  burden  of 
the  succession  duty,  which  will  become  payable  on  the  deter- 
mination of  the  prior  estates.  In  the  present  case  I  am  dealing, 
not  with  an  estate  in  one  for  life  with  remainder  over,  but  with 
an  estate  in  fee  simple  subject  to  a  lease.  No  doubt,  strictly 
speaking,  that  is  a  reversion.  The  purchaser  does  not  buy  a 
vacant  possession.  He  takes  a  reversion  expectant  on  the  lease, 
but  not  a  reversion  in  respect  of  which  succession  duty  is  to 
become  payable  when  it  becomes  an  estate  in  possession.  What 
he  takes  is  for  all  purposes  an  estate  in  possession,  and  often 
all  the  more  valuable  because  the  property  is  let.  Now,  under 
what  branch  of  the  rule  does  the  present  case  fall  ?  Assuming, 
as  I  do  for  the  moment,  that  there  is  nothing  in  the  contract  to 
shew  that  the  purchaser  took  anything  less  than  an  estate  in  fee 
simple,  subject  only  to  the  leases,  it  seems  to  me  that  he  is 


(1)  60  L.  J.  (Ch.)  110. 


(2)  3rd  Ed.  p.  299. 
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entitled  to  have  the  property  conveyed  clear  of  all  burdens  KEKEWICH, 
including  this  liability  in  respect  of  the  duty  which  will  be 
payable  out  of  the  property  and  chargeable  on  the  property  by-  v^v^ 
and-by,  but  which  does  not  really  arise  by  the  determination  of    kidd  & 
the  leases,  but  on  an  entirely  different  event.    It  does  not  occur  (gibbon's 

to  me  that  the  Act  of  Parliament  can  govern  the  conclusion  of   

the  Court  in  a  case  of  this  kind,  because  the  question  has  only 
to  be  determined  between  vendor  and  purchaser.  The  rights  of 
the  Crown  are  of  course  quite  clear,  however  I  decide  the  case. 
The  succession  of  the  vendors  to  the  estate  occurred  long  ago ; 
but  the  payment  of  succession  duty  in  respect  of  the  reversionary 
value  was  postponed  until  by  the  determination  of  the  leases  the 
vendors  should  become  entitled  to  the  enjoyment  in  possession, 
and  there  is  consequently  now  a  charge  for  some  amount  or 
other — a  burden  which  cannot  be  thrown  off  except  by  payment 
to  the  Crown.  To  my  mind,  therefore,  it  is  reasonably  clear  that 
the  purchaser,  taking  an  estate  in  possession  subject  to  the  leases, 
is  entitled  to  say  to  the  vendors,  "  Give  me  such  an  estate  as  I 
should  enjoy  if  it  were  discharged  from  this  burden."  Then  it 
is  said,  there  is  only  one  way  of  doing  that,  viz.,  that  the  duty 
can  be  compounded,  and  that  cannot  be  done  without  the 
authority  of  the  Crown ;  that  it  is  a  discretionary  thing,  and  that 
there  is  a  difficulty,  as  no  one  knows  what  will  be  the  value  of 
the  property  upon  the  determination  of  the  leases.  A  complete 
answer  to  that  is,  that  if  the  vendors  are  unable  to  discharge  the 
burden,  if  they  have  sold  the  property  charged  with  a  burden 
which  they  'are  unable  to  ascertain,  then  they  fail  to  make  a 
good  title,  and  the  purchaser  cannot  be  compelled  to  complete. 
Then  it  is  said  that  the  purchaser  really  knew  that  he  was 
buying  this  property  subject  to  the  charge.  It  is  not  pretended 
that  it  is  expressly  mentioned  upon  the  face  of  the  contract,  or 
that  it  is  directly  disclosed  by  its  terms  ;  but  it  is  said  that  under 
clause  4  he  had  notice  of  the  contents  of  the  leases,  and  that 
clause  7  shews  that  the  vendors  were  claiming  as  successors  in 
title  to  some  one  who  was  dead ;  but  though  that  might  afford 
some  indication  of  the  nature  of  the  title,  there  is  no  intimation 
on]  the  contract  sufficient  to  shew  what  it  would  be  necessary 
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KEKEWICH,  to  allege  to  support  the  vendor's  contention.    I  hold  that  a 
purchaser  buying  an  estate  in  possession  subject  to  a  lease  is 
v^v^       entitled  to  have  that  estate  free  from  succession  duty.  It 
KiDD  &     follows,  that  in  order  to  get  rid  of  that  obligation  the  vendor 
Gibbon's    must  set  out  on  the  face  of  the  contract  the  existence  of  the 

CONTEACT.  _  .      _         ^  -  .  ^ 

  burden,  and,  I  am  inclined  to  think,  must  even  go  further  ana 

expressly  relieve  himself  from  the  obligation  of  discharging  that 
burden.  The  purchaser's  objection  is  a  good  one,  and  the  vendors 
must  pay  the  costs  of  the  proceedings. 

Solicitors  for  the  purchaser :  Langley,  Gibbon,  &  Moore, 
Solicitors  for  the  vendors  :  Pickering  dt  Neilson. 

C.  C.  M.  D. 


KEKEWICH,  WILLIAMS  V.  JENKINS. 

J. 

1893  [1892    W.  2013.] 

Jan^Q.  ^e^^ZetZ  Land  Acts — Tenant  for  Life — Person  having  Poivers  of  Tenant  for  Life 
■ — Trust  for  Accumulation  of  Income  for  Payment  of  Debts — Determination 
or  Suspension  of  Life  Estate — Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  88),  s.  2  suh-ss.  2,  5,  7  ;  s.  58  suh-s.  I.  cl.  vi. 

A  testator  devised  his  real  estate  to  trustees  upon  trust  to  permit  his 
daughter  to  receive  the  rents  and  profits  during  her  life  for  her  separate 
use,  and  directed  that  if  a  certain  claim  against  him  for  £1000,  settled  by 
him  on  her  marriage,  should  be  enforced,  then  "  all  her  interest  and  benefit 
from  the  estate  "  should  "  cease  until  all  the  debts  and  claims  on  the  same 
were  paid  ;  with  a  gift  over  at  her  death  in  favour  of  her  children.  After 
the  testator's  death  the  claim  for  £1000  was  enforced.  The  personal  estate 
of  the  testator  was  insufficient  for  payment  of  the  £1000  and  other  debts 
and  claims.  The  daughter,  who  was  the  heiress-at-law  of  the  testator, 
claimed  a  declaration  that  she  had  the  powers  of  a  tenant  for  life,  under 
the  settlement  created  by  the  will,  within  the  meaning  of  the  Settled  Land 
Act,  1882 

Jleldj  that  the  life  estate  given  by  the  will  to  the  daughter  was  not 
gone,  but  only  suspended;  that  there  was  an  implied  trust  for  payment  of 
the  debts  and  claims  by  the  trustees ;  that  when  those  were  paid  the 
daughter  would  come  in  again  by  virtue  of  her  suspended  estate,  and  be 
equitable  tenant  for  life ;  and  that  as  the  implied  trust  for  payment  of 
debts  was  one  which  might  be  properly  carried  out  by  accumulating  the 
rents  and  profits,  if  it  were  necessary  from  time  to  time  so  to  do,  it  was 
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substantially  a  "  trust  for  accumulation  of  income  "  for  payment  of  debts  KEKEWICHy 
within  sect.  58,  sub-sect.  I.  el.  vi.,  and  the  daughter  was  therefore  a  person  J- 
entitled  to  exercise  the  powers  of  a  tenant  for  life.  1893 

AdJOUENED  summons.  wi^ITAMs 

V. 

John  Jenkins,  by  his  will  dated  the  20th  of  January,  1874,  Jenkins. 
gave,  devised,  and  bequeathed  to  trustees  certain  specified  real  "~" 
estate,  and  all  other  his  real  and  personal  estate  whatsoever, 
wheresoever,  and  of  what  nature  or  kind  soever  the  same  might 
be,  Upon  trust  that  they  do  pay  an  equal  sum  with  my  brother 
Lewis  Jenkins  towards  paying  the  debt  of  the  Welsh  Wesley  an 
€lha]pely  Quaker's  Yard,  upon  trust,  that  they  do  pay  the  sum  of 
£100  sterling  annually  out  of  my  estate  towards  my  debt  until 
the  whole  be  paid,  and  if  the  estate  shall  increase  in  value,  such 
increase  to  be  added  to  the  £100  annually  towards  paying  my 
debt  until  the  whole  be  paid,  upon  trust  to  permit  my  daughter 
Elizaheth,  the  wife  of  Morgan  Williams,  to  hold  and  receive  the 
rents,  issues,  and  profits  thereof  during  her  life,  and  retain  the 
same  for  her  own  separate  use  and  benefit  absolutely,  free  from 
the  debt,  control,  or  engagements  of  her  present  husband,  or  any 
future  husband  she  may  marry,  subject  to  educating  her  children, 
and  after  deducting  the  payments  as  aforesaid,  and  fair  payment 
to  the  said  Lewis  Jenkins  and  John  Jenkins  for  their  services  as 
trustees,  and  if  the  claim  of  the  £1000  settled  on  the  marriage 
of  my  said  daughter  Elizaheth  be  enforced  for  payment,  or  any 
disturbance  made  respecting  the  same,  then  all  her  interest  and 
benefit  from  the  estate  to  cease,  until  all  the  debts  and  claims 
on  the  same  be  paid,  upon  trust  that  at  the  death  of  my  said 
daughter  Elizabeth  to  permit  and  suffer  my  grandchildren  of  her 
issue  to  enter  into,  hold,  occupy  and  enjoy,  or  to  receive  and 
take  the  rents  and  profits  as  follows,"  and  the  testator  then 
proceeded  to  make  certain  dispositions  in  favour  of  the  children 
of  his  daughter. 

The  testator  died  on  the  23rd  of  January,  1874. 

By  the  settlement  made  on  the  marriage  of  the  testator's 
daughter,  and  dated  the  18th  of  September,  1867,  the  testator 
had  charged  his  real  estate  with  the  payment  of  the  sum  of 
£1000  to  the  trustees  of  the  settlement  to  be  held  upon  certain 
trusts  for  the  benefit  of  the  daughter  and  her  children. 
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KEKEWICH,     After  the  death  of  the  testator,  the  trustees  of  the  settlement 
^'        demanded  payment  of  the  £1000. 

The  personal  estate  of  the  testator  was  insufficient  for  payment 
Williams  ^^^^  satisfaction  of  the  £1000  and  other  debts  due  from  and 
Jenkins,     claims  against  his  estate. 

This  was  a  summons  by  the  testator's  daughter  asking  for  an 
order  declaring  that  she  was  tenant  for  life,  or  a  person  entitled 
to  exercise  the  powers  of  a  tenant  for  life,  under  the  settlement 
created  by  the  testator's  will,  within  the  meaning  of  the  Settled 
Land  Acts. 

■  Badcock,  for  the  Applicant : — 

The  Applicant  is  tenant  for  life  under  sect.  2,  sub-sect.  5,  of 
the  Settled  Land  Act,  1882,  as  being  the  person  for  the  time 
being  beneficially  entitled  to  possession.  Although  the  life 
interest  given  to  her  by  the  will  has  ceased,  yet  inasmuch  as 
there  is  no  trust  in  the  will  for  the  payment  of  debts  out  of  the 
real  estate,  she,  being  the  heiress-at-law,  remains  entitled  to 
possession,  and,  by  the  joint  effect  of  sub-sects.  2  and  5  of 
sect.  2,  is  tenant  for  life  under  the  Act :  see  WolstenJiolme  and 
Brinton  (1),  and  Li  re  Atlierton  (2),  which  is  a  clear  decision  to 
that  effect  and  governs  this  case. 

If,  however,  it  be  held  that  there  is  in  the  will  an  implied 
trust  for  payment  of  debts  out  of  the  real  estate,  the  applicant, 
independently  of  her  title  as  heiress-at-law,  is  a  person  having 
the  powers  of  a  tenant  for  life  under  sect.  58,  sub-sect.  I.  cl.  vi., 
inasmuch  as  such  trust  is  in  substance  a  trust  "for  accumu- 
lation  of  income  for  payment  of  debts  "  within  the, meaning  of 
that  sub-section. 

Warlters  Home,  for  the  children  of  the  Applicant,  adopted  the 
same  arguments. 

Warmington,  Q.C.,  and  8.  B.  L.  Bruce,  for  the  trustees  of  the 
will 

The  Applicant  is  neither  tenant  for  life  within  sect.  2,  nor  a 
person  having  the  powers  of  a  tenant  for  life  within  sect.  58, 

(1)  6tli  Ed.  p.  237,  239.  (2)  W.  N.  (1891)  85. 
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sub-sect.  I.  cl.  vi.    The  case  is  governed  by  In  re  Strangways  (1),KEKEWI0H, 
where  there  was  an  estate  limited  to  trustees  for  a  term  of  years 
to  pay  debts,  and  then  upon  trust  to  settle  and  assure  the  estate 
to  the  use  of  a  tenant  for  life.  Williams 
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[Kekewich,  J. : — There  the  Court  of  Appeal  saw  that  the 
alleged  tenant  for  life  had  really  no  interest  until  the  deter- 
mination of  the  preceding  term  of  years.] 

The  principle  of  that  decision  applies  to  this  case  :  as  there 
the  tenant  for  life  had  no  interest  until  a  given  period  of  time 
was  completed,  so  here  she  has  no  interest  until  a  certain  event 
happens,  or  rather  a  given  purpose  is  fulfilled.  This  is  not  a 
mere  case  of  keeping  down  interest  on  charges,  as  in  In  re 
Atherton  (2),  but  the  tenant  for  life  is  to  take  nothing  until  the 
debts  are  paid. 

[Kekewich,  J. : — But  as  soon  as  the  debts  are  paid  she  comes 
in  again  as  of  her  original  estate.] 

She  is  not  now  tenant  for  life.  She  has  a  prospect  of  being 
so  when  the  debts  are  paid ;  but  at  present  she  is  neither  entitled 
to  possession  under  sect.  2,  nor  to  exercise  the  powers  of  a 
tenant  for  life  under  sect.  58,  because  there  is  on  the  true 
construction  of  this  will,  as  there  was  in  In  re  Strangways,  a 
paramount  trust  or  purpose  which  must  be  satisfied  before  she 
can  take  anything.  It  is  something  more  than  a  trust  for 
accumulation  of  income  for  payment  of  debts ;  it  is  a  paramount 
trust  for  payment  of  debts  quacunque  via,  whether  out  of  income 
or  corjpus  of  the  estate. 

Badcock,  in  reply : — 

If  there  is  an  implied  trust  for  the  payment  of  debts  by  the 
trustees,  either  it  must  be  by  accumulation  of  income,  in  which 
case  the  Applicant  must  have  the  powers  of  a  tenant  for  life 
under  sect.  58,  sub-sect.  I.  cl.  vi.,  or  it  must  be  in  the  nature  of 
an  incumbrance  or  charge  on  corjpus,  in  which  case  she  is  tenant 
for  life  under  sect.  2,  sub-sect.  7.  It  is  consistent  with  the 
object  of  the  Act  that  a  tenant  for  life  under  a  will  should  have 
a  power  to  sell,  and  that  such  power  should  not  be  paralysed  by 
(1)  34  Ch.  D.  423  (2)  W.  N.  (1891)  85. 
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EEKEWICH,  the  mere  insertion  of  a  trust  for  payment  of  debts.  On  the  true 
construction  of  this  will,  the  Applicant's  life  estate  is  merely 
suspended  until  payment  of  the  debts ;  when  that  purpose  is 
fulfilled,  the  estate  revives.  On  the  other  hand,  if  her  estate 
Jekkinb.  under  the  will^has  ceased,  then  as  heiress-at-law  she  is  tenant 
for  life  under  sub-sects.  2  and  5  of  sect.  2. 


1893 

Williams 


Kekewich,  J. : — 

It  was  the  intention  of  the  Legislature,  in  passing  the  Settled 
Land  Act,  1882,  to  confer  powers  of  sale  and  other  powers  not 
before  conferred  on  any  person  who  fairly,  according  to  popular 
language,  could  be  described  as  tenant  for  life  of  a  settled 
estate.  If  a  man  is  either  legal  or  equitable  tenant  for  life  of 
an  unincumbered  property,  then  he  is  clearly  within  the 
language  of  the  Act,  and  no  difficulty  whatever  arises.  But  it 
occurred  to  those  who  framed  the  Act,  that  there  were  numerous 
cases  in  which  a  large  variety  of  persons  were  not  cleanly 
entitled  to  life  estates,  but  entitled  subject  to  charges,  to 
portions,  or  to  annual  payments  for  jointures  or  otherwise,  and 
an  endeavour  was  made  to  meet  all  such  cases  by  providing 
that,  notwithstanding  that  the  interest  of  the  person  called 
tenant  for  life,  or  in  whom  the  powers  of  a  tenant  for  life 
were  vested,  might  be  of  a  shadowy  nature,  as  where  there 
was  a  tenant  for  life  of  an  estate  incumbered  beyond  its 
value,  still,  for  the  purposes  of  the  Act,  he  should  remain  a 
tenant  for  life.  That  is  provided  for  as  regards  incumbrances 
and  charges  by  sect.  2,  sub-sect.  7,  enacting  that  "  a  person 
being  tenant  for  life  within  the  foregoing  definitions  shall  be 
deemed  to  be  such  notwithstanding  that,  under  the  settlement 
or  otherwise,  the  settled  land,  or  his  estate  or  interest  therein, 
is.  incumbered  or  charged  in  any  manner  or  to  any  extent."  So 
that  the  Act  recognises  what  I  have  pointed  out — that  a  man 
may  be  tenant  for  life  of  an  estate  out  of  which  he  cannot  now, 
and  in  all  probability  never  will,  get  anything  at  all.  Then  by 
a  later  section — sect.  58 — the  same  policy  is  pursued  with 
reference  to  limited  owners  not  being  properly  described  as 
tenants  for  life,  or,  at  any  rate,  not  within  the  definition  con- 
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tained  in  the  earlier  part  of  the  Act.    I  must  take  it  that  theKEKEWlOH, 
Legislature  intended  to  comprise  in  the  description  in  sect.  58, 
persons  not  covered  by  the  language  of  sect.  2,  and  in  parti-  v^y^ 
€ular  of  sub-sect.  7,  which  I  have  read.    It  cannot  be  that  it  was  "^^^^^^^^s 
intended  again  to  describe  as  persons  who  might  exercise  the  Jenkins. 
powers  of  a  tenant  for  life  those  persons  who  had  already  been 
described  as  tenants  for  life ;  but  in  sub-sect.  I.  cl.  vi.  of  sect.  58 
there  is  this  description  of  a  man  who  is  not  a  tenant  for  life, 
but  a  person  who  is  to  exercise  the  powers  of  a  tenant  for  life : 

A  tenant  for  his  own  or  any  other  life,  or  for  years  determin- 
able on  life,  whose  estate  is  liable  to  cease  in  any  event  during 
that  life," — that  is  to  say,  before  the  cesser  actually  takes  place, 
but  when  his  estate  may  come  to  an  end  at  any  moment — 

whether  by  expiration  of  the  estate,  or  by  conditional  limita- 
tion, or  otherwise,  or  to  be  defeated  by  an  executory  limitation, 
gift,  or  disposition  over," — in  illustration  of  which  one  might 
cite  the  well-known  and  familiar  example  until  somebody  comes 
back  from  Borne — "  or  is  subject  to  a  trust  for  accumulation  of 
income  for  payment  of  debts  or  other  purpose."  If,  there- 
fore, according  to  that  enactment,  you  find  the  property  given 
to  trustees  in  trust  to  accumulate  the  income  for  payment  of 
debts  or  any  other  purpose  and  subject  to  that  trust  for  accumu- 
lation in  trust  for,  or  to  the  use  of  A.  for  life — for  it  matters  not 
whether  the  estate  of  A.  is  legal  or  equitable — then  A,  has  the 
powers  of  a  tenant  for  life  pending  the  trust  for  accumulation, 
and,  as  I  understand  the  Act,  notwithstanding  that  in  all  proba- 
bility, and  more  than  probability,  the  trust  for  accumulation  will 
extend  beyond  his  life ;  and  that  is  not  an  estate  coming  within 
sub-sect.  7  of  sect.  2,  or  any  other  sub-section  of  that  section, 
because  it  cannot  be  predicated  A.  in  that  case  that  he  is 
tenant  for  life ;  he  is  only,  of  course,  a  person  who  will  be  tenant 
for  life  when  the  trust  for  accumulation  comes  to  an  end,  and  he 
is  not,  for  the  purposes  of  this  Act,  made  a  tenant  for  life,  but 
only  a  person  who  is  to  exercise  the  powers  of  a  tenant  for  life. 
In  the  case  of  In  re  Strangways  (1),  the  Court  came  to  the  con- 
clusion that  the  person  there  put  forward  as  tenant  for  life  had 
no  estate  or  interest  at  all ;  that  there  was  a  term  of  twenty  years 

(1)  34  Ch.  D.  423. 
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KEKBWICH,  created  in  priority  to  the  alleged  estate  for  life ;  that  it  was  not 
J. 

^^^^  in  any  way  an  estate  for  life  in  possession  ;  and,  therefore,  there 
was  no  tenant  for  life  under  sect.  2,  and  no  person  who  could 
Williams  g^^gj^^jjgg  powers  of  a  tenant  for  life  under  sect.  58.  The 
Jenkins,  interest  which  had  not  come  into  existence,  and  could  not  come 
into  existence  until  the  expiration  of  the  term,  could  not  be 
recognised  as  an  interest  subject  to  a  trust.  It  was  an  estate 
which  had  no  present  existence  at  all. 

With  that  preliminary  statement  of  the  law  or  commentary 
on  the  statute,  I  proceed  to  see  what  is  the  construction  of  this 
particular  will.    The  testator  was  entitled  to  real  estate  subject 
to  certain  charges,  or,  as  he  describes  them,  "  debts  and  claims," 
on  the  same — that  is,  money  which  could  be  raised  by  proper 
proceedings  by  mortgagees  or  others  out  of  the  estate ;  and  one 
of  those  charges  was  a  sum  of  £1000  which  he  had  agreed  to  pay 
on  the  marriage  of  his  daughter,  whom  he  was  minded  to  make 
tenant  for  life  under  his  will.    Whether  that  sum  was  directly 
charged  or  not  is  immaterial,  because  it  was  a  debt  of  his,  and  as 
I  know  that  his  personal  estate  was  insufficient  to  pay  his  debts, 
it  became  by  that  mere  fact  a  charge  on  his  real  estate.  He 
desired  to  make  her  tenant  for  life,  and  that,  subject  to  her  life 
estate  and  not  otherwise,  the  property  should  descend  to  her 
children.    He  gives  her  a  life  estate  in  some  peculiar  language, 
which  it  is  fortunately  not  my  duty  now  to  construe.    He  gives 
the  property  to  her  for  life  for  her  separate  use,  subject  to 
educating  her  children,  and  after  deducting  the  payments  to 
which  he  particularly  refers.    I  think  that,  combining  that  with 
the  previous  language  of  the  will,  there  is  a  devise  of  the  property 
to  the  trustees,  and  combining  that  with  the  direction  to  pay 
debts,  the  legal  estate  must  be  vested  in  the  trustees  of  the  will, 
notwithstanding  that  otherwise  the  words  would  be  sufficient  to 
give  the  legal  estate  to  the  tenant  for  life.    Then,  having  given 
her  a  life  estate  of  that  character,  the  testator  proceeds  as 
follows : — [His  Lordship  read  the  rest  of  the  will  as  above  set 
out,  and  continued : — ]    I  need  not  now  consider  what  is  the 
meaning  of  the  word  "  disturbance,"  whether  it  is  simply  equiva- 
lent to  the  vulgar  word  "  row,"  or  refers  to  disturbance  of  property 
in  a  technical  sense.    The  clause  apparently  points  to  the  entire 
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cesser  of  her  life  estate,  and,  as  it  is  admitted  that  payment  hasKEKEWICH, 
been  enforced,  if  that  were  all  the  testator  had  done,  the  life  estate  ^' 
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would  have  ceased,  and  it  would  be  a  question  what  happened  to 
the  estate  pending  her  life,  whether  it  descended  to  her  as  heiress-  Williams 
at-law,  and  if  it  so  descended  to  her,  then  whether  she  could  be  Jenkins. 
properly  regarded  as  a  tenant  for  life  for  the  purposes  of  the  Settled 
Land  Act.  But  that  question,  to  my  mind,  does  not  arise,  because, 
though  he  uses  the  word  "  cease,"  he  does  not  mean  cesser  by  way 
of  absolute  determination  once  for  all ;  but  he  adds, "  until  all  the 
debts  and  claims  on  the  estate  be  paid  " ;  so  that  he  is  contem- 
plating something  less  than  cesser  in  the  proper  sense  of  that 
word.  He  is  contemplating,  and  fairly  expresses,  suspension 
until  the  debts  and  claims  should  be  paid,  not  the  destruction  of 
the  life  estate  which  had  before  been  given  to  her.  I  apprehend 
that  the  estate  of  the  lady  does  not  cease  altogether,  but  is  sus- 
pended until  the  debts  and  claims  have  been  paid,  and  that 
when  those  have  been  paid,  her  estate  revives  again.  Then 
what  happens  in  the  meantime  ?  Where  has  the  estate  gone  ? 
Mr.  Badcock  argues  that  as  the  testator  gives  no  power  to  any 
one  in  respect  of  the  debts  on  the  estate,  but  the  estate  is  not  to 
go  over  until  the  death  of  the  daughter — that  is  perfectly  clear, 
though  the  children  are  to  take — somebody  must  have  the  estate, 
and  somebody  must  do  what  the  testator  has  as  clearly  as  possible 
said  was  to  be  done,  namely^  see  that  the  debts  and  claims  are 
paid.  If  it  were  necessary  for  the  present  purpose,  I  should  not 
have  the  smallest  hesitation  in  implying  an  estate  in  the  trustees 
for  that  purpose,  and  a  direction  to  them  to  pay  the  debts  and 
claims;  but  as  I  have  already  held  that  they  take  the  legal 
estate,  there  is  no  difficulty  whatever  about  that.  During  the 
suspension,  instead  of  treating  the  daughter  as  equitable  tenant 
for  life,  they  are  to  pay  the  debts  and  claims,  and  when  once  the 
debts  and  claims  have  ^been  paid,  the  daughter  will  come  in 
again,  by  virtue  of  her  suspended  estate,  and  be  again  equitable 
tenant  for  life  in  possession.  That  is  my  construction  of  the 
will. 

Now,  in  what  does  this  case  differ  from  that  of  an  estate  for 
life  subject  to  a  trust  for  accumulation  for  payment  of  debts  ? 
It  differs  in  two  respects.    In  the  first  place,  there  is  no  trust  for 
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KBKEWICH,  accumulation  in  the  way  in  which  lawyers  speak  of  accumulation, 
because  there  are  no  words  directing  an  accumulation;  and, 
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secondly,  there  is  no  trust  here,  except  by  implication,  for  pay- 
WiLLiAMs  j^Qj^j^  Qjj^^f^  Qf  income.  It  is  merely  that  debts  and  claims  are 
Jenkins,  ^o  be  paid.  It  may  be  that  it  is  necessary  to  sell  or  mortgage 
the  corpus  for  that  purpose.  But  I  think  it  would  be  a  narrow 
construction  of  an  Act  of  Parliament,  having  a  policy  such  as  I 
have  endeavoured  to  expound,  to  say  that  the  phrase  "  subject  to 
a  trust  for  accumulation  "  means  only  when  there  is  such  a  trust 
for  accumulation  of  income  as  is  to  be  found  in  well-drawn  pre- 
cedents. The  trustees  here  could  properly  do  their  duty  by 
receiving  the  income  and  paying  it  over  from  time  to  time  in 
reduction  of  the  mortgage  debts.  It  may  be  that,  the  mort- 
gagees not  being  bound  and  not  being  willing  to  accept  pay- 
ment piecemeal,  the  trustees  must  accumulate  the  money.  At 
any  rate,  that  would  be  a  proper  way  of  treating  the  rents  and 
profits.  I  think  that  in  substance,  though  not  in  precise  words 
such  as  would  be  found  in  well-drawn  wills,  this  is  really  a  trust 
for  accumulation,  and  that  during  its  continuance  the  lady's  life 
estate  is  not  gone,  but  only  suspended ;  and  though  I  suppose  the 
draughtsman  of  the  section  never  thought  of  a  case  exactly  like 
this,  she  is,  within  the  meaning  of  the  Act,  tenant  for  life  subject 
to  a  trust  for  accumulation  for  payment  of  debts.  That  being  so, 
I  think  she  has  the  power  of  a  tenant  for  life  under  this  section, 
including  a  power  of  sale,  and  there  must  be  a  declaration  to 
that  effect. 

Solicitors :  Croivders  &  Vizard  ;  J.  H,  Wrentmore,  agent  for 
Frank  James  &  Sons,  Merthyr  Tydvil. 

0.  C.  M.  D. 
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SCHOLEY  V,  PECK.  homer,  J. 

1893 

[1891    S.    3111.]  ^ 

Jan.  11, 19. 

Solicitor— Charging  Order — "Property  recovered  or  preserved" — Action  for   

Specific  Ferformance — Mortgage — Priority — Solicitors  Act  (23  &  24  Vict, 
c.  127),  s.  28  \Pevised  Ed.  Statutes,  vol.  xiii.,p.  881]. 

In  1868  D.  mortgaged  three  leasehold  houses  to  the  trustees  of  ilf.'s 
settlement.  In  1877  M.  agreed  to  sell  the  three  houses  to  S.,  the  purchase- 
money  being  payable  by  instalments.  In  1881  >S^.  mortgaged  his  interest 
under  the  agreement  to  C.  In  1891  the  trustees,  as  mortgagees,  advertised 
the  three  houses  for  sale  by  public  auction.  At  this  time  S.  had  paid  the 
instalments  for  one  house,  and  he  brought  an  action  against  the  trustees 
and  M.,  claiming  specific  performance  of  the  agreement,  and  an  injunction 
to  restrain  the  sale.  At  the  trial,  the  Defendants  were  ordered  to  convey 
to  S.,  or  his  mortgagees,  the  one  house  in  respect  of  which  the  purchase- 
money  had  been  paid,  and  a  set-off  of  costs  was  directed. 

Pending  the  trial,  C.  had  refused  either  to  release  her  charge  over  the 
one  house  in  question  or  to  concur  in  any  way  with  S.  in  the  prosecution 
of  his  action. 

The  solicitors  of  S.  applied  for  a  charging  order  on  the  house  to  secure 
to  them  their  taxed  costs  of  the  action  :— 

Held,  that  they  were  entitled  to  the  order,  and  that  it  had  priority  over 
C.'s  mortgage. 

In  the  year  1868  one  Dormer  conveyed,  by  way  of  mortgage, 
to  J".  K.  Peclc,  B.  J.  King,  and  K.  Feck  (the  trustees  of  the 
marriage  settlement  of  /.  H.  Maynard),  three  leasehold  houses, 
Nos.  83,  109,  and  111,  Pembroke  Boad,  Kilhurn,  in  the  county  of 
Middlesex,  to  secure  the  repayment  of  £800  with  interest. 

On  the  3rd  of  July,  1877,  J.  H.  Maynard  without,  as  he 
alleged,  the  concurrence  of  his  said  trustees,  entered  into  a 
written  agreement  with  the  Plaintiff  for  the  sale  of  the  said 
three  houses  to  the  Plaintiff  for  the  sum  of  £800,  payable  by 
instalments.  The  agreement  contained  a  power  for  J.  H.  Maynard 
to  determine  it  in  certain  events,  and  a  proviso  that,  if  it  should 
be  determined  under  the  said  powers  by  reason  of  any  default  of 
the  Plaintiff,  the  Plaintiff  should  notwithstanding  be  entitled  to 
an  assignment  for  the  residue  of  the  term  of  one  of  the  said 
houses  for  every  principal  sum  of  £266  13s.  4d  previously  paid 
by  him. 
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EOMER,  J.      In  July,  1891,  the  said  trustees,  under  the  powers  of  their 
1893       mortgage  deed,  advertised  the  said  three  houses  for  sale  by 
SoHOLET    public  auction.    At  this  time  the  Plaintiif  had  paid  instalments 
Teck      under  the  agreement  amounting  to  £276.    Thereupon  the  Plain- 

  tiff  commenced  this  action  against  the  said  trustees  and  Maynard, 

claiming  specific  performance  of  the  said  agreement  so  far  as  the 
same  was  subsisting,  an  injunction  to  restrain  the  Defendant 
trustees  from  selling  the  house  No.  Ill  Pembroke  Boady  and 
other  relief.  Consequently  the  Defendants  withdrew  that  house 
from  the  sale,  and  gave  an  undertaking  not  to  sell  it  until  the 
trial  of  the  action.  On  the  delivery  of  the  statement  of  defence 
the  Plaintiff's  solicitors  became  aware,  for  the  first  time,  that 
the  Plaintiff  had  by  deed,  dated  the  1st  of  October,  1881, 
charged  his  interest  under  the  said  purchase  agreement  by  way 
of  mortgage  in  favour  of  a  Miss  Cardale.  On  this,  correspondence 
ensued  between  the  Plaintiff's  solicitors  and  Miss  Cardale's  soli- 
citors; but  she  declined  either  to  release  her  charge  on  No.  Ill 
FemhroTce  Road,  or  to  concur  with  the  Plaintiff  in  prosecuting 
his  action. 

By  the  judgment  in  the  action  the  Defendants  were  ordered 
to  assign  the  lease  of  No.  Ill  PemhroJce  Boad  to  the  Plaintiff 
or  his  mortgagees,  and  the  judgment  directed  that  such  costs 
as  were  payable  by  the  Defendants  to  the  Plaintiff  should  be  set 
off  against  the  costs  of  a  counter-claim  by  the  Defendants,  and 
other  costs  under  the  judgment,  payable  by  the  Plaintiff  to  the 
Defendants. 

The  Plaintiff's  solicitors  now  applied  for  a  charging  order  on 
No.  Ill  Pemhrohe  Boad  aforesaid,  "  being  property  recovered  or 
preserved  by  them  in  the  action,"  for  their  taxed  costs,  charges, 
and  expenses  as  solicitors  for  the  Plaintiff  in  the  action. 

Rowland  Jaclcson,  for  the  solicitors  : — 

The  result  of  the  action  has  been  to  prevent  the  sale  of  the 
house  and  to  recover  and  preserve  it  for  the  Plaintiff  and  his 
mortgagee.  Miss  Cardale.  A  charging  order  under  the  Solicitors 
Act,  1860,  is  in  the  nature  of  salvage  and  overrides  the  interests 
of  all  parties  in  the  property  preserved  :  Faithfull  v.  Ewen  (1) ; 

(1)  7  Ch.  D.  495. 
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Charlton  v.  Charlton  (1);  Greer  v.  Young  (2).  The  solicitors,  IlOMEE,J. 
therefore,  are  entitled  to  priority  over  Miss  Cardale's  mortgage.  1893 

Borthwichf  for  Miss  Gar  dale : —  v. 

Peck. 

The  charging  order  cannot  have  priority  over  this  mortgage,   

which  was  made  long  before  this  action  was  commenced.  The 
<loctrine  of  salvage  stands  upon  an  implied  authority  or  request : 
Falche  v.  Scottish  Imperial  Insurance  Company  (3).  There  was 
no  such  implied  authority  here.  There  was,  on  the  contrary,  a 
-distinct  refusal  by  the  mortgagee  to  allow  these  solicitors  to  act 
for  her. 

Howland  Jachson,  in  reply. 


1893.  Jan.  19.    Eomek,  J.  :— 

I  have  considered  the  cases  cited  in  the  course  of  the  arguments 
and  others  bearing  on  charging  orders  obtained  under  the  Soli- 
citors Act,  1860.  These  authorities  shew  that  what  is  recovered  by 
the  action  of  the  solicitor  is  to  be  treated  as  if  he  had  earned 
salvage,  and  that  he  is  to  be  paid  for  his  services  on  the  theory 
that  salvage  services  have  been  rendered.  The  28th  section  of 
the  Act  is  very  general  in  its  terms.  It  authorizes  a  charge 
not  on  the  mere  interest  of  the  Plaintiff,  but  on  all  property 
recovered  in  the  action,  whether  for  the  Plaintiff  only,  or  for 
him  in  connection  with  others.  It  is  not  necessary  that  the 
property  charged  should  belong  to  the  same  person  as  employed 
the  solicitor  ;  but  it  must  be  by  reason  of  the  employment  that 
the  property  is  preserved.  Here  undoubtedly  the  property  was 
preserved  by  the  action  brought  by  these  solicitors  on  behalf 
of  the  Plaintiff,  and  but  for  the  proceedings  taken  by  them 
the  mortgagee  would  have  lost  her  security.  In  my  judgment 
the  case  is  governed  by  the  principle  of  Greer  v.  Young,  I 
hold,  therefore,  that  the  solicitors  are  entitled  to  the  charge  for 
which  they  ask,  not  only  against  the  Plaintiff,  but  also  against 
the  mortgagee,  who  is  taking  the  benefit  of  the  action,  and  over 
whose  mortgage  they  must  have  priority.    The  charge  will 

(1)  49  L.  T.  (N.S.)  267.  (2)  24  Ch.  D.  545. 

(3)  34  Ch.  D.  234. 
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ROMEE,  J.  include  their  taxed  costs,  charges,  and  expenses  properly  incurred 
1893       in  preserving  the  property ;  but,  having  regard  to  the  peculiar 
ScHOLEY    circumstances  of  this  case,  it  must  not  extend  to  all  the  costs  of 
Peck.  action  and  counter-claim.    [His  Lordship  then,  by  consent, 

  dealt  with  this  point,  and  directed  what  costs  should  be  included 

in  the  charge,  and  continued  : — ] 

The  costs  of  Messrs.  Metcalfe  &  Sharpe  of  this  petition  must  be 
taxed  as  between  solicitor  and  client  and  added  to  the  charge, 
and  the  mortgagee  can  have  her  costs,  and  may  add  the  same  to 
her  security.  There  will  be  liberty  to  apply  for  the  purpose  of 
enforcing  the  charge. 

Solicitors  :  Metcalfe  &  Sharpe  ;  Iliffe  &  Co, 

H.  L. 
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In  re  WEST  CUMBERLA^ND  IRON  AND  STEEL  vaughan 
COMPANY.  '^^^^j!^^^' 


[0020  of  1892.] 

Company — Winding-up — Restraining  Proceedings  against  Corapany — Scotch 
Action  —  Arrestment  jurisdictionis  fandandx  causa — Arrestment  on  the 
Dependence  —  Secured  Creditors — Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  ss.  87,  151  \_Revised  Ed.  Statutes,  vol.  xiv,  pp.  222,  235.] 

Where,  prior  to  the  commencement  of  the  winding-up  of  an  English 
company,  a  creditor  has  arrested  property  of  the  company  in  Scotland 
jurisdictionis  fundandse  causa,  and  has  followed  this  up  by  bringing  an 
action  in  Scotland,  and  making  an  arrestment  on  the  dependence  of  the 
action,  he  has  become,  subject  to  his  obtaining  a  decree  in  such 
action,  a  secured  creditor,  and  will  not  be  restrained  from  continuing  his 
action. 

In  such  a  case  the  judgment  or  decree  draws  back  to  the  date  of  the 
arrestment  on  the  dependence,  and  the  security  thereby  obtained  applies 
to  the  debt  subsequently  established. 

If  the  arrestments  are  impeached  on  the  ground  that  they  were  obtained 
on  a  misstatement  of  facts,  this  is  only  a  ground  for  the  recall  of  the 
process  by  the  Scotch  Court,  and,  until  so  recalled,  the  English  winding-up 
Court  will  treat  the  process  as  having  been  validly  issued. 

On  the  21st  of  May,  1892,  the  West  Cumberland  Iron  and  Steel 
Com'pany,  Limited,  the  registered  o£Sce  of  which  was  at  Work- 
ington, in  the  county  of  Cumberland,  passed  an  extraordinary 
resolution  for  voluntary  winding-up,  and  appointing  W.  B,  Peat 
liquidator. 

On  the  25th  of  June,  1892,  on  the  petition  of  a  debenture- 
holder  presented  on  the  23rd  of  May,  1892,  an  order  was  made 
by  Mr.  Justice  Vaughan  Williams  continuing  the  voluntary 
winding-up  under  the  supervision  of  the  Court. 

Prior  to  the  commencement  of  the  voluntary  windiug-up  the 
company  had  had  certain  dealings  with  J.  A.  Rojpe  &  Co.,  a 
firm  carrying  on  business  at  Whitehaven,  also  in  the  county  of 
Cwnberland. 

Under  a  contract  dated  tlie  18th  of  February,  1892,  J.  A.  Hope 
&  Co,  had  to  pay,  at  the  company's  bankers,  to  the  company 
£1104  in  cash,  in  exchange  for  bills  of  exchange  and  an  invoice, 

Vol.  I.  1893.  3  2>  i 
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VAUGHAN  for  500  tons  of  pior-iron,  to  be  delivered  free  on  board  at  Work- 
WILLIAMS,  . 

J.  mgton, 

1893         At  the  request  of  J.  A.  Ilo2)e  &  Co.  (sent  by  telephone  to  the 
secretary  of  the  company)  the  bills  of  lading  and  invoice  were, 
West  ^he  secretary's  directions,  sent  on  the  17th  of  March,  1892, 

Ieon  and  by  the  company  s  bankers  to  the  Glasgow  branch  of  the  Boyal 
OoMpSiY.   Bank  of  Scotland,  to  be  exchanged  for  the  cash  there. 

  /.  A,  Hope  &  Co.,  on  the  18th  of  March,  1892,  paid  £1104  into 

the  Scotch  bank  to  the  account  of  the  company,  and  received  in 
exchange  the  bills  of  exchange  and  invoice ;  and  thereupon, 
before  the  £1104  was  remitted  by  the  bank  at  Glasgoiv,  in  the 
ordinary  course  of  business,  to  the  company's  bankers,  /.  A.  Rope 
caused  to  be  executed  certain  letters  of  arrestment  jurisdictionis 
fundandse  causa  on  the  said  sum  of  £1104. 

The  letters  of  arrestment  had  been  signetted  on  the  29th  of 
February,  1892,  and  were  issued  in  the  name  of  Her  Majesty  to 
certain  messengers-at-arms,  "  our  sheriffs  in  that  part."  After 
reciting  that  the  company  was  indebted  to  /.  A.  Hope  &  Co.,  the 
complainers,  in  the  sum  of  £1691  12s.  4cL,  for  goods  supplied 
and  damages  for  breach  of  contract,  and  that  the  company  "  are 
foreigners,  and  do  not  reside  or  have  a  place  of  business  in 
Scotland,  but  that  they  have  debts  and  effects  belonging  and 
addebted  to  them  in  the  hands  of  several  persons  in  this  country 
which  they  intend  to  uplift  and  withdraw  therefrom  to  the  pre- 
judice of  the  complainers,"  &c.,  the  letters  directed  the  sheriffs 
on  sight  thereof  to  "  pass  and  in  our  name  and  authority  lawfully 
fence  and  arrest  all  and  sundry  goods  and  gear,  debts  and  sums 
of  money,  and  all  other  moveable  effects  pertaining  or  indebted 
to  the  said  West  Cumherland  Iron  and  Steel  Company,  Limited, 
wherever,  or  in  whose  hands  soever,  the  same  may  be  or  can  be 
found,  to  remain  in  sure  fence  and  arrestment  jurisdictionis  fun- 
dandee  causa,  according  to  justice,"  &c. 
r  It  was  alleged  in  the  evidence  filed  on  behalf  of  the  liquidator 

that,  v>^hen  these  letters  of  arrestment  were  issued,  the  company 
had  in  fact  no  property,  debts,  or  effects  in  Scotland,  and  that, 
except  as  above  stated,  it  never  had  subsequently  any  property, 
debts,  or  effects  in  that  country. 

On  the  18th  and  19th  of  March,  1892,  the  messengers-at-arms 
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served  the  letters  of  arrestment  on  the  Glasgow  branch  of  the  VAUGHAN 

Boyal  Banh  of  Scotland,  and  complied  with  other  requisites  of        j.  * 

Scotch  law  necessary  to  constitute  execution  of  arrestment  juris-  1393 

dictionis fundandee  causa.  "liire 

A  summons  was  issued  in  the  First  Division  of  the  Court  of  ^  "^est 

Cumberland 

Session,  at  the  instance  of  J.  A.  Hope  &  Co.,  against  the  com-    Iron  and 
pany,  "  against  whom  arrestments  have  been  used  ad  fundandam  company. 
jurisdictionem,^'  that  they  should  be  "  decerned  and  ordained  "  to  ~" 
make  payment  to  the  pursuers  of  the  debt  of  £1691  12s.  4(^.,  with 
interest  and  costs ;  and  on  the  19th  and  21st  of  March,  1892, 
arrestments  on  the  dependence  of  the  action  were  executed  in 
virtue  of  a  warrant  of  arrest  contained  in  the  summons. 

On  the  23rd  of  June,  1892,  the  Lord  Ordinary  appointed  the 
case  to  be  put  to  the  roll  of  the  29th  of  June,  1892,  to  adjust 
and  close  the  record ;  and  on  the  29th  of  June,  1892,  the  Lord 
Ordinary  closed  the  record  on  the  summons  and  certain  specified 
defences;  "and  in  respect  it  is  stated  that  in  the  liquidation 
of  the  Defenders'  company  steps  are  about  to  be  taken  to  stay 
{)roceedings  in  this  and  similar  actions,  sists  process  in  hoe  statu^ 

On  the  11th  of  January,  1893,  the  liquidator  moved  on  notice 
that  /.  A.  Hope  &  Co.  might  be  restrained  "  from  further  prose- 
cuting an  action  or  summons  now  depending  in  the  Court  of 
Session  in  Scotland,  wherein  the  said  J.  A.  Hope  &  Co.  are  Pur- 
suers, and  the  said  company  is  Defender,  or  any  other  legal  pro- 
ceeding whatsoever  against  the  said  company,  and  from  attaching 
or  arresting  a  certain  sum  of  £1104  or  thereabouts,  moneys  of 
the  said  company  in  the  hands  of  the  Boyal  BanJc  of  Scotland, 
and  from  taking  or  continuing  any  further  proceedings  whatso- 
ever in  relation  to  the  said  moneys." 

J.  A.  Hope  &  Co.  moved  on  notice  that,  notwithstanding  the 
winding-up,  they  might  be  at  liberty  to  continue  and  prosecute 
the  Scotch  action  or  summons,  and  that  in  the  event  of  their 
being  successful,  they  might  be  at  liberty  to  enforce  the  attach- 
•  ments  or  arrestments  obtained  by  them  of  moneys  of  the  company 
in  the  hands  of  the  Boyal  Banh  of  Scotland. 

The  motions  were  heard  together  on  the  11th  of  January, 
1893,  when  evidence  to  the  effect  above  stated  was  adduced. 

It  was  also  in  evidence  that  the  matters  in  dispute  were  with 

3  i)  2  1 
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VAUGHAN  reference  to  contracts  entered  into  and  to  be  performed  entirely 
WILLIAMS,  .     „    ,  ^ 
,  J.        m  Mingland. 

1893  /.  A.  Hoj^e  &  Co.  filed  an  affidavit  by  Mr.  W.  K,  Morton 

(solicitor  before  the  Supreme  Court  of  Scotland,  and  agent  for 

West      the  Pursuers  in  the  Scotch  action),  and  Mr.  Asher,  Q.C.,  Solicitor- 
^IkonTnd^  General  for  Scotland,  in  which  the  former  stated  as  follows  : — 
Company.       "  2.  The  proceedings  in  that  action  were  as  follows  :  On  the 
29th  day  of  February,  1892,  letters^of  arrestment  at  the  instance 
of  the  Pursuers  were  applied  for  to,  and  obtained  from,  the  Court 
of  Session  to  attach  all  moneys  and  goods  in  Scotland  belonging 
to  the  Defenders  (the  above-named  company),  in  order  to  found 
jurisdiction,  upon  which  letters  arrestments  were  duly  executed 
upon  the  18th  and  19th  days  of  March,  1892.    Further,  that  the 
summons  passing  under  Her  Majesty's  Signet  was  obtained  at  the 
instance  of  the  Pursuers  against  the  Defenders,  containing  in 
gremio  a  warrant  to  arrest  on  the  dependence  of  the  action,  upon 
which  warrant  arrestments  were  executed  upon  the  19th  and  21st 
of  March,  1892." 

And  Mr.  Asher  said : — 

"  4.  I  am  informed  that  in  addition  to  the  arrestments  men- 
tioned [in  the  closed  record]  as  having  been  executed  on  the 
18th  and  19th  of  March,  1892,  ad  fundandam  jurisdictionem, 
further  arrestments  on  the  dependence,  in  virtue  of  a  warrant  of 
arrest  contained  in  the  summons  in  the  said  action,  were  executed 
upon  the  19th  and  21st  days  of  March,  1892.  According  to  the 
law  of  Scotland,  the  latter  arrestments  operate  as  an  attachment 
in  security. 

5.  In  the  event  of  Messrs.  J".  A,  Hojpe  &  Co,  obtaining  a  decree 
in  their  said  action  for  a  sum  of  money,  the  decree  would  draw 
back,  in  my  opinion,  to  the  dates  of  the  arrestment  on  the 
dependence,  and  Messrs.  J,  A,  Hope  &  Co.  would,  in  my  opinion 
on  obtaining  the  said  decree,  have  an  absolute  preference  over 
the  funds  arrested  to  the  extent  of  the  sum  to  which  they  might 
be  found  entitled  in  the  action."  "  I  am  of  opinion  that  had  the 
winding-up  of  the  above-named  company  been  proceeding  in 
Scotland,  the  Court  would  have  granted  leave  to  Messrs.  /.  A, 
Hope  c&  Co.  to  continue  their  said  action,  so  as  to  afford  them  an 
opportunity  of  establishing  that  there  was  a  sum  due  to  them  for 
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which  they  had  secured  a  preference  by  their  arrestments  :  VAUGHAN 
^  r  J  WILLIAMS, 

Benhar  Coal  Company  v.  Timibidl  (1)."  j, 

The  liquidator  filed  an  affidavit  by  Mr.  Bohert  Camjohell,  a  i893J 

member  of  the  Scotch  and   English  Bars,  which  stated  as 

follows:—  ^  West 

Cumberland 

"  2.  The  attachment  created  by  an  arrestment  on  the  depen-  "''^g^g^^ 
denceof  an  action,  such  as  the  arrestments  on  the  dependence  of  Company. 
the  Scotch  action  in  question  in  the  present  case,  is  conditional, 
as  to  any  permanent  effect,  upon  a  decree  constituting  the  debt 
feeing  made  in  the  action. 

"3.  It  is  in  the  power  of  the  Scotch  Court  at  any  time  to 
recall  (and  in  effect  annul)  the  arrestments,  upon  terms  or  un- 
conditionally, as  may  appear  just,  i.e.,  on  grounds  legal  or  equit- 
able: 1  &  2  Yict.  c.  114,  s.  20. 

"4.  The  warrant  for  the  original  arrestment  ad  fundandam 
jurisdictionem,  contained  in  the  letters  ....  has  been  obtained 
upon  an  ex  parte  application,  in  which  it  is  expressly  stated  that 
the  West  Cumherland  Iron  and  Steel  Company  are  foreigners,  and 
do  not  reside  or  have  a  place  of  business  in  Scotland,  but  that 
they  have  debts  and  effects  in  the  hands  of  several  persons"  in 
this  country  {i.e.,  in  Scotland),  "which  they  intend  to  uplift  and 
withdraw,"  &c.  Upon  this  statement  the  letters  are  signetted 
{i.e.,  issued  under  the  seal  and  sanction  of  the  Supreme  Court 
in  Scotland)  on  the  29th  of  February,  1892.  \ 

"  5.  It  is  elementary  law  in  Scotland  that  a  person  domiciled 
abroad  is  not  liable  to  the  diligence  (or  process)  of  the  Scotch 
Courts  unless  he  has  either  property  in  Scotland  or  comes  person- 
ally into  the  country,  and  the  statement  that  the  company  have 
effects  4n  this  country,'  that  is  to  say,  in  Scotland,  was  the 
essential  ground  of  granting  the  warrant,  which  otherwise  would 
have  been  ultra  vires  of  any  Scotch  Court. 

"  6.  The  warrant  for  arrestment  on  the  dependence  of  the  action 
is  likewise  obtained  on  what  is  essentially  an  ex  parte  application. 
The  warrant  may  be  (1  &  2  Yict.  c.  114,  s.  16),  and  in  the  pre- 
sent case  is,  inserted  in  the  summons,  which,  when  signetted  (in  the 
same  way  as  the  sealing  of  the  writ  of  summons  in  the  central 
office  here),  contains  two  distinct  and  separate  warrants :  (1.)  The 
(1)  10  Court  Sess.  Cas.  4th  Series,  558. 
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VAUGHAN  warrant  to  the  person  acting  as  sheriff  _29ro  liac  vice  to  cite  the 

j!^"^^'  defenders  to  appear  and  defend  the  action ;  (2,)  the  warrant 

1893      (pending  the  action)  to  arrest  his  goods.    The  statement  in  the 

summons  that  arrestments  (scilicet,  valid  arrestments)  adfundan- 

West  dam  jurisdictionem  have  been  issued  against  the  company,  is  an 
Cumberland  i    i  o  ,^  ,    -  ■,  ■  i 

Iron  and    essential  element  oi  the  representation  on  which  the  warrant  is- 

Company,    issued  for  the  latter  as  well  as  for  the  former  purpose. 

  "  7.  In  the  case  of  JBenJiar  Coal  Company  v.  Tiirnbidl  (1),  referred 

to  in  the  joint  affidavit  of  Mr.  Alexander  Asher,  the  Solicitor- 
General  for  Scotland,  and  W.  K.  Morton,  the  action  and  the  liqui- 
dation were  both  in  Scotland ;  and  there  was  no  question  as  to 
the  competency  of  the  action.  It  appears  from  the  report,  and 
from  the  judgment  of  Lord  Shandy  that  decree  had  actually  been 
obtained  in  the  action,  although  in  the  judgment  of  the  Lord 
President,  with  which  Lords  Beas  and  Mure  concurred,  the  deci- 
sion is  placed  on  the  ground  that  the  admissions  made  in  tha 
liquidation,  having  regard  to  the  special  terms  on  which  the 
arrestments  had  been  recalled,  were  equivalent  to  a  decree  in 
the  action." 


0.  L.  Clare,  and  Alexander  Young,  for  the  liquidator  : — 

Under  sects.  87  and  151  of  the  Companies  Act,  1862,  the  action 
cannot  be  proceeded  with  without  leave  of  the  winding-up  Courts, 
and  the  Plaintiff  may  be  restrained  by  injunction  from  proceeding 
with  it.  This  company  is  an  English  one ;  the  Pursuers  in  the 
action  are  English  traders ;  and  the  contracts  sued  on  were  made 
and  intended  to  be  performed  in  England.  The  Scotch  Court 
would  have  no  jurisdiction  to  entertain  the  action  unless  the 
Defendants  had  come  into  Scotland  or  held  property  there. 
There  is  now  in  Scotland  property  of  the  company ;  but  its  loca- 
tion there  was  obtained  under  such  circumstances  that  this  Court 
ought  to  prevent  the  Pursuers  from  relying  on  the  property 
being  in  Scotland  as  a  ground  for  giving  the  Scotch  Court  juris- 
diction. When  the  letters  of  arrestment  ad  fundandam  Juris- 
dictionem  were  obtained,  the  company  neither  resided  nor  held 
property  in  Scotland,  and  such  letters  were  obtained  on  a  misre- 
presentation that  there  was  property  of  the  company  in  Scotland. 
(1)  10  Court  Sess.  Cas.  4tli  Series,  558. 
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On  the  request  of  the  Pursuers  certain  documents  of  the  company  VAUGHAN" 

were  sent  to  Scotland,  and  the  money  exchanged  for  those  docu-  j. 

ments  is  the  fund  in  Scotland  on  which  the  Pursuers  rely  as  iggs 

giving  jurisdiction  to  the  Scotch  Courts.    But  this  Court  will  ^^^^ 

not  allow  them  to  avail  themselves  of  such  a  device  in  order  to  ^^st 

Cumberland 

obtain  a  priority  over  the  other  creditors  of  the  company,  which  Iron  and 
they  would  not  otherwise  have  possessed.  Where  before  a  bank-  company, 
ruptcy  a  creditor  went  into  Scotland  and  made  arrestment  on 
debts  due  to  the  bankrupt,  but  had  not  obtained  sentence  before 
the  bankruptcy,  he  was  restrained  from  getting  a  priority  by 
means  of  the  arrestment :  Mcintosh  v.  Ogilvie  (1).  And  if,  after 
assignment  of  a  bankrupt's  estate,  a  creditor,  knowing  it  and 
residing  in  England,  attached  money  of  the  bankrupt  abroad,  the 
assignees  could  recover  the  amount :  Hunter  v.  Fotts  (2).  The 
decision  in  BenJiar  Coal  Company  v.  Turnhull  (3)  is  not  an  autho- 
rity that  arrestments  such  as  these  made  the  Pursuers  secured 
creditors,  for  there  a  decree  had  been  obtained,  and  there  was, 
moreover,  an  admission  that  the  debt  was  due  from  the  company. 

[Vaughan  Williams,  J. : — The  Judges  there  say  that,  to  make 
the  proceeding  available  as  a  security,  the  pursuer  must  have 
obtained  a  decree,  or  something  equivalent  to  it.] 

Mr.  CampbelVs  affidavit  shews  that  arrestments  obtained  by  the 
means  used  by  the  pursuers  may  be  recalled  by  the  Scotch 
Court,  and  this  Court  will  not  allow  them  to  take  advantage  of 
an  unfair  attempt  to  obtain  priority  which  the  law  of  England 
would  not  allow.  The  first  arrestments  could  not  found  jurisdic- 
tion because  the  company  had  then  no  property  in  Scotland,  and 
the  subsequent  arrestments  were  not  executed  for  that  purpose, 
but  for  the  purpose  of  security. 

JSaldane,  Q.C.,  and  Gatey,  for  /.  B.  Sope  &  Co. : — 

The  Pursuers  have  by  the  Scotch  proceedings  become  secured 
creditors,  and  will  be  allowed,  therefore,  to  continue  their  pro- 
ceedings. The  company's  pleadings  in  the  Scotch  action  really 
amount  to  an  admission  of  the  debt  and  a  submission  to  the 
jurisdiction.    In  Benliar  Coal  Company  v.  Turnbull,  the  Court 

(1)  2  Eev.  Eep.  355,  n.  (2)  4  T.  E.  182  ;  2  Eev.  Eep.  353. 

(3)  10  Court  Sess.  Cas.  4tli  Series,  558. 
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VAUGHAN  approved  Mitchell  v.  Scott  (1),  in  which  it  was  held  that  arrest- 

j.      '  ments  used  on  the  dependence  of  an  action  confer  a  preference 

1893       although  the  defender  be  sequestrated  before  decree  is  obtained 

^J^g      in  the  action,  provided  they  be  followed  up  without  undue  delay. 

West  There  was  no  decree  in  BenJiar  Coal  Company  v.  Turnhull  (2). 
Cumberland  i-ii  -        p  i 

Iron  and    When  an  arrestment  has  been  obtained  the  granting  of  a  decree 

Company,  is  almost  a  formality,  and  when  it  is  made  it  draws  back  to  the 
arrestment.  The  Pursuers  are  now  in  the  same  position  as  mort- 
gagees who  have  commenced  a  foreclosure  action  against  the 
company ;  though  they  have  not  obtained  their  final  decree, 
they  must  be  allowed  to  go  on  with  their  proceedings  to  obtain 
it,  notwithstanding  the  winding-up  :  In  re  David  Lloyd  &  Co.  (3). 
Any  question  of  irregularity  or  jurisdiction  should  be  determined 
by  the  Scotch  Court. 


1893.  Jan.  21.  Yaughan  Williams,  J.,  delivered  judgment 
as  follows : — 

The  question  in  this  case  arises  on  two  motions,  the  one  by 
J.  A,  Hope  &  Co.,  of  Whitehaven,  Cumberland,  for  an  order  that 
they,  notwithstanding  the  winding-up  of  the  company,  may  be 
at  liberty  to  continue  and  prosecute  an  action  or  summons  now 
depending  in  the  Court  of  Session  in  Scotland,  wherein  they  are 
the  Pursuers  and  the  company  the  Defenders,  and  that  in  the 
event  of  their  being  successful  they  may  be  at  liberty  to  enforce 
the  attachments  or  arrestments  obtained  by  them  of  moneys  of 
the  company  in  the  hands  of  the  Boyal  Banh  of  Scotland ;  the 
other  a  motion  on  behalf  of  the  liquidator  that  IZbpe  &  Co.  may 
be  restrained  from  further  prosecuting  the  said  action  and  arrest- 
ments. The  question,  to  my  mind,  which  arises  on  these  motions 
is  really  whether  Messrs.  Bb^e  &  Co.,  by  virtue  of  the  proceed- 
ings in  Scotland,  have  become  secured  creditors,  for,  if  the  effect 
of  those  proceedings  has  been  to  make  Messrs.  Hope  &  Co. 
secured  creditors,  they  are,  in  my  opinion,  entitled  to  go  on  with 
their  action  in  Scotland,  in  so  far  as  it  is  necessary  to  give  effect 
to  the  security  which  they  have  obtained.    It  seems  to  me  that 

(1)  8  Court  Sess.  Cas.  4th  Series,  (2)  10  Court  Sess.  Cas.  4th  Series, 
875.  558. 

(3)  6  Ch.  D.  339. 
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the  question  whether  Messrs.  Eoj)e  &  Co.  have  by  their  proceed-  VAUGHAN 

ings  in  Scotland  obtained  a  valid  security  is  a  question  of  Scotch  j. 

law ;  while  the  question  whether  Messrs.  iZbpe  &  Go.  ought  to  be  1393 

allowed  to  continue  this  action  and  arrestment  is  a  question  for 

me  to  determine  under  the  Companies  Act,  1862.    Now,  there  West 

Cumberland 

has  been  laid  before  me  evidence  by  distinguished  Scotch  lawyers    Ieon  and 
as  to  the  Scotch  law.    [His  Lordship  read  paragraphs  4  and  5  of  company. 
the  affidavit  containing  the  evidence  of  the  Solicitor-General 
for  Scotland,  and  continued : — ] 

This  opinion  seems  to  me  to  be  based  on  undisputed  facts 
which  are  set  forth  in  the  earlier  portion  of  the  affidavit.  On  the 
other  hand,  there  is  an  affidavit  on  behalf  of  the  liquidator  by 
Mr.  Bohert  Campbell,  a  practising  member  of  the  Scotch  Bar  of 
thirty  years'  standing,  and  a  member,  also,  of  the  English  Bar. 
Mr.  Campbell  states  that  it  is  within  the  power  of  the  Scotch 
Courts  to  recall,  and  in  effect  annul,  arrestments  such  as  those 
obtained  by  Messrs.  Hope  &  Co.  That  this  is  so  is  not  in  dispute. 
Mr.  Campbell  goes  on  to  suggest  that  the  warrant  for  the  original 
arrestment  ad  fundandam  jurisdictionem  was  obtained  on  a  mis- 
statement of  facts — viz.,  that  the  Defenders  had  effects  in  Scotland 
— and,  in  paragraph  5,  that  a  person  not  domiciled  in  Scotland  is 
not  liable  to  the  diligence  process  of  the  Scotch  Courts  unless 
either  he  has  property  in  Scotland  or  comes  personally  into  the 
country ;  and  he  impeaches  the  validity  of  the  warrant  for  arrest- 
ment on  the  dependence  on  the  same  grounds.  Now,  assuming 
all  this  to  be  true  in  fact  and  law,  it  seems  to  me  that  this  only 
affords  a  ground  for  the  recall  of  the  Scotch  process  by  the 
Scotch  Courts,  but  that,  unless  such  process  is  recalled  I  am 
bound  to  deal  with  it  as  validly  issued.  Mr.  Campbell  goes  on  to 
deal  with  the  case  of  Benhar  Coal  Compamj  v.  Turnbull  (1),  and 
to  difference  that  case,  which  seems  to  be  an  authority  against 
the  contention  of  the  liquidator,  on  the  ground  that  in  that  case 
there  was  no  question  as  to  the  competency  of  the  action,  and 
also  on  the  ground  that  in  that  case  a  decree  or  forthcoming 
had  been  actually  obtained  by  the  creditor.  The  question  of 
competency,  in  my  opinion,  is  a  question,  as  I  have  said,  for  the 
Scotch  Courts  and  not  for  me.  As  for  the  absence  of  a  decree,  I 
(1)  10  Court  Sess.  Cas.  4tli  Series,  558. 
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VAUGHAN  am  of  opinion  from  the  judgments  of  the  Lords  of  Session,  cited 

J.      '  before  me  in  argument,  that  the  obtaining  of  the  decree  before 

1893       the  winding-up  was  not  essential  to  the  validity  of  the  security 

of  the  creditor  according  to  the  judgments  in  that  case.  The 

West      Lord  President,  at  the  conclusion  of  his  ludffment,  says  (1) :  "I 
Cumberland  ,       ^         n      .   •       i        ^        •         i-       •      /    /  . 

Iron  and    am  thereiore  oi  opinion  that  there  is  nothing  m  the  Act  of  1862, 

Company  other  Companies  Statutes,  which  can  operate  in 

  the  way  of  excluding  Mr.  Turnbull  from  the  benefits  which  he 

has  secured  by  the  use  of  these  arrestments,  and  that  the  parties 
here  are  in  the  same  position  in  which  they  would  have  been  in 
an  ordinary  sequestration  where  diligence  had  been  done  more 
than  sixty  days  before  its  commencement.    But  it  has  been 
urged  further  that  a  diligence  of  this  kind  must  be  timeously 
followed  up.    It  appears  to  me  that  it  was  so  in  this  case.  If 
the  creditor  had  been  compelled  to  proceed  with  his  action  in 
order  to  obtain  a  decree,  the  Court  in  the  exercise  of  its  tliscre- 
tion  would  have  authorized  him  so  to  do,  for  this  is  a  matter 
clearly  within  the  discretion  of  the  Court,  and  one  which  in  the 
circumstances  the  interests  of  justice  between  the  parties  would 
have  demanded.    On  the  whole  matter,  then,  I  have  come  to 
the  conclusion  that  this  diligence  has  given  Mr.  Turnhidl  a  good 
preference."    So,  also,  Lord  Shand,  at  the  conclusion  of  his 
judgment,  says  (2)  :  "  In  this  case  the  creditor  has  laid  a  nexus 
on  the  funds  of  the  company,  and  to  determine  the  validity  of 
that  nexus  1  think  that  he  would  have  been  entitled  to  have 
proceeded  with  his  action,  and  to  have  obtained  a  decree  in  order 
to  make  available  any  preference  which  the  use  of  his  diligence 
might  have  secured  to  him,  and  that  the  Court  would  have 
granted  leave  accordingly.    It  seems  to  me  that  the  parties 
here  are  in  the  same  position  as  the  parties  were  in  the  case 
of  Mitchell  v.  Scott  (3)  already  referred  to,  which  I  think  must  be 
held  to  rule  the  present  case.     I  therefore  agree  with  your 
Lordship  in  thinking  that  Mr.  Vair  Turnhidl  is  entitled  to  be 
ranked  preferably  on  the  assets  of  this  company."    The  head- 
note  in  Mitchell  v.  Scott  is  as  follows :  "  Arrestments  used  on 
the  dependence  of  an  action  confer  a  preference,  although  the 

(1)  10  Court  Sess.  Cas.  4th  Series,  562.       (2)  10  Court  Sess.  Cas.  4th  Series,  563. 
(3)  8  Court  Sess.  Cas.  4th  Series,  875. 
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defender  be  sequestrated  before  decree  is  obtained  m  the  action,  VAUGHAN 

•T   T  .1        in..        .  '  .  -.       T  1      »     X.  WILLIAMS, 

provided  they  be  loliowed  up  without  undue  delay.     it  seems  j. 
to  me  from  these  cases  that,  according  to  the  Scotch  law,  an  1893 
alleged  creditor  can,  by  the  process  used  by  Messrs.  Eope,  obtain 
security  for  a  debt  which  he  has  not  established  by  the  iud^jment  ^^^t 
of  the  Court,  and  that  it  is  open  to  him  to  proceed  with  an  Ieonand 
action  to  establish  the  debt,  provided  he  does  so  without  undue  company. 
delay ;  and  that  when  he  has  done  so  the  judgment  or  decree  ' 
will  draw  back  to  the  date  of  the  arrestments  on  the  dependence, 
and  that  the  security  obtained  by  the  arrestments  will  apply  to 
the  debt  subsequently  established.     The  arrestments  in  the 
present  case  seem  to  have  been  executed  on  the  19th  and  21st 
of  March,  1892.    The  date  of  the  petition  is  the  23rd  of  May, 
1892,  and  the  date  of  the  resolution  for  voluntary  liquidation  the 
21st  of  May,  1892.    It  seems  to  me,  therefore,  that  Messrs.  Eo;pe 
are,  subject  to  their  obtaining  a  decree  in  the  Scotch  Courts 
establishing  their  debt,  secured  creditors.    I  further  think  that 
Messrs.  Hope  could  not  enforce  their  security  by  proceedings  in 
the  winding-up,  and  that,  therefore,  I  ought  to  allow  the  action 
and  arrestment  in  the  Scotch  Court  to  continue ;  and  I  therefore 
grant  the  motion  of  Messrs.  Hope  and  dismiss  the  motion  of  the 
liquidator — in  each  case  with  costs. 

Solicitors  for  the  liquidator:  Blunt  &  Lawford,  agents  for 
Brochhanh,  Helder,  <&  Co.,  Whitehaven. 

Solicitors  for  J.  A.  Hove  &  Co :  Harrison  &  Powell,  agents  for 
Thomas  Broivn,  Whitehaven. 

K  E. 
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VAUGHAN        FOWLER  V.  BROAD'S  PATENT  NIGHT  LIGHT 
WILLIAMS,  COMPANY. 

1893  [1891    F.  1833.] 

WW 

Jan.  16,  26.  ^^^^^^^^^^^ — Winding-up — Debentures  charging  Uncalled  Capital — Dehenture- 
Jwlders'  Action — Making  Calls — Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
ss.  95,  98,  102  \_Revised  Ed.  Statutes,  vol.  xiv.,  pp.  228,  224,  225]— Com- 
panies  {Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  ss.  12,  IZ— Com- 
panies {Winding-up)  Rides,  1890,  r.  92. 

When  a  company  is  ordered  to  be  wound  up,  the  power  of  its  directors, 
under  its  constitution,  to  make  calls  on  shares  ipso  facto  comes  to  an  end, 
and  the  only  power  to  make  calls  is  that  which  is  by  statute  given  to  the 
liquidator  acting  in  the  winding-up. 

Therefore,  where  uncalled  capital  has  been  charged  by  the  company  in 
favour  of  debenture-holders,  and  the  company  is  ordered  to  be  wound  up, 
the  Court  has  no  jurisdiction  to  order  either  a  receiver  appointed  in  an 
action  brought  to  enforce  the  debentures,  or  the  liquidator,  to  make  a 
call  in  the  action,  but  can  only  order  the  liquidator  to  make  the  call  in 
the  winding-up.  The  receiver  in  the  action  may,  however,  be  empowered 
to  take  proceedings  in  the  name  of  the  liquidator  for  getting  in  the  call. 

B  BO  AD'S  PATENT  NIGHT  LIGHT  COMPANY,  Limited, 
was,  on  the  20tli  of  March,  1890,  registered  under  the  Companies 
Acts,  1862  to  1883,  with  a  capital  of  £20,000  in  £1  shares. 

The  company  issued  300  first  or  A  mortgage  debentures  for 
£100  each,  by  each  of  which  it  agreed  to  pay  to  the  persons 
therein  named,  or  other  the  registered  holder  for  the  time  being, 
£100  on  the  1st  of  February,  1911,  or  upon  such  an  earlier  date 
as  by  the  conditions  indorsed  on  the  debenture  the  same  should 
become  payable,  and  to  pay  interest  half-yearly  in  the  mean- 
time. And  the  company  thereby  charged  with  the  payments 
aforesaid  its  undertaking  and  all  its  present  and  future  property, 
including  its  uncalled  capital  for  the  time  being.  The  con- 
ditions indorsed  on  each  debenture  provided  that  the  principal 
moneys  should  become  payable  if  the  company,  amongst  other 
things,  made  default  for  three  calendar  months  in  the  payment 
of  any  interest,  and  the  registered  holder,  before  such  interest 
was  paid,  by  notice  in  writing  to  the  company,  called  in  the 
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principal  money  thereby  secured,  or  the  company  should  be  VAUGHAN 
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ordered  to  be  wound  up  by  a  Court  of  competent  jurisdiction.  j. 

An  action  was  commenced  on  the  2nd  of  December,  1891,  by  iggs 
G.  P.  Fowler  (on  behalf  of  himself  and  all  other  holders  of  first  j^^^^e 
mortgage  debentures  in  the  company)  against  the  company  and  5^^^^^^,^ 
James  Broad,  claiming,  (1.)  an  account  of  what  was  due  to  the  Patent 
Plaintiff,  and  all  other  the  holders  of  first  mortgage  debentures  "^(SJ^ant^^ 
of  the  company ;  (2.)  to  have  the  first  debentures  enforced  by 
sale  of  the  property  comprised  therein ;  (3.)  to  have  a  receiver  of 
the  property  comprised  in  the  said  debentures,  and  a  manager 
of  the  undertaking  and  business  of  the  company,  appointed. 
Broad  was  joined  as  Defendant  because  he  was  the  holder  of 
second  or  B  mortgage  debentures  of  the  company. 

By  an  order  dated  the  16th  of  December,  1891,  a  receiver  and 
manager  was  appointed  in  the  action ;  and  he  was  in  possession 
of  all  the  assets  except  the  uncalled  capital  at  the  date  of  the 
winding-up  order  mentioned  below  being  made. 

On  the  4th  of  December,  1891,  H,  Norman,  a  creditor,  pre- 
sented a  petition  for  winding  up  the  company  ;  and  on  the  16th 
of  January,  1892,  a  winding-up  order  was  made  on  this  petition. 

By  an  order  made  in  the  action  on  the  23rd  of  January,  1892, 
the  usual  inquiries  and  accounts  were  directed,  including  an 
inquiry  of  what  the  property  comprised  in  the  first  and  second 
debentures  consisted,  and  what  amounts  were  due  on  them. 

By  an  agreement  in  writing,  dated  the  24th  of  June,  1892, 
and  made  between  C.  J.  Steivart,  the  Official  Keceiver  and 
provisional  liquidator  of  the  company,  of  the  one  part,  and  Broad 
and  Foivler  of  the  other  part,  after  reciting  that  Broad  and 
Fowler  were  the  holders  of  all  the  A  and  B  debentures  for  sums 
amounting  to  £35,000  or  thereabouts,  and  that  Foivler  had 
commenced  the  above-mentioned  action,  which  was  still  pending, 
and  reciting  the  winding-up  order,  and  that  questions  had 
arisen  or  might  arise  in  the  winding-up  proceedings  as  to  the 
validity  of  the  said  debentures,  by  way  of  compromise  it  was 
agreed,  (1.)  that  in  consideration  of  certain  sums  already  paid 
and  to  be  paid  by  a  certain  date  to  the  Official  Keceiver  by 
Broad,  and  of  the  agreements  on  his  part  thereinafter  contained, 
the  company  or  the  liquidator  acting  in  the  winding-up  would  not 
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VAUGHAN  commence,  take,  or  prosecute  any  proceedinofs,  either  m  the  said 

WILLIAMS,    .  1  .1        .  .  . 

J.        wmding-up,  or  by  action  or  otherwise,  questioning  or  disputing 

1893       the  validity  of,  or  for  setting  aside,  any  of  the  A  or  B  debentures 
Fowler     issued  by  the  company ;  and  (2.)  that  the  sums  paid  and  to  be 
Broad's    P^^^      Broad  SiS  aforesaid  should  be  applied,  first,  in  payment 
_  Patent     of  all  the  proper  costs,  charges,  and  expenses  of  and  incidental 
Company,    to  the  winding-up,  and  the  costs  of  the  provisional  liquidator  and 
Official  Keceiver  of  and  incidental  to  the  action,  and  all  fees 
and  percentages  payable  to  the  provisional  liquidator  and  liqui- 
dator and  the  Board  of  Trade,  and  all   preferential  debts  of 
the  company,  and,  next,  in  payment  to  the  creditors  of  the  com- 
pany, other  than  the  debenture-holders,  of  sums  equal  to  10s. 
in  the  pound  on  the  amounts  of  their  respective  debts  provable 
in  the  winding-up ;  (3.)  that  the  Qflficial  Keceiver  should  repay 
to  Broad  any  surplus  remaining  after  the  payments  aforesaid ; 
(4.)  that  if  the  money  paid  by  Broad  was  insufficient  for  the 
purposes  aforesaid,  he  would  on  demand  pay  the  Official  Ke- 
ceiver the  amount  of  such  deficiency ;  (5.)  that  certain  receipts 
should  be  accepted  in  satisfaction  of  certain  specified  debts  ;  and 
(6.)  that  the  Official  Keceiver  should,  if  necessary,  forthwith 
apply  to  the  Court  or  to  the  committee  of  inspection  in  the 
winding-up  for  the  approval  of  the  agreement. 

This  agreement  was  approved  by  the  committee  of  inspection 
on  the  1st  of  July,  1892. 

By  the  certificate  of  the  Chief  Clerk,  made  in  the  action  on 
the  24th  of  June,  1892,  and  filed  on  the  4th  of  July,  1892,  it 
was  found  that  a  sum  of  £32,364  Is.  11c?.  was  due  on  the  first 
debentures,  and  a  sum  of  £5601  7s.  id.  on  the  second  debentures. 
The  certificate  also  found  that  Fowler  and  Broad,  between  them, 
were  the  holders  of  all  the  first  debentures,  and  also  the  holders 
of  all  the  second  debentures,  and  that  the  property  comprised  in 
the  debentures  consisted  of  {inter  alia)  certain  leasehold  heredita- 
ments, letters  patent,  and  trade-marks,  and  "  uncalled  capital, 
being  19s.  on  each  of  3000  shares,  amounting  to  £2850." 

A  few  of  the  shares  were  held  by  the  signatories  to  the 
company's  memorandum  of  association,  and  the  remaining  shares 
were  held  by  Fowler,  Broad,  and  T,  G,  Driver,  in  about  equal 
proportions. 
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All  the  sums  payable  by  Broad  under  the  agreement  were  ^^^^g 
duly  paid  by  him  to  the  Official  Keceiver,  who  thereout  paid  the  j. 
costs,  fees,  debts,  and  other  sums  payable  under  the  agreement.  i893 

The  property  comprised  in  the  debentures,  with  the  exception  fowlee 
of  the  uncalled  capital,  and  book  debts  not  exceeding  £1500,  Broad's 
was  sold,  and  the  proceeds  of  sale  were  paid  into  Court  to  the  Patent 
credit  of  the  action,  leaving  a  deficiency  of  over  £24,000  due  to  Company. 
Foivler  and  Broad  on  the  first  debentures. 

The  property  (other  than  the  uncalled  capital)  comprised  in 
the  debentures  being  insufficient  to  pay  the  full  amount  due  on 
the  debentures,  Foioler  applied  to  the  Official  Keceiver  to  make 
a  call,  and,  on  his  refusing  to  do  so,  took  out  a  summons  in  the 
debenture-holders'  action  that  the  Defendant  company,  by  the 
Official  Eeceiver,  should  make  a  call,  upon  all  the  persons  appear- 
ing on  the  share  register  to  be  members  of  the  company,  of  19s. 
on  each  share,  and  that  the  receiver  in  the  action  should  get  in 
and  receive  the  amounts  due  in  respect  of  the  shares  other  than 
the  shares  held  by  Fowler  and  Broad,  and  if  necessary  take  pro- 
ceedings for  the  purpose  in  the  name  of  the  company. 

The  application  was  supported  by  an  affidavit  of  the  Plaintiff, 
setting  out  the  facts  and  giving  the  names  of  the  shareholders. 

The  Official  Keceiver  filed  an  affidavit  in  which  he  (inter  alia) 
stated  the  circumstances  under  which  he  alleged  that  the  deben- 
tures were  issued,  and  that,  during  the  negotiations  leading  to 
the  compromise,  it  had  never  been  suggested  that  any  list  of  con- 
tributories  should  be  settled,  or  that  any  call  should  be  made ; 
that  no  steps  to  settle  the  list  were  taken  ;  that  if  any  such  claim 
had  then  been  made  by  the  Plaintiff  and  the  Defendant  Broad, 
he  should  have  objected  to  make  a  call  for  their  benefit ;  and 
that,  while  as  liquidator  he  was  willing  that  a  compromise  should 
be  arrived  at  to  avoid  litigation,  he  should  have  declined,  and,  so 
far  as  the  Court  should  be  of  opinion  that  he  had  any  discretion 
in  the  matter,  he  still  declined,  to  take  any  step,  or  allow  any 
step  to  be  taken  in  his  name,  which  involved  the  recognition  of 
the  validity  of  the  debentures ;  that  he  agreed  not  to  impeach 
the  validity  of  the  debentures,  but  did  not  agree  to  do  anything 
to  support  or  enforce  them ;  and  that,  if  the  compromise  was  to 
be  reopened,  and  further  steps  were  to  be  taken  in  the  winding-up, 
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VAUGHAN  he  was  of  opinion  that  further  inquiry  should  be  made  relatinjz 

WILLIAMS,.  f  4^2 

J,        to  the  promotion  or  lormation  oi  the  company. 

1893  The  Kegistrar  adjourned  the  summons  into  Court ;  and  it  was 

FowTer    ^^^^^      ^r.  Justice  Vaughan  Williams  on  the  16th  of  January, 

1893. 

Broad's 
Patent 

""coLl^r     J-  ^-  ^0^^'  for  tl^e  Applicant :- 

The  effect  of  the  agreement  is  that  the  first  debentures  are  an 
undisputed  first  charge  on  the  uncalled  capital  of  the  company, 
and  the  holders  of  them  are  entitled  to  have  the  total  amount  of 
19s.  due  on  each  share  called  up.  The  shares  are  practically  all 
held  by  Fowler,  Broad,  and  Driver  ;  but  in  respect  of  those  held 
by  Foivler  and  Broad,  the  amount  of  the  call  need  not  be  paid, 
but  can  be  set  off  against  the  amounts  due  to  them  on  the  deben- 
tures. The  effect  will  be  that  Driver  will  have  to  pay  the  £950 
due  on  his  1000  shares.  The  company,  having  gone  into  liqui- 
dation, is  now  represented  by  the  Official  Receiver  and  liqui- 
dator thereof,  and  he  should  be  directed  to  bring  an  action  for  the 
amount  due  from  Driver,  or  the  receiver  in  the  action  should 
be  allowed  to  sue  for  the  call  in  the  name  of  the  Official  Receiver 
and  liquidator. 

The  Court  may  appoint  a  receiver,  and  either  order  the 
directors  to  make  calls  and  pay  the  proceeds  to  him,  or  may 
order  the  receiver  himself  to  make  the  calls  :  In  re  Phomix 
Bessemer  Steel  Company  (1). 

[Vaughan  Williams,  J. : — That  was  in  the  winding-up,  not 
in  a  debenture-holder's  action.] 

In  this  case  a  receiver  has  been  appointed  in  the  action ;  and, 
as  the  winding-up  does  not  prejudice  the  right  of  the  debenture- 
holders  as  secured  creditors,  they  have  the  right  to  have  the  calls 
collected  by  the  hand  of  the  receiver  in  this  action. 

Muir  Mackenzie,  for  the  Official  Receiver  : — 

It  is  no  part  of  the  Official  Receiver's  duty  to  make  a  call 
in  this  case.    He  agreed  not  to  take  proceedings  to  invalidate  the 

(1)  44  L.  J.  (Ch.)  683. 
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debentures,  but  not  to  help  to  realize  the  security.    The  agree-  VAUGHAN 

.  f       .  T      .1  -T  WILLIAMS, 

ment  was  entered  into  with  a  view  to  ending  the  liquidation.  j. 

[Yaughak  Williams,  J. : — The  agreement  could  not  mean  1393 

that  the  debentures  "should  be  treated  as  valid  only  for  a  parti-  f^^er 

cular  purpose.!  ^'  , 

^    ^      -J  Broad's 

But  the  summons  asks  that  the  Official  Eeceiver  may  be  NiGnr^LreHT 
ordered  to  make  a  call.  To  do  this  he  would  have  to  make  out  Company. 
a  list  of  contributories,  give  notice  of  the  time  fixed  for  settling 
it,  and  comply  with  all  the  other  requirements  of  the  statutes : 
Companies  Act,  1862,  s.  98;  Companies  (Winding-up)  Act,  1890, 
s.  13.  When  the  list  has  been  settled,  the  Official  Receiver  cannot 
make  a  call  without  the  sanction  of  the  Court  or  of  the  com- 
mittee of  inspection  :  Eules  92  and  93  of  1890.  Making  a  call 
is  not,  therefore,  a  merely  ministerial  act  on  the  part  of  the 
Official  Receiver,  and  he  ought  not  to  be  ordered  to  make  the 
call  in  the  winding-up. 

[Yaughan  Williams,  J. : — He  is  not  asked  to  do  so :  he  is 
asked  to  make  the  call  in  the  action.] 

He  is  no  party  to  the  action.  ISTo  doubt  the  company  is  ;  but 
the  company  could  only  make  a  call  by  a  resolution  of  its 
directors,  and  their  powers  came  to  an  end  on  the  making  of  the 
winding-up  order,  and  are  not,  so  far  as  making  calls  is  con^ 
€erned,  vested  in  the  liquidator. 

Sect.  95  of  1862,  and  sect.  12  of  1890,  vest  certain  powers  in  the 
liquidator ;  but  they  can  only  be  exercised  in  the  winding-up. 

[He  also  cited  In  re  Pyle  Works  (1).] 

Swinfen  Eady,  and  Peterson,  for  Broad. 


Yaughan  Williams,  J. : — 

Sect.  102  of  the  Companies  Act,  1862,  and  sect.  13  of  the  Com- 
panies ( Winding-up)  Act,  1890,  and  the  rules  made  under  the 
latter  section,  shew,  that  after  a  winding-up  order  has  been  made, 
the  liquidator  may  make  calls  on  the  contributories  on  the  list, 
to  the  extent  of  their  liability,  to  satisfy  the  debts  and  liabilities 
of  the  company. 

(1)  44  Ch.  D.  534. 
Vol.  L  1893.  3  ^  j  1 
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VAUGHAN      There  cannot  be  two  concurrent  modes  of  making  a  call — one 
by  the  constitution  of  the  company,  and  the  other  by  the  liqui- 
1893      dator.  The  former  comes  to  an  end  when  the  company  goes  into 
Fowler     liquidation.    The  uncalled  capital  being  validly  charged  by  the 
'V'  ^      debentures,  the  debenture-holders  are  entitled  to  an  order  which 
Patent     will  enable  them  to  enforce  their  charge.  Mr.  Wood  is,  therefore, 
^Company!^^  substantially  right  in  his  contention  here.    But  I  will  take  time 
  to  consider  in  what  form  the  order  shall  be  made. 

1893.  Jan.  26.    Vaughan  Williams,  J. : — 

I  have  looked  into  this  matter,  and  have  satisfied  myself  that 
I  have  no  jurisdiction  to  make  the  order  asked  for  in  the  deben- 
ture-holders' action.  I  have  already  said  that,  according  to  my 
view,  the  Applicant  will  ultimately  be  entitled  to  have  a  call 
made  for  the  benefit  of  the  debenture-holders. 

Having  regard  to  what  has  passed  between  the  debenture- 
holders  and  the  liquidator,  the  Plaintiff  is  entitled  to  have  the 
assistance  of  the  liquidator  in  making  these  calls  so  as  to  get  in 
the  uncalled  capital ;  but  I  do  not  see  any  power  in  me  to  make 
the  order  on  an  application  in  the  debenture-holders'  action.  I 
am  clear  that  the  moment  you  have  got  a  liquidation  the  call- 
making  power  is  limited  to  the  statutory  power  of  making  calls 
in  a  winding-up,  and  that  the  original  power  of  the  directors 
to  make  calls  i^so  facto  comes  to  an  end. 

The  only  way  in  which  I  can  give  effect  to  the  rights  of  the 
debenture-holders,  with  regard  to  the  uncalled  capital,  is  by 
means  of  an  application  in  the  winding-up ;  but,  after  what  I 
have  said,  I  do  not  anticipate  the  liquidator  will  object  to  the 
application  being  amended  by  intituling  it  in  the  winding-up, 
as  well  as  in  the  action.  The  liquidator  must  take  the  proper 
steps  for  making  the  call  and  enforcing  it,  and  the  Applicant 
must  give  him  a  sufficient  indemnity.  It  may  be  that  the  agree- 
ment of  compromise  sufficiently  provides  for  the  payment  of  any 
costs  to  be  received  by  the  liquidator;  if  not,  the  form  of 
indemnity  must  be  settled  in  Chambers. 


By  consent,  it  was  subsequently  ordered  that,  as  the  Official 
Keceiver  was  represented  in  this  matter  by  the  solicitor  employed 
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by  Driver,  the  proceedings  to  enforce  the  call  should  be  conducted  VAUGhan 

, ,  .     ^.      ,       ^.  WILLIAMS, 

by  the  receiver  m  the  action. 


Solicitors  for  Applicant :  FaithfuU  &  Owen. 
Solicitor  for  Official  Keceiver :  James  White, 
Solicitors  for  Broad  :  Goode,  Kingdon,  &  Cotton, 


F.  E. 


J. 

1893 

Fowler 

V. 

Broad's 
Patent 
Night  Light 
Company. 


In  re  PIONEEKS  OF  MASHONALAND  SYNDICATE,  vaughan 

WILLIAMS, 

[00202  of  1892.]  J. 

-J  QQO 

Company — Winding-ujp — Ground  for  Petition — "  Just  and  Equitable  " — TJUra 

vires  act — Issuing  Shares  at  a  Discount—  Com'panies  Act,  1862  (25  &  26     Jan.  26. 
Vict.  c.  89),  s.  79,  suh-s.  5  [^Revised  Ed.  Statutes,  vol,  xiv.,  p.  220].   

The  fact  that  shares  in  a  limited  company  have  been  issued  at  a  discount 
is  not  a  ground  for  making  a  winding-up  order  on  the  petition  of  a  fully 
paid-up  shareholder — even  where,  if  the  amounts  unpaid  on  the  shares 
were  called  up,  there  would  be  a  surplus  to  be  divided  among  the  members 
of  the  company. 

The  remarks  of  Lord  Herschell  in  Ooregum  Gold  Mining  Com'pany  of 
India  v.  Rojper  (1)  explained. 

A.  PETITION  was  presented  by  a  fully  paid  shareholder  in  a 
company  called  the  Pioneers  of  Maslionaland  Syndicate,  Limited. 

The  petition  alleged  that  the  company  was  in  August,  1891, 
incorporated  under  the  Companies  Acts,  1862  and  1890,  as  a  com- 
pany limited  by  shares ;  that  its  nominal  capital  was  £50,000 
divided  into  48,000  ordinary  shares  and  2000  founders'  shares, 
respectively  of  £1  each,  of  which  about  25,000  of  the  ordinary 
shares  and  1200  of  the  founders'  shares  had  been  issued,  and  that 
the  Petitioner  was  the  holder  of  2000  ordinary  shares  and  of 
890  founders'  shares,  all  credited  as  fully  paid  up. 

Pars.  6-10  of  the  petition  were  as  follows : — 

"  6.  It  has  recently  come  to  the  knowledge  of  the  Petitioner 
that  the  company  has  issued,  or  purported  to  issue,  over  10,000 
ordinary  shares  to  persons  who  were  the  holders  of  shares  in  the 
New  Mashonaland  Exjploration  Company,  Limited,  in  liquidation, 
and  received  for  each  £1  share  the  sum  of  3s.  and  a  transfer  of 

(1)  [1892]  A.  a  125, 142,  143, 

3^2  1 
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VAUGHAN  an  equal  number  of  shares  then  held  by  such  shareholders  in  the 
J.      '  said  New  MasJionaland  Exploration  Company,  Limited,  which  were 
1393       of  no  value  whatever. 

^JJ^^         "  7.  The  company  is  insolvent  and  unable  to  pay  its  debts. 

Pioneers  of  «  g.  The  assets  of  the  company  are  of  considerable  value,  and, 
Mashona-  t     t  1  -.  1  • 

LAND      II  prucienxiy  reaiizeuj  would  be  sufficient  not  only  to  pay  and 

Syndicate.  gg^^-g£y.  ^j^^  company's  debts  and  liabilities,  but  to  pay  a  sub- 
stantial dividend  to  the  members. 

"  9.  Your  Petitioner  and  other  shareholders  of  the  company 
have  been  greatly  prejudiced  by  an  issue  of  the  shares  at  a 
discount,  as  mentioned  in  paragraph  6  of  this  petition. 

"  10.  In  the  circumstances,  it  is  just  and  equitable  that  the 
company  should  be  wound  up." 

And  the  Petitioner  prayed  that  the  company  might  be  wound 
up  by  order  of  the  Court. 

Dunham,  for  the  Petitioner : — 

The  effect  of  clauses  7  and  8  of  the  petition  is  to  state  that,  if 
the  assets  of  the  company  are  properly  realized,  a  surplus  will 
remain  for  the  shareholders  after  the  debts  have  been  paid. 
"  Insolvent  "  only  means  commercially  insolvent. 

Issuing  the  shares  at  a  discount  was  an  act  ultra  vires  the 
company,  and  the  Petitioner  is  entitled  to  have  the  assets 
realized  in  a  compulsory  winding-up:  Ooregum  Gold  Mining 
Company  of  India  v.  Boper  (1). 

Bramwell  Davis,  for  the  company  : — 

The  petition  states  that  the  company  is  insolvent,  and  that  the 
Petitioner  is  a  fully  paid-up  shareholder ;  and  the  petition  is 
therefore  demurrable.  The  Petitioner  cannot  now  ask  for  a 
winding-up  order  on  the  ground  that  the  company  is  solvent. 

If  the  transactions  complained  of  were  ultra  vires,  a  winding- 
up  petition  is  not  the  proper  method  of  impeaching  them : 
In  re  Irrigation  Company  of  France  (2) ;  In  re  Diamond  Fuel 
Company  (3) ;  In  re  Bica  Gold  Washing  Company  (4).  In  such 
a  case  the  proper  remedy  is  by  an  action. 


(1)  [1892]  A.  C.  125. 

(2)  Law  Eep.  6  Ch.  176. 


(3)  13  Ch.  D.  400. 

(4)  11  Ch.  D.  36. 
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Dunham,  in  reply : —  VAUGHAN 
\  ^  ,  WILLIAMS, 

If  the  ultra  vires  act  were  still  in  fieri,  an  action  could  be  J. 

brought  to  prevent  the  directors  from  carrying  it  out.    But  1893 

where,  as  in  this  case,  the  act  complained  of  has  been  actually  jn 

done,  Lord  HerschelVs  judgment  in  Ooregum  Gold  Mining  Com-  "^masbSna^^ 

pany  of  India  v.  Boper  (1)  shews  that  the  persons  to  whom  the  gYNra^^ATE 

shares  have  been  issued  at  a  discount  can  only  be  made  to  pay   

up  in  full  by  means  of  a  winding-up. 

It  has  never  been  laid  down  absolutely  that  the  fact  of  an  act 
idtra  vires  having  been  committed  is  not  a  ground  for  a  winding- 
up  petition. 


Yaughan  Williams,  J. : — 

This  is  a  petition  by  a  shareholder,  the  holder  of  fully  paid- 
up  shares  in  the  company,  who  by  his  petition  states  that  the 
company  is  insolvent.  If  he  meant  by  that  that  it  was  legally 
insolvent,  and  unable  to  pay  its  debts  now'  and  in  the  future,  I 
should  say  that  he  had  no  interest,  as  by  his  own  shewing 
nothing  would  come  to  him  if  a  winding-up  order  were  made. 
But  it  is  now  said  that  clause  7  of  the  petition  does  not  mean 
that,  but  only  that  the  company  is  insolvent  in  the  sense  that  it 
is  unable  to  pay  its  debts  as  they  become  due,  and  that,  if 
clause  7  be  read  in  conjunction  with  clause  8,  the  proper 
inference  is  that  the  company,  though  unable  to  pay  its  debts 
now,  will  on  the  realization  of  its  assets  have  sufficient  to  pay  its 
debts  and  leave  a  surplus.  I  am  inclined  to  think  that  I  ought 
to  take  that  view  of  the  meaning  of  the  petition,  and  I  dispose  of 
the  case  upon  that  view ;  but  even  if  the  Petitioner  has  that  part 
of  the  case  decided  in  his  favour,  he  has  not,  in  my  opinion,  any 
right  to  the  order  which  he  asks  for.  His  counsel,  in  argument 
on  his  behalf,  admits  that  the  only  ground  upon  which  he  can 
support  his  petition  is  under  the  "just  and  equitable  "  clause  of 
sect.  79  of  the  Companies  Act,  1862.  In  my  opinion,  it  is  not 
just  and  equitable  that  a  compulsory  order  should  be  made  to 
wind  up  the  company.  It  was  very  fairly  admitted  in  argument 
that  it  would  not  be  just  and  equitable  that  I  should  make 


(1)  [1892]  A.  0. 142, 143. 
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VAUGHAN  the  order  if  the  Petitioner  was  complainms:  of  a  matter  which 
WILLIAMS,       IT    ,       ,    -,  ,        ,  -,.  M  l 

J.        could  be  dealt  with  by  the  ordinary  tribunals,  on  ordinary 

1893       process,  at  his  instance.    It  was  admitted  that  if  this  were 

^^.^      merely  a  case  where  the  directors  of  the  company  were  going  to 

PioNBEKs  OF       somethinsj  which  was  ultra  vires,  the  Petitioner  could  not 
Mashona-  °  _  ' 

LAND      come  here  and  ask  for  a  winding-up  order  for  the  purpose  of 
Syndicate.  .         ,         _  ,  .         .  ^   .  i  .        i  i 
 .       preventing  them  irom  doing  that,  and  it  was  objected  that 

the  Petitioner  must  not  apply  to  the  Court  for  the  extra- 
ordinary remedy  of  a  winding-up  order  because  he  had  a  remedy 
by  an  ordinary  action.  In  answer  to  that,  it  is  said  that  the 
right  which  the  Petitioner  seeks  to  enforce  is  one  which  he  can 
only  enforce  by  means  of  a  winding-up  order.  The  Petitioner 
says  that  certain  shares  of  the  company  were  issued  at  a  discount, 
and  that  although,  as  between  the  company  and  the  share- 
holders to  whom  the  shares  were  issued,  the  company  could  not 
insist  on  the  difference  between  the  actual  amount  and  the 
nominal  amount  of  the  shares  being  paid  up,  yet,  if  a  winding-up 
order  were  made,  the  result  would  be  that  those  to  whom  the 
shares  had  been  issued  would  be  placed  on  the  list  of  contribu- 
tories,  and  made  to  pay  up  the  difference,  and  thus  a  fund  would 
be  created  which  would  be  available — in  the  first  place  for  the 
creditors,  and  secondly,  in  case  of  there  being  a  surplus,  for  the 
shareholders.  And  it  was  contended  that  the  Petitioner  had  an 
interest  in  that  contemplated  surplus,  and,  therefore,  an  interest 
justifying  the  presentation  of  his  petition  to  have  the  company 
wound  up,  as  the  only  means  by  which  he  could  obtain  payment. 
In  my  judgment,  he  has  no  such  right.  His  right  is  the  same  in 
relation  to  the  matter  as  that  of  the  company  ;  and  though  it  is 
true  that  he  might  have  an  interest  in  the  surplus,  that  is  a 
right  which  only  arises  when  a  fund  has  been  created  really  for 
the  benefit,  in  the  first  instance,  of  the  creditors,  and  secondly, 
to  the  extent  of  the  surplus,  for  the  benefit  of  the  shareholders. 
The  contrast  drawn  by  Lord  Herschell  in  Ooregum  Gold  Mining 
Company  of  India  v.  Boper  (1)  is  not  a  contrast  between  a 
company  which  is  now  a  going  concern  and  a  company  in 
liquidation.  The  contrast  which  he  draws  is  a  contrast  between 
the  rights  of  a  company  and  the  rights  of  the  creditors  of  a 
(1)  [1892]  A.  C.  125. 
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company.    Lord  Eerschell  is  there  really  saying  that  the  com-  ^^^^^ 
pany  has  no  right  to  enforce  payment  of  the  difference  between        j.  * 
the  amount  paid  and  the  full  amount  of  the  shares,  but  that  its  i893 
creditors  have  such  a  right.    That  being  so,  and  there  being  no 
rights  of  creditors  in  question  at  all  in  the  present  case,  the  only  ^^^^^^ 
rights  are  those  of  the  shareholders ;  and,  resting  the  case  on  land 

Lord  MersehelVs  judgment,  a  shareholder  has  no  more  right  to   

come  and  enforce  by  petition  this  liability  of  the  shareholder  to 
whom  shares  have  been  issued  at  a  discount,  than  he  had  in  that 
case  to  enforce  it  by  an  action.  The  petition  must  be  dismissed 
with  costs. 

Solicitor  for  the  Petitioner :  B,  F,  LinnetU 
Solicitors  for  the  Company :  Munh  &  Adie, 

F.  E. 
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WRIGHT,.!,  MOKLEY  V.  LOUGHNAISr. 

^  [1891    M.  2075.] 

Jan.  19,  20, 

21,  23,  24,  25,    Undue  Influence — Confidential  Belationsldp — Gift  inter  vivos — Setting  aside. 
26,  27. 

i.,  a  man  of  no  means,  and  a  member  of  a  religious  sect  known  as- 
Exclusive  Brethren,  was  employed  as  travelling  companion  to  Jf.,  an; 
epileptic  subject  of  large  fortune.  Wbile  so  employed  lie  converted  M.  to 
bis  own  religious  views,  and  in  consequence  of  such  conversion  M.  left  bis 
borne,  and  took  up  bis  residence  witb  L.,  with  wbom  be  continued  to 
reside  in  great  seclusion  for  tbe  last  seven  years  of  bis  life.  During  this 
period  M.,  wbo  was  in  a  low  and  morbid  condition,  consulted  L.  on  spiritual 
and  temporal  matters,  allowed  bim  to  regulate  bis  diet  and  bis  medicine, 
and  placed  nearly  tbe  wbole  of  bis  fortune  at  bis  disposal.  L.  endeavoured 
to  suppress  all  evidence  of  bis  monetary  dealings  witb  M.  Tbe  aggregate 
amount  obtained  by  L,  from  M.  was  £140,000  : — 

Held,  that  tbe  money  bad  been  obtained  by  tbe  actual  exercise  of  undue 
influence  under  tbe  guise  of  religion,  and  ougbt  to  be  refunded. 

Semble,  tbe  money  could  be  recovered  also  on  tbe  ground  of  confidential 
relationsbip. 

This  action  was^brought  by  S.  Hojpe  Morley  and  Arnold  Morley,. 
as  executors  of  the  will  of  their  brother,  Henry  H.  Morley,  to 
recover  sums  exceeding  in  the  aggregate  £140,000,  given  by  the 
testator  in  his  lifetime  to  the  Defendant,  William  Eaviland 
Loughnan,  on  the  ground  that  the  money  had  been  obtained  by 
undue  influence. 

Loughnan,  who  was  a  married  man  with  a  young  family,  had 
no  means  of  his  own.  He  was  at  one  time  a  curate  of  the  Church 
of  England,  but  in  1881  he  gave  up  his  curacy  and  joined 
the  Plymouth  Brotherhood.  This  religious  sect  was  divided  inta 
two  orders — open  Brethren  and  close  or  exclusive  Brethren. 
Loughnan  belonged  to  the  close  order. 

It  was  the  custom  of  close  or  exclusive  Brethren  to  isolate 
themselves  from  general  society,  and  even  to  some  extent  from 
the  members  of  the  other  division  of  the  sect.  They  professed  to 
give  up  the  world  and  to  devote  their  lives  to  the  service  of  the 
Lord. 

Henry  Morley  was  the  son  of  the  late  Samuel  Morley,  a  member 
of  the  firm  of  Messrs.  /.  &  E,  Morley,  warehousemen,  and  he 
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became  entitled  through  his  father  to  a  fortune  amounting  to  WEIGHT,  J. 
£170,000.  1893 

He  was  born  prematurely  in  1851 ;  he  was  subject  to  epileptic  morley 
fits;  he  was  never  at  any  time  of  his  life  physically  or  mentally  louc^nan. 

strong ;  he  was  not,  however,  incapable  of  managing  his  own   

affairs.  At  the  age  of  twelve  he  attended  some  revivalist 
services  held  in  London  by  a  Mr.  Benham,  who  was  a  Plymouth 
Brother,  and  was  much  impressed  by  them,  and  eventually  he 
became  a  member  of  the  open  order  of  that  sect. 

In  consequence  of  the  feeble  state  of  his  health  his  father  sent 
him  into  the  country  to  learn  farming  instead  of  training  him 
for  one  of  the  learned  professions,  and  in  1870  he  bought  an  estate 
near  Tonhridge,  called  Hall  Place,  and  entrusted  to  his  son  the 
management  of  the  farms  in  connection  with  the  estate.  In  the 
winter  of  1880-1881  Henry  Morley  went  abroad  for  his  health, 
and  was  accompanied  by  a  Mr.  Batter  shy ,  whom  his  father  had 
engaged  as  travelling  companion. 

In  November,  1881,  Louglinan  was  introduced  to  Mr.  Samuel 
Morley  by  his  son-in-law,  Mr.  Washington,  and  was  engaged  by 
him  to  act  as  travelling  companion  to  his  son  Henry  for  three 
months,  at  a  salary  of  £100  and  travelling  expenses;  and  in 
January,  1882,  he  was  retained  to  act  as  travelling  companion 
when  required  at  a  salary  of  £400  a  year. 

On  the  8th  of  May,  1882,  Mr.  Samuel  Morley  wrote  to  Lough- 
nan  :  "  We  have  had  a  pleasant  happy  visit  from  your  patient, 
and  feel  that  we  owe  much  to  your  kind  loving  care  of  him.  I 
am  so  thankful  to  think  you  are  studying  his  case,  and  shall  be 
glad  to  be  helped  by  you  in  deciding  his  future." 

In  September,  1883,  Henry  Morley  invited  himself  to  stay 
with  Loughnan,  who  was  then  living  at  Shoreham,  and  from  that 
time  until  his  death  in  1891,  except  for  occasional  intervals, 
generally  of  short  duration,  when  he  was  alone,  and  occasional 
visits  to  his  relations,  he  continued  to  reside  with  the  Loughnan 
family  at  various  places,  first  at  Shoreham,  then  at  West  Ham 
near  Basingstohe,  and,  finally,  at  Bowden  Berra  in  Cornwall, 

On  the  11th  of  October,  1883,  he  wrote  a  letter  to  a  Mr.  Hur- 
ditch,  with  whom  he  was  intimately  acquainted,  in  which  he 
announced  his  intention  of  finally  leaving  his  home.    The  letter 


738 


CHANCEKY  DIVISION. 


[1893] 


WEIGHT,  J.  began  by  lamenting  that  for  many  years  he  had  lived  out  of 
1893       communion  with  the  Lord,  and  relating  how  the  Lord  had 
MoKL^Y     shewn  him  something  of  his  miserable  condition  until,  as  he 
^-        said,  he  ffot  so  low  and  dejected  that  he  almost  doubted  his 

LOUGHNAN.  >  to  J 

  salvation.    The  letter  then  continued :  "  It  was  on  Monday  the 

1st  inst.  that  He  gave  me  complete  deliverance  by  first  enabling 
me  to  look  away  to  Him.  I  felt  so  happy ;  and  then  I  prayed 
that  at  whatever  cost  he  would  restore  my  soul  and  give  me  to 
enjoy  full  communion  with  Himself.  The  answer  came  as  plainly 
as  though  a  man  was  speaking  to  me — yes,  far  plainer — I  must 
give  up  all  and  that  He  would  do  it  all  for  me.  He  has  done 
this,  and  now  Hall  Flace,  with  its  costly  expenditure,  is  no  longer 
my  home,  for  I  seek  but  cannot  find  J  esus  there." 

After  an  ineffectual  attempt  on  the  part  of  Mr.  Hurditch  to 
induce  his  friend  to  alter  his  determination,  he  coinmunicated 
what  had  taken  place  to  Mr.  Samuel  Morley,  who  had  an  interview 
with  Henry,  which  was  equally  ineffectual.  After  this  interview 
Mr.  Samuel  Morley,  on  the  1st  of  November,  1883,  wrote  to 
Loughnan,  expressing  his  sorrow  at  the  change  in  his  son's 
views,  and  suggesting  that  the  change  had  been  brought  about 
by  the  influence  of  others,  and  he  continued :  "  Henry  told  us 
that  one  of  the  first  steps  in  the  process  by  which  he  has  arrived 
at  the  conviction  that  it  is  his  duty  to  leave  home  and  take  up 
his  abode  under  your  roof  was  a  remark  you  made  during  one  of 
your  early  visits  to  Hall  Place,  *  Can  there  be  Christ  with  all 
this?"' 

The  writer  complained  that  the  use  of  such  words  by  Loughnan 
at  that  time  was  a  departure  from  a  solemn  pledge  which  he  had 
given  to  Mr.  Washington  prior  to  his  engagement  as  companion, 
that  he  would  not  on  any  occasion  make  any  reference  with  Henry 
to  the  peculiar  views  held  by  Christians  known  as  exclusives, 
andjihe  enclosed  the  sum  of  £40,  the  sum  then  due  to  Loughnan 
for  his  services,  and  requested  that  all  further  intercourse  might 
cease. 

Loughnan  replied  on  the  3rd  of  November  to  the  effect  that 
his  only  promise  was  to  "  avoid  argument  about  any  differences 
of  opinion  which  might  exist  between  (so-called)  close  and  open 
Brethren."    "  But,"  he  continued, "  I  remember  very  well  adding, 
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that  if  your  son  was  led  into  what  I  believed  to  be  true,  I  should  WEIGHT,  J. 
be  very  thankful." 

Samuel  Morley  replied  on  the  8th  of  November  that  he  was  Mokley 
extremely  dissatisfied  with  Loughnans  explanation ;  and  on  the  loughnan. 
10th  of  November  Loughnan  wrote :  "  I  can  quite  see  from  your 
point  of  view  that  my  action  must  seem  very  bad ;  but  it  appears 
from  what  you  say  that  both  you  and  Mr.  Washington  were  in 
some  fear  when  the  engagement  between  us  was  first  contem- 
plated that  your  son  might  be  led  to  adopt  the  views  held  by 
those  with  whom  I  am  in  fellowship  ;  while  I,  hearing  what  a  bad 
state  of  health  your  son  was  in,  only  supposed  that  the  avoiding 
of  argument  was  on  account  of  his  condition."  And  he  added, 
^'  He  is  older  than  I  am,  and  has  been  in  the  narrow  way  longer 
than  I,  and  is  quite  capable  of  holding  his  own  in  religious 
discussions."  He  admitted  that  he  had  made  use  of  some  such 
expression  as  that  which  was  attributed  to  him,  and  that,  on  being 
pressed  by  Henry  Morley,  he  had  explained  the  grounds  upon 
which  exclusives  gathered.  In  reference  to  Henry  Morley's 
determination  to  leave  his  family,  he  said :  "  I  do  not  at  all  know 
that  he  will  be  led  to  make  this  house  his  home ;  but  as  long  as 
he  does  so  his  health  and  happiness  will  be  carefully  looked  to." 

On  the  5th  of  November,  1883,  Henry  Morley  wrote  a  farewell 
letter  to  his  uncle  and  aunt,  Mr.  and  Mrs.  John  Morley,  to  whom 
he  was  particularly  devoted.  Notwithstanding  that  he  had  made 
up  his  mind  to  leave  his  home,  he  always  remained  on  affectionate 
terms  with  the  members  of  his  family,  although  his  religious 
views  precluded  him  from  mixing  much  in  their  society. 

About  this  time  he  joined  the  close  order  of  Plymouth  Brethren 
and  became  a  regular  attendant  at  the  religious  meetings  of  that 
order.  He  also  severed  his  connection  with  several  charitable 
institutions  in  which  he  had  formerly  interested  himself,  on  the 
ground,  as  he  stated  in  one  of  his  letters,  that  such  institutions, 
being  of  man's  origination,  were  not  after  the  mind  of  Grod,  and  in 
several  letters  he  expressed  his  gratification  to  the  Almighty  for 
having  revealed  to  him  the  truth,  and  justified  his  refusal  to  hold 
fellowship  with  those  who  were  not  living  in  the  truth.  He  also 
commenced  to  make  large  payments  to  Loughnan  without  de- 
manding or  receiving  any  account,  and  in  fact  from  this  time 
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WRIGHT,  J.  forward  lie  placed  his  banking  account  at  Loughnan's  disposal. 
1893       Throughout  the  whole  of  this  period  he  was  in  a  low  and  morbid 
MoRLEY     condition,  and  was  subject  to  great  mental  depression  induced 
LouGHNAN         excessive  doses  of  bromide,  which  he  took  as  a  remedy  for 

  epilepsy  ;  he  was  frequently  under  medical  treatment. 

In  May,  1884,  he  instructed  his  family  solicitors,  Messrs.  Phelps^ 
Sidgwick,  &  Biddle,  to  prepare  a  will  under  which  the  Loughnaii 
family  were  to  receive  legacies  amounting  to  £8000,  and  this 
will  was  executed  in  June,  1884.  In  July,  1885,  he  executed 
another  will,  by  which  the  benefits  to  the  Loughnan  family  were 
increased  to  £15,000. 

Many  of  the  events  which  occurred  after  this  date  were  disputed 
by  Loughnan ;  but  the  net  result  of  the  evidence  is  shortly  as 
follows : — 

While  Henri/  Morley  was  living  with  the  Loughnans  at  Shore- 
ham,  he  became  acquainted  with  a  Mr.  Balhy  and  his  daughter, 
who  were  members  of  the  same  religious  order  as  himself,  and,  as 
they  became  more  intimate,  he  began  to  conceive  an  affection  for 
the  lady.  In  1886  Loughnan  frequently  remonstrated  with 
Miss  Balby  on  her  growing  influence  over  Henry  Morley,  and 
warned  her  that  he  had  been  forbidden  by  medical  men  to 
marry,  and  in  the  result  she  gave  him  her  promise  that  she 
would  not  encourage  Mr.  Morley's  attentions,  and  she  never  saw 
him  again. 

In  September,  1886,  Samuel  Morley  died,  and  Henry  became 
entitled,  under  his  father's  will,  to  a  very  large  fortune. 

Although  he  had  notice  of  his  father's  death  he  did  not  attend 
his  funeral ;  but  this  was  explained  by  Loughnan  by  the  fact  that 
at  that  time  he  was  under  treatment  in  a  hydropathic  establish- 
ment in  the  Biviera.  After  his  father's  death  the  amount  which 
he  drew  from  the  business  of  Messrs.  J.  &  B.  Morley  imme- 
diately began  to  increase.  In  1884  and  1885  his  drawings  were 
under  £3000  per  annum  ;  but  in  1886  they  amounted  to  £6150. 

In  the  spring  of  1887  he  moved  with  the  Loughnan  family  to 
West  Ham,  near  Basingstoke. 

In  April,  1887,  he  wrote  to  Mr.  Sidgwick,  with  reference  to 
some  contemplated  alteration  of  his  will,  a  letter  in  which  he 
complained  of  momentary  attacks  of  loss  of  consciousness  and 


ICh. 


CHANCEKY  DIVISION. 


741 


nearly  total  loss  of  memory,  and  inquired  whether,  in  the  event  WRlGrHT,  J. 
of  his  getting  so  much  more  under  the  power  of  the  disease  as  to 
render  it  necessary  that  he  should  be  placed  under  supervision,  Morley 
he  could  at  once  nominate  a  person  whom  he  knew  to  be  willing  lou(mnan. 
to  undertake  the  charge,  meaning  Loughnan. 

Eventually  a  codicil  was  prepared  by  Messrs.  Fatey  & 
Warren,  Loughnan's  solicitors,  and  was  executed  in  November, 

1887.  By  this  codicil  Henry  Morley  bequeathed  to  Loughnan 
-and  his  wife  a  life  interest  in  a  moiety  of  his  patrimony. 

The  excessive  amounts  which  he  now  began  to  draw  from  the 
business  caused  some  inconvenience  to  his  brothers,  and  on  the 
SOth  of  June,  1887,  they  obtained  from  him  an  undertaking  not 
to  draw  out  more  than  £6000  in  any  one  year.  However,  on 
the  15th  of  July,  1887,  he  drew  out  in  one  sum  £12,000,  which 
was  paid  straight  into  Loughnan^s  account  at  Coutts's,  and  was 
applied  by  him  in  the  purchase  of  the  house  at  West  Ham  which 
he  had  previously  rented. 

In  March,  1888,  Henry  Morley  gave  instructions  to  Messrs.  Fatey 
&  Warren  to  draw  a  new  will.    In  a  letter  of  the  25th  of  April, 

1888,  acknowledging  the  receipt  of  the  draft  will,  he  wrote  :  "  As 
one  or  two  clauses  need  slight  alterations,  about  which  I  wish  to 
consult  Mr.  Loughnan,  who  has  gone  to  the  South  of  France,  I 
must  await  his  return  in^about  a  fortnight." 

This  will  was  executed  on  the  27th  of  August,  1888.  By  it 
he  bequeathed  one  moiety  of  his  residuary  estate  in  trust  for 
Loughnan  absolutely. 

In  May,  1888,  his  mother  died,  but  he  did  not  attend  her 
funeral. 

On  the  19th  of  December,  1888,  Loughnan  wrote  to  one 
Bennett,  a  doctor,  as  to  the  mental  condition  of  one  of  his  brothers 
who  was  under  Mr.  Bennett's  care  :  "  He  seemed  to  have  started  a 
fresh  delusion,  and  asked  me  about  my  accounts.  He  appears  to 
fancy  I  am  in  some  degree  dependent  upon  a  man  he  knows  of 
the  name  of  Morley,  who  lives  a  good  deal  with  me,  and  has 
woven  some  tangle  out  of  our  connection." 

Early  in  1889  Henry  Morley  stayed  for  some  weeks  at  a  hydro- 
therapeutic  establishment  at  Bristol,  Dr.  Spoor,  the  resident 
physician  who  attended  him,  deposed  that  he  was  suffering  from 
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WEIGHT,  J.  religious  depression,  and  that  on  one  occasion  lie  {Morley)  told 
1893      him  that  he  relied  upon  Loughnan  to  manage  his  affairs,  as  his 
MoELET    health  was  not  sufficiently  good  to  allow  him  to  attend  to  them 
Loughnan.  ^^i^self.    Witness  also  deposed  to  a  conversation  he  had  had 

■   with  Loughnan  as  to  the  nature  of  Henry  Morley's  complaint,  in 

the  course  of  which  Loughnan  said  that  he  had  studied  his  case 
very,  carefully,  and  thought  he  understood  him  thoroughly,  and 
that  Morley  was  often  guided  by  his  advice  in  preference  to  that 
of  his  medical  attendant. 

Loughnan  was  in  the  habit  of  giving  directions  as  to  what 
Henry  Morley  should  eat ;  he  also  frequently  visited  his  bedroom 
in  the  morning,  and  gave  him  medicine  when  he  felt  unwell. 

In  July,  1889,  Loughnan  sold  the  house  at  West  Ham  for 
£10,000 — a  loss  of  £2000 ;  and  later  in  the  same  year  he  went 
with  his  family  and  Henry  Morley  to  reside  at  Bowden  Derra,  sl 
very  secluded  place,  five  miles  from  Launeeston,  in  Cornwall. 

At  Bowden  Derra,  Henry  Morley  saw  no  society  at  all  outside 
the  Loughnan  circle  with  the  exception  of  a  few  poor  people 
whose  wants  he  relieved. 

In  January,  1890,  one  Maxted,  who  had  known  Henry  Morley 
before  he  went  to  reside  with  the  Loughnans,  wrote  to  him 
asking  permission  to  renew  the  acquaintance.  Maxted  was  a 
Plymouth  Brother,  though  not  a  member  of  the  close  order  of 
Brethren,  and  he  had  formerly  been  concerned  in  evangelizing 
work  at  Bowden  Derra, 

In  reply  to  his  letter  Henry  Morley  wrote  on  the  22nd  of 
April,  in  effect,  that  his  religious  views  would  prevent  him  from 
holding  fellowship  with  him. 

On  the  20th  of  May,  Maxted,  who  was  then  evangelizing  in 
Devon  and  Cornwall,  again  requested  a  meeting.  To  this  Morley 
replied  on  the  21st  of  May  to  the  effect  that  he  did  not  feel  free 
to  invite  him  to  Bowden  Derra,  as  he  was  staying  with  friends. 

These  two  letters  of  the  22nd  of  April  and  the  21st  of  May 
were  drafted  by  Loughnan, 

Later  in  the  same  year  Loughnan  wrote  a  business  letter  for 
Morley,  which  the  latter  signed,  relating  to  the  sale  of  some 
shares  iu  the  National  Liberal  Cluh, 
Loughnan,  however,  asserted  in  his  evidence  at  the  time  that 
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he  never  discussed  business  matters  with  Henry  Morley,  and  that  "WRIGHT,  J. 
his  conversations  with  him  were  confined  to  questions  of  religion.  1893 

In  the  summer  of  this  year  Henry  Morley  was  particularly  Morley 
depressed  about  the  state  of  his  health,  and  in  July  he  wrote 
to  his  uncle  a  very  gloomy  letter,  in  which  he  said,  "  It  is  not 
epilepsy  I  suffer  from,  but  catalepsy." 

On  the  9th  of  September,  1890,  Loughnan  wrote  to  his 
bankers  at  Brighton :  "  Mr.  Morley,  who  draws  the  cheques  which 
I  usually  forward  to  you,  complains  to  me  that  though  he  pur- 
posely makes  them  payable  to  bearer,  they  generally  have  my 
name  on  the  back  of  them  when  they  are  returned  to  him.  .  .  . 
Would  you  kindly  see  that  neither  the  enclosed  draft,  nor  any 
other  drawn  by  Mr.  Morley  and  sent  by  me  to  your  bank,  has  any 
name  written  upon  it,  as  it  might  prove  very  inconvenient  in 
arranging  certain  matters  which  we  have  in  hand." 

On  the  8th  of  October  Henry  Morley  drew  from  the  business 
of  Messrs.  J,  <&  B.  Morley  £10,000,  which  at  once  passed  into 
Loughnan^ s  account,  and  was  sent  by  him  to  his  bank  at  Brighton 
in  a  letter  containing  the  following  request :  "  Mr.  Morley  begs 
me  to  ask  that  no  name  or  stamp  should  be  placed  on  the 
cheque." 

On  the  8th  of  January,  1891,  Henry  Morley  wrote  to  his  brother 
Ho]pe  announcing  his  intention  of  drawing  out  from  the  business 
the  bulk  of  his  capital,  which  then  amounted  to  £70,000.  He  said : 
"  I  have  determined  to  withdraw  the  bulk  of  it  (as  and  when  most 
convenient  to  the  firm)  in  order  that  during  my  lifetime  I  may 
enjoy  the  pleasure  and  privilege  of  helping  in  a  substantial  way 
such  objects  as  I  am  led  to  consider  need  support,  and  thus  in  a 
feeble  way  be  enabled  to  realize  that  I  am  doing  the  will  of  Him 
that  loved  me  and  gave  Himself  for  me  (Luke  xviii.  29,  30). 
Neither  my  friend  with  whom  I  am  living  nor  my  relations 
have  need  of  money,  and  I  am  therefore  all  the  more  happy  in 
taking  this  step."  Then,  after  stating  that  he  intended  to  leave 
£20,000  in  the  business,  he  continued :  "  The  rest  I  propose  to 
lay  out  anonymously  in  various  objects  which  I  wish  to  help." 

After  a  vain  remonstrance  from  his  brothers  the  money  was 
paid  by  three  cheques  of  £25,000,  £15,000,  and  £10,000,  received 
by  Henry  on  the  16th,  23rd,  and  24th  of  January.    On  the  15th 
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WRIGHT,  J.  of  January,  LougJinan  having  left  Bowden  Derra  for  two  or  three 
1893       days,  Henry  Morley  gave  instructions  to  Messrs.  Patey  &  Warren 
MoELEY    for  a  new  will,  under  which  his  residuary  estate  was  to  go  to  his 
LouGHNAN.  brothers  and  sisters. 

  On  the  16th  of  January  he  wrote  to  Maxted :  "  I  am  almost 

out  of  my  mind,  if  not  quite.  I  have  no  money  now.  The  sad 
reason  you  will  know  in  a  few  days.  I  hope  I  shall  be  forgiven 
for  spending  so  much  upon  the  workmen  in  Basingstoke  two 
years  ago.  I  cannot  do  it  now.  You  will  know  all  about  it  very 
soon.  I  am  more  to  be  pitied  than  you  are."  On  the  17th  of 
January  Loughnan  returned  to  Bowden  Derra,  On  the  18th 
Henry  Morley  wrote  a  second  letter  to  Maxted  to  the  following 
effect :  "  I  would  ask  you  to  burn  the  letter  I  sent  you  last  week 
and  forget  it,  as  I  wrote  it  amidst  great  confusion.  I  enclose  you 
a  cheque  for  £5.  I  am  glad  to  say  I  have  nothing  sad  to  com- 
municate. I  cannot  now  upon  reflection  say  I  spent  anywhere 
more  than  I  should  have  done,  except  when  I  was  in  the  world." 

To  this  was  added  a  postscript :  "  I  may  say  I  have  spent 
nothing  and  done  nothing  in  Launceston" 

On  the  same  day  Loughnan  wrote  to  Messrs.  Patey  &  Warren 
a  letter  for  Henry  Morley,  which  was  signed  by  the  latter,  as 
follows :  "  Do  not  act  upon  my  letter  of  last  week  until  you  hear 
further,"  and  on  the  following  day  Henry  Morley  wrote  that  he 
thought  it  better  that  the  will  should  be  prepared  by  his  family 
solicitors.  On  the  20th  of  January  £25,000  was  paid  to  the 
credit  of  Loughnan's  account,  and  on  the  24th  of  January  a 
second  sum  of  £25,000  was  paid  in. 

On  the  30th  of  January  Henry  Morley  executed  his  last  will, 
which  had  been  prepared  by  Messrs.  Phelps,  Sidgwieh  &  Co., 
whereby,  with  the  exception  of  his  papers  and  furniture  at 
Bowden  Berra,  which  he  gave  to  Loughnan,  he  bequeathed  the 
whole  of  his  remaining  property  to  his  brothers  and  sisters. 

On  the  19th  of  February  he  wrote  to  his  brother  Hope  that  he 
was  in  a  very  weak  state  of  health,  and  that  the  doctors  threatened 
paralysis.  He  then  said :  "  No  more  love  and  kindness  could 
possibly  have  been  shewn  me  by  any  one  than  I  have  experienced 
always  from  my  dear  friend,  Mr.  Loughnan,  as  well  as  from 
every  member  of  his  family."    Then  later  on  he  said,  "  My  chief 
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object  in  writing  to  you  is  to  ask  you  to  promise  me  that  in  the  WRIGHT,  J. 
event  of  my  becoming  helpless  in  mind  or  body  I  shall  not  be  1893 
removed  from  the  care  of  my  friend  LougJinan.    I  know  he  will  Moblet 
do  all  that  is  best  for  me,  and  he  has  kindly  opened  a  joint  j^ouctnan 

banking  account  with  me  so  as  to  meet  any  expenses  arising   

from  my  illness,  should  I  be  unable  to  write." 

On  the  25th  of  February  Henry  Morley  died  by  his  own  hand. 
During  his  lifetime  he  usually  spoke  and  wrote  in  the  highest 
terms  of  LougJinan  s  character,  but  from  certain  conversations 
which  he  had  with  a  Miss  Waterma7iy  it  appeared  that  towards 
the  end  of  his  life  his  views  at  times  underwent  a  change,  at 
any  rate  in  Loughnan's  absence.  Miss  Waterman  was  an  old 
lady  in  feeble  health,  who  had  been  befriended  by  the  Loughnans 
at  Shoreham,  and  had  followed  the  LougJinan  family  to  West  Ham 
and  Bowden  Berra. 

She  deposed  that  in  1888  Henry  Morley  had  a  conversation 
with  her  about  a  Mrs.  Tolfrey,  whom  he  had  assisted,  in  the 
course  of  which  he  said  he  was  sorry  not  to  be  able  to  give  her 
more,  but  he  had  only  a  few  shillings  in  his  pocket,  and  could 
not  give  her  more  without  consulting  Mr.  LougJinan,  and  he  had 
given  his  word  not  to  give  more  than  a  few  shillings  without 
consulting  him.  He  said  he  should  like  to  give  his  money  away 
himself,  but  he  could  not  continue  to  live  in  the  house  if  he 
continually  objected  to  what  they  wished.  She  observed  that 
Mr.  Morley  deferred  much  to  Mr.  LougJinan  s  views  in  almost 
everything,  and  this  increased  as  time  went  on.  In  the  summer 
of  1890  the  deceased  was  gloomy  ;  he  said,  "  My  money  goes  by 
thousands  ;  I  must  take  care  I  do  not  spend  a  pound  more  than 
I  am  obliged,  because  there  is  a  large  family — there  are  two  or 
three  or  four  families  in  one."  This  had  reference  to  the  fact 
that  LougJinan  sometimes  invited  his  brothers  and  his  brother- 
in-law  and  their  families  to  stay  with  him. 

Witness  further  deposed  that  in  January,  1891,  Henry  Morley 
told  her,  "  They  do  not  want  me,  he  has  told  me  to  go  as  soon 
as  I  like."  He  said,  "  They  have  had  a  great  deal  more  money 
from  me  than  you  know  anything  about — many  thousands. 
There  are  three  cheques  that  Mr.  LougJinan  urged  me  to  tear 
out  the  counterfoils  of,  because  he  said  they  made  him  liable,  if 
Vol.  I.  1893.  ^  F  1 
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WK1GHT,J.  they  remained  in  the  cheque-book."    He  said  he  had  screened 
1893       Loughnan  many  times  from  his  (Morleys)  brothers,  but  could 
MoRLEY    not  write  to  them  now.    "  I  am  a  miserable  man  ;  and  unless  I 
Loughnan.   comply  with  all  they  want  they  make  my  life  miserable."  In 

  another  conversation  in  January  or  February,  he  said,  "They 

have  taken  it  all.  I  have  never  given  it  to  them ;  they  have 
taken  it  without  my  leave."  He  said  that  he  meant  to  give 
some  money  to  some  other  people  whom  he  named,  but  could  not 
because  they  had  taken  it.  He  said,  "  They  are  swindlers,  it  is 
swindling ;  they  have  left  me  with  only  £700  a  year,  and  that  is 
not  enough  to  take  me  anywhere  else.  They  have  deceived  me 
from  the  first."  Witness  further  deposed  that  she  went  up  to 
the  house  and  saw  Mr.  Loughnan  and  his  wife,  and  told  them 
part  of  what  the  deceased  told  her,  and,  in  particular,  that  he 
said  that  they  had  got  his  money,  and  he  had  only  £700  a  year 
left ;  that  Mrs.  Loughnan  said,  "  Plenty,  too,  for  him " ;  and 
Mr.  Loughnan  said,  "  He  is  very  confused  about  it,  a  man  who 
does  not  spend  more  than  £100  a  year."  Then  that  the  de- 
ceased afterwards  told  her,  "  It  is  all  true  that  I  have  told  you," 
and  that  on  the  last  time  she  saw  him  on  the  Sunday  before  he 
died,  he  said,  "  I  am  so  unhappy,  they  are  not  kind  to  me." 

At  the  funeral  Loughnan  was  questioned  by  Charles  Morley,  a 
brother  of  the  deceased,  and  Mr.  Phelps,  as  to  the  destination  of 
the  £50,000  which  the  deceased  had  withdrawn  from  the  business 
in  January.  At  first  he  said  he  was  under  a  solemn  promise  to 
the  deceased  not  to  divulge  the  objects  for  which  it  was  given, 
but  he  subsequently  stated  that  he  had  received  and  invested  it, 
and  that  it  was  given  for  the  relief  of  the  poor,  and  generally  for 
that  form  of  religious  work  in  which  he  and  the  deceased  were 
jointly  interested.  After  some  further  pressure  he  admitted  that 
the  money  had  been  invested  for  his  private  purposes,  and 
offered  to  leave  the  matter  in  the  hands  of  the  family.  He  also 
made  a  similar  statement  to  Miss  Waterman  as  to  the  objects  for 
which  the  money  was  given.  At  the  trial  Loughnan  denied  that 
he  had  ever  made  any  such  statements,  and  he  swore  that  the 
£50,000  had  been  given  to  him  for  his  private  purposes  in  lieu 
of  certain  benefits  which  he  was  to  have  taken  under  the  will  of 
the  deceased. 


ICh. 


CHANCEEY  DIVISION. 


747 


Among  the  papers  of  the  deceased  (which  conveyed  singularly  WRIGHT,  J. 
little  information  as  to  his  dealings  with  Louglinan)  were  found  1893 
his  diary,  draft  copies  of  the  two  letters  written  to  Maxted  on  the  Moklet 
22nd  of  April  and  the  21st  of  May,  1890,  several  account-books  lo^jghnan. 

with  the  leaves  torn  out,  and  a  cheque-book  with  the  counterfoils   

torn  out.  Certain  cheque-books  of  Loughnan's  were  also  pro- 
duced in  the  same  condition.  One  counterfoil,  however,  had 
been  preserved,  which  recorded  the  fact  that  on  the  16th  of 
February,  1891,  Loughnan  had  drawn  a  cheque  for  £50  for 
if.  if.  M,  This  corresponded  with  an  entry  in  the  diary, 
"  Cheque  £50  kindly  given  to  me  from  common  account."  This 
was  the  account  referred  to  in  Henry  Morley's  last  letter  to  his 
brother.  There  was  also  produced  a  formal  receipt,  bearing  date 
the  13th  of  September,  1888,  for  £150  paid  by  Loughnan  to 
Henry  Morley  as  the  price  of  certain  bedroom  and  study  furni- 
ture at  West  Ham  which  Morley  had  sold  to  Loughnan,  with  the 
view,  as  he  explained  in  a  letter  to  Messrs.  Patey  &  Warren, 
of  simplifying  certain  testamentary  dispositions  which  he  in- 
tended to  make  in  Loughnan  s  favour.  The  receipt  was  in. 
Loughnan' s  handwriting,  and  was  signed  by  Henry  Morley. 

The  only  other  document  of  importance  was  a  pencil  memo- 
randum in  Henry  Morley  s  handwriting  :  "  Letters  to  go  through 
with  W.  L.  before  tearing  up." 

From  investigations  directed  by  the  Plaintiffs,  it  appeared  that 
in  the  last  years  of  his  life  Henry  Morley  drew  from  the  business 
the  following  amounts :— in  1883,  £2965  ;  in  1884,  £2600 ;  in 
1885,  £2710 ;  in  1886,  £6150 ;  in  1887,  £24,700 ;  in  1888, 
£9950,  in  1889,  £18,500 ;  in  1890,  £15,000 ;  in  1891,  £50,000. 
He  also  derived  about  £10,000  from  other  sources ;  and 
£135,000  was  actually  shewn  to  have  been  paid  to  Loughnan, 

Mr.  Phelps  repeatedly  applied  to  Loughna7i  for  informatioti  as 
to  these  payments,  but  Loughnan  refused  to  furnish  any  informa- 
tion on  the  subject,  for  the  reason,  as  alleged  in  one  of  his  letters, 
that  "  all  such  transactions  were  purely  personal  and  confiden- 
tial," and,  in  particular,  he  declined  to  give  the  Plaintiffs  any 
facilities  for  investigating  his  banking  accounts,  of  which  he 
kept  several,  until  he  received  a  letter  from  ^S'.  Hope  Morley, 
intimating  that,  though  he  might  have  destroyed  his  bankers' 
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WEIGHT,  J.  books,  and  the  counterfoils  of  his  cheque-books,  there  was  no 
1893      great  difficulty  in  obtaining  copies  of  them  from  his  bankers. 
MoRLEY    He  also  attempted  to  prevent  Miss  BaTby  and  Miss  Waterman 
Loug'^^an.  gi^i^g  evidence  at  the  trial. 

  The  bulk  of  the  money  which  Loughnan  received  from  the 

deceased  was  applied  by  him  partly  in  living  at  the  rate  of  £5000 
a  year  and  partly  in  the  purchase  of  investments  for  his  own 
private  use ;  but  he  also  gave  £10,000  to  his  brother  Alfred^  a 
similar  sum  to  his  brother  Henry,  and  £4700  to  his  brother-in- 
law  Sleeman,  and  he  devoted  some  comparatively  trifling  sums 
to  charity.  At  the  commencement  of  this  action  about  half  of 
the  money  had  disappeared. 

The  action  was  commenced  against  W,  H,  Loughnan  on  the 
14th  of  July,  1891.  The  Plaintiffs  claimed  an  account  of  the 
dealings  between  the  deceased  and  the  Defendant,  and  payment 
by  the  Defendant  of  all  sums  obtained  by  undue  means ;  and,  in 
addition,  they  claimed  an  injunction  restraining  the  Defendant 
from  dealing  with  the  £50,000  or  the  investments  representing 
the  same,  which  they  sought  to  have  brought  into  Court ;  and, 
upon  motion  before  Mr.  Justice  Stirling,  an  order  was  made 
in  substantial  accordance  with  the  latter  part  of  the  claim  under 
which  the  £50,000  was  deposited  in  a  bank  till  the  trial. 

Subsequently  Alfred  Loughnan,  Henry  Loughnan,  and  Sleeman 
were  made  Defendants  to  the  action  for  the  purpose  of  making 
them  liable  to  the  extent  to  which  they  had  benefited  from  the 
estate  of  the  deceased. 

At  the  trial,  the  action  was  compromised  as  against  the  Defen- 
dant Sleeman. 

Sir  C.  Bussell,  A.G.,  and  Sir  /.  Bighy,  S.Gr.  (Haldane,  Q.C., 
Ingle  Joyce,  and  Beginald  Smith,  with  them),  for  the  Plaintiffs  : — • 

These  gifts  ought  to  be  set  aside  on  two  grounds  ;  first,  because 
they  ^were  the  result  of  influence  expressly  exercised  by  the 
donee ;  secondly,!  because  the  relations  between  the  donor  and 
donee  were  such  as  to  raise  a  presumption  of  influence  :  Allcard 
V.  Shinner  (1).  The  mental  and  physical  condition  of  the  de- 
ceased, though  not  amounting  to  incapacity,  was  such  as  to 

(1)  36  Ch.  D.  145. 
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render  him  peculiarly  amenable  to  surrounding  influences,  and  WRIGHT,  J. 
W.  H,  Loiighnan,  as  his  travelling  companion,  was  in  a  position  i893 
in  which  his  influence  might  most  easily  be  exercised.    From  mokley 
the  first,  he  stood  in  a  position  of  confidential  relationship  to  the  i^q^^^^j^ 

deceased,  and  that  relationship  became  closer  as  time  went  on,  and   

the  onus  is  on  him  to  prove  the  righteousness  of  these  transactions. 
The  banking  accounts  of  the  deceased  were  practically  dummy 
accounts  existing  for  the  purpose  of  being  drawn  upon  by  the 
principal  Defendant  for  his  private  ends.  Even  apart  from  the 
existence  of  any  confidential  relation  between  the  parties,  the 
fact  of  a  wealthy  man  divesting  himself  day  by  day  of  the  greater 
part  of  his  fortune  in  favour  of  a  person  with  whom  he  resides,  is, 
of  itself,  almost  conclusive  as  to  the  exercise  of  influence.  Bes 
ipsa  loquitur.  But  here,  everything  points  to  the  existence  of  a 
confidential  relation,  and,  so  long  as  that  relation  exists,  it  is 
impossible  for  bounty  to  pass  between  the  parties  unless  the 
donor  has  competent  and  independent  advice,  or,  at  any  rate, 
unless  he  is  in  a  position  to  avail  himself  of  such  advice.  This 
principle  is  not  affected  by  the  age  or  capacity  of  the  donor ;  it 
depends  on  public  policy :  Bhodes  y.  Bate  (1) ;  Dent  v.  Bennett  (2)  ; 
Lyon  V.  Home  (3) ;  Mitchell  v.  Homfray  (4). 

Charles  Gurdon,  for   the  Defendants  W.  K,  A.,  and  E. 
Loughnan : — 

The  gifts  were  induced  not  by  any  undue  influence,  but  by  a 
legitimate  affection.  In  all  voluntary  transactions,  there  is,  in 
the  first  instance,  an  onus  on  the  donee  to  prove  that  the  donor 
understood  the  transaction,  and  in  tbat  sense  it  lies  upon  the 
donee  to  satisfy  the  Court  as  to  the  righteousness  of  the  transac- 
tion ;  when  that  onus  is  discharged,  the  question  arises,  whether 
there  exists  a  confidential  relationship  between  the  parties,  and 
if  that^  is  established,  there  is  the  further  onus  on  the  donee  of 
shewing  either  that  the  donor  had  independent  advice,  or  was  so 
situated  with  regard  to  the  donee,  as  to  satisfy  the  Court  that 
the  gift  was  the  intention  of  a  voluntary  mind.  If  no  confiden- 
tial relationship  is  established  the  burden  of  proving  undue 

(1)  Law  Rep.  1  Ch.  252.  (3)  Law  Rep.  6  Eq.  655. 

(2)  4  My.  &  Cr.  269.  (4)  8  Q.  B.  D.  587, 
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WEIGHT,  J.  influence  is  cast  on  the  donor  :  Hoghton  v.  HogTiton  (1)  ;  Hunter 
"If^  V.  Atldns  (2).  In  this  case,  it  is  not  suggested  that  the  donor 
MoELEY  did  not  know  what  he  was  doing.  The  only  question  is  as  to 
LouGHNAN.  confidential  relationship,  and  upon  that  question  it  has  been  laid 
down  by  Lord  Brougham  in  Hunter  v.  Atkins,  that  the  jealousy 
with  which  the  Court  watches  transactions  between  persons  who 
stand  in  some  peculiar  relationship  to  each  other  is  diminished 
as  the  relationship  becomes  more  vague  and  ill-defined.  For 
instance,  gifts  to  an  attorney,  agent,  or  steward,  are  viewed  with 
more  suspicion  than  gifts  to  a  confidential  adviser.  There  is  not 
here  any  such  relation  between  the  parties  as  would  prevent  the 
donee  from  retaining  the  gifts  :  Taylor  v.  Johnston  (3). 

In  JDent  v.  Bennett  (4),  the  ground  of  the  decision  was  that  the 
transaction  was  not  fully  understood  by  the  parties.  In  Lyon 
V.  Home  (5),  it  was  held  not  only  that  a  confidential  relationship 
existed,  but  that  it  was  procured  by  the  fraud  of  the  defendant. 
In  Allcard  v.  Skinner  (6),  the  donor  was  absolutely  in  the  power 
of  the  lady  superior  of  the  sisterhood. 

The  benefits  which  the  donee  received  in  this  case  were  in 
lieu  of  benefits  which  he  was  to  have  received  under  the  will  of 
the  deceased,  and  it  is  not  suggested  that  any  of  the  wills  could 
have  been  set  aside,  or  that  the  deceased  had  not  independent 
advice  when  he  made  them. 

B,  Simjoson,  for  the  Defendant  Sleeman, 

Sir  G.  Bussell,  in  reply : — 

The  jurisdiction  of  the  Court,  according  to  the  statement  of 
Sir  Samuel  Bomilly  in  Huguenin  v.  Baseley  (7)  ^  which  has  been 
adopted  by  Lord  Cottenham  in  Bent  v.  Bennett,  and  by  other 
Judges,  extends  to  all  the  varieties  of  relationship  in  which 
influence  may  by  reason  of  that  relation  be  exercised  by  one 
person  over  another. 

As  regards  the  wills  of  the  deceased,  the  influence  which  is 
undue  in  the  case  of  gifts  inter  vivos,  is  very  different  from  that 

(1)  15  Beav.  278.  (5)  Law  Rep.  6  Eq.  655. 

(2)  3  My.  &  K.  113.  (6)  36  Ch.  D.  145. 

(3)  19  Ch.  D.  603,  (7)  14  Ves.  273 ;  2  W.  &  T.  L.  C. 

(4)  4  My.&  Cr.  269.  in  Eq.  6th  Ed.  p.  597. 
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which  is  required  to  set  aside  a  will:  Parfitt  y.  Lawless  (1).  WEIGHT, J. 
The  evidence  establishes  that  there  was  such  confidential  re-  1893 
lationship  between  the  parties  as  to  create  influence  by  the  Moeley 
one  over  the  other,  and  that  not  only  influence  but  almost  an  lqughnan. 
ascendancy  was  exercised  by  the  donee  over  the  deceased.   

1893.  Jan.  27    Weight,  J.  :— 

In  this  case  the  general  nature  of  the  facts  is  this.  The 
Defendant  W.  H.  Loughnan  (whom  I  shall  call  the  Defendant) 
was  a  man  of  no  means,  and  he  belonged  to  a  religious  sect,  one 
of  whose  main  tenets  is  to  give  everything  to  the  Lord.  One  of 
his  first  introductions  to  the  deceased  gentleman,  Mr.  Morley,  is 
significant.  Seeing  Mr.  Morley  surrounded  by  wealth  in  his 
father's  house,  he  said  to  him,  "Can  there  be  Christ,  with  all 
this  ?  " 

Mr.  Loughnan  was  employed  as  a  travelling  companion  to 
Mr.  Morley,  who  was  an  epileptic  subject  of  large  fortune,  and 
he  converted  Mr.  Morley  to  that  sect,  received  him  into  his  own 
family,  and  in  the  course  of  six  or  seven  years  obtained  from  him 
most  of  his  fortune,  amounting  to  about  £140,000,  and  applied 
it  partly  in  living  at  the  rate  of  £3000,  £4000,  or  £5000  a  year, 
partly  in  investments  for  himself,  partly  in  distribution  among 
his  relatives,  and  a  great  part,  probably  half  of  the  whole,  has 
entirely  disappeared. 

The  executors  seek  to  set  aside  these  gifts  principally  on  the 
ground  of  undue  influence ;  and  it  is  proper  and  necessary  to 
say  that  it  was  proper  and  necessary  for  them  to  sift  this  matter 
to  the  bottom.  In  doing  so,  I  think  they  are  actuated  by  no 
motives  of  personal  interest  whatever. 

There  is  no  doubt  about  the  law,  which  is  illustrated  by 
numerous  cases  collected  in  White  and  Tudor* s  work  under  the 
leading  case  of  Huguenin  v.  Baseley  (2)  and  continuing  down  to 
the  case  of  Allcard  v.  Skinner  (3).  That  law  is,  that  where  large 
voluntary  gifts  are  made  and  accepted  inter  vivos,  the  recipient 
may  be  called  upon  to  shew  that  the  donor  had  capacity  and 
knowledge  of  what  he  was  doing.    In  this  case  that  capacity 

(1)  Law  Rep.  2  P.  &  M.  462. 
(2)  14  Yes.  273  ;  2  W.  &  T.  L.  0.  in  Eq.  6th  Ed.  p.  597.        (3)  36  Ch.  D.  145. 
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WEIGHT,.!,  and  knowledge  are  not  disputed.    Proof  may  then  be  given 
1893       against  the  recipient  to  shew  that  the  donor's  intention  to  give 
jy^^^Y     was  produced  by  undue  influence,  and  then  the  Courts  of  course 
set  it  aside,  unless  the  transaction  as  a  whole  was  a  benefit  to 

LOUGHNAX. 

  the  donor. 

Or  the  donor  may  shew  that  confidential  relationship  existed 
between  the  donor  and  the  recipient,  and  then  the  law  on 
grounds  of  public  policy  presumes  that  the  gift,  even  though 
in  fact  freely  made,  was  the  effect  of  the  influence  induced  by 
those  relations,  and  the  burthen  lies  on  the  recipient  to  shew 
that  the  donor  had  independent  advice,  or  adopted  the  trans- 
action after  the  influence  was  removed,  or  some  equivalent 
circumstances. 

Here  the  Plaintiffs  take  both  grounds.  They  say  there  is 
actual  proof  of  undue  influence  producing  the  gifts ;  secondly, 
they  say  there  was  confidential  relationship  within  the  meaning 
of  that  rule,  and  the  donor  had  no  independent  advice,  and  there 
were  no  equivalent  circumstances. 

The  peculiarity  of  this  case  is  that  it  is  not  one  of  those 
ordinary  confidential  relationships  such  as  solicitor  and  client, 
physician  and  patient,  parent  and  child,  or  guardian  and  ward, 
or  religious  superior;  but  it  is  of  a  nature  which  I  think  is 
sufficient  to  bring  it  within  the  rule  as  laid  down  by  Lord  Eldon, 
adopting  the  argument  of  Sir  Samuel  Bomilly  in  Huguenin  v. 
Baseley  (1),  that  the  rule  stands  on  a  general  principle  applying  to 
all  the  variety  of  relations  by  which  dominion  may  be  exercised 
by  one  person  over  another. 

What  I  have  to  decide  is,  is  there  proof  of  undue  influence 
which  produced  the  gift  ?  and  if  not,  was  the  relation  of  that 
confidential  kind  which  comes  within  the  rule  ? 

The  ease  made  by  the  Attorney-General,  especially  in  his 
powerful  reply,  was  of  this  kind.  Mr.  Morley  was  a  man 
mentally  and  physically  weak,  though  not  incapable;  a  man 
impressionable  and  highly  strung,  morbidly  religious  from  the 
age  apparently  of  twelve  years,  easily  influenced,  yet  wilful  and 
obstinate ;  a  man  of  no  marked  strength  of  character,  or  mental 
power.    So  that  when  he  had  reached  the  age  of  thirty,  his  father 

:  (1)  14  Yes.  273. 
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thought  it  right  to  engage  and  pay  travelling  companions  to  WRIGHT,  J. 
take  care  of  him.  1893 

One  of  these  companions  was  the  Defendant  LoughnaUf  who  Moeley 
was  travelling  with  him  in  the  year  1881,  and,  as  the  Attorney-  i^oughnan. 

General  points  out,  there  would  be  great  probability  and  oppor-   

tunity  of  influence  of  a  stronger  man,  over  a  weaker,  selected  as 
a  stronger  man  for  the  purpose,  and  paid  to  look  after  him, 
^nd,  in  truth,  a  kind  of  guardian,  and  so  treated  by  the  young 
man's  father,  who  thanks  Mr.  Loughnan  for  his  "  kind  and 
loving  care "  of  his  patient,  and  for  "  studying  his  case,"  and 
will  be  glad  to  be  helped  by  him  in  deciding  his  son's  future." 

During  the  continuance  of  that  relation  as  between  the  father 
and  Mr.  Loughnan,  Mr.  Morley,  the  deceased,  invited  himself  to 
stay  with  Mr.  Loughnan  in  September,  1883,  and  Mr.  Loughnan 
informed  his  father  that  so  long  as  Mr.  Morley  made  Mr.  Lough- 
.nans  home  his  home,  Mr.  Morley  s  health  and  happiness  would 
be  carefully  looked  to.  Shortly  afterwards  Mr.  Morley  wrote  a 
sort  of  farewell  letter  to  the  world  to  his  uncle  and  aunt,  and 
from  that  time  until  his  death  in  February,  1891,  he  was  one  of 
the  family  group  of  the  Loughnans,  seldom  away,  or  only  for  a 
few  weeks  at  a  time  at  most,  and  practically  confined  to  a  very 
narrow  circle,  both  socially  and  in  matters  of  religion.  There  is 
no  trace  in  all  that  time  of  his  mixing  in  general  society,  and  his 
seclusion  was,  in  fact,  such  that  he  did  not  attend  either  his  father's 
or  his  mother's  funeral.  It  is  only  right  to  say  that  it  is  explained 
at  the  time  of  his  father's  funeral  he  was  under  treatment  in  a 
hydropathic  establishment ;  but  no  such  explanation  is  given 
with  regard  to  his  neglect  of  the  respect  due  to  'his  mother's 
memory.  But  those  things  are  only  material  to  shew  what  the 
seclusion  was.  As  to  what  took  place  during  those  six  or  seven 
years  there  is  little  direct  evidence,  but  we  know  certain  things. 
We  know  that  Mr.  Morley  almost  immediately  began  to  give 
large  sums  to  Mr.  Loughnan — £2500  the  first  year,  £2700  the 
next,  over  £6000  the  next,  nearly  £25,000  in  the  fourth  year, 
nearly  £10,000  in  the  fifth,  £18,500  in  the  next  year,  and 
£65,000  in  the  last  thirteen  months,  neither  receiving  nor 
demanding  any  account  of  these  sums;  and  at  the  same  time 
lie  was,  till  the  close  of  the  period,  making  a  series  of  wills 
Vol.  I.  1893.  3  G  1 
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WRIGHT,  J,  progressively  in  the  Defendant's  favour.    The  very  magnitude  of 
1893       these  transactions  seems,  as  the  Attorney-General  said,  to  raise  a 
MoRLEY     presumption  of  influence  or  infatuation.    We  know  throughout 
LoTOHNAN.  ^^^^  period  that  the  deceased  was  in  a  low,  feeble,  and  morbid 

  condition,  suffering  from  great  depression  produced  by  large  and 

continued  doses  of  bromide  of  potassium,  trouble  or  loss  of 
memory,  and  apprehensive  at  times  of  catalepsy,  paralysis,  and 
even  on  one  occasion,  of  insanity.  ; 

There  is  abundant  evidence  that  the  deceased  man  when  with 
the  Defendant  held  the  highest  views  of  the  Defendant's  saintly 
character,  and  of  the  debt  of  gratitude  he  owed  the  Defendant, 
and,  till  near  the  end,  placed  unbounded  confidence  in  the 
Defendant's  religion  and  integrity,  and  trusted  him  to  apply  the 
wealth  lavished  upon  him  by  the  deceased  to  unselfish  ends. 
There  is  evidence  that  when  absent  the  fascination  seemed  to  be 
partially  removed,  and,  towards  the  end,  was  once  or  twice  entirely 
gone,  but  it  returned  with  his  return  to  the  Defendant's  care, 
and  I  agree  with  the  Attorney- General  that  that  is  a  strong 
indication  of  personal  ascendancy  when  in  the  presence  of  the 
Defendant. 

There  are  some  slight  but  accidental  glimpses  of  the  actual 
relations  of  the  parties  during  these  years.  It  is  proved  that  in 
four  instances,  all  of  them  in  1890,  the  deceased's  letters  were 
drafted  by  the  Defendant,  and  signed  by  the  deceased. 

Now  these  four  instances  are  very  remarkable  and  very  sug- 
gestive as  regards  the  motive  for  the  Defendant  so  interfering,  if 
they  are  to  be  regarded  as  exceptional  instances  of  letters  being 
so  drafted.  If,  on  the  other  hand,  they  are  to  be  regarded  as  not 
exceptional  but  indicating  a  general  practice  by  the  Defendant 
to  draft  the  deceased's  letters  for  him,  I  think  it  even  more 
remarkable,  because  Mr.  Morley  was  a  man  perfectly  competent 
to  write  his  own  letters  for  himself  on  all  subjects. 

Further,  the  Defendant  took  upon  himself,  I  think  in  1886,  to 
break  off  an  incipient  attachment  between  the  deceased  and 
Miss  Bally,  whose  story  I  implicitly  believe.  I  think  it  was 
given  with  every  indication  of  truthfulness,  and  in  a  manner 
which  did  her  credit. 

We  know  that  Mr.  Louglinan  took  upon  himself  the  expend!- 
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ture  of  nearly  the  whole  of  Mr.  Morlei/s  money,  even  down  to  WRIGHT,  J, 
small  sums  for  personal  expenses.    One  of  the  wills  could  not  be  1893 
settled  till  Mr.  Louglman's  return  from  abroad.    The  deceased's  Moblet 
letters  were  to  be  gone  through  and  torn  up  with  him.    He  lotjotnan. 

regulated  his  food  and  the  medicine.    He  was  accustomed  to   

visit  the  deceased  in  his  bedroom  every  morning,  and  the  de- 
ceased told  one  of  the  doctors  that  he  relied  upon  Mr.  LougJinan 
to  manage  everything  for  him.  It  is  evidence  not  of  course  of 
the  fact  against  Mr.  Loughnan,  but  of  the  state  of  mind  of 
Mr.  Morley  in  relation  to  it. 

There  is  one  remarkable  piece  of  evidence  which,  if  believed, 
goes  far  to  shew  that  the  deceased  was  in  a  condition  of  subjection 
to  an  influence  against  which  he  was  unable  to  contend,  but  to 
the  true  nature  of  which  his  mind  became  at  times  so  far  alive 
as  to  shew  that  the  subjection  was  not  wholly  voluntary.  That 
was  the  evidence  of  Miss  Waterman,  a  very  elderly  lady  whose 
veracity  I  see  no  reason  whatever  to  doubt,  though  I  might 
hesitate  to  base  a  judgment  entirely  on  her  memory.  The  value 
of  her  evidence  so  far  as  belief  is  this,  that  she  was  the  only 
person  who  from  the  outside  world  during  all  these  years  gained 
any  admission  to  the  interior  of  this  family  while  the  deceased 
was  there. 

[His  Lordship  then  referred  to  the  evidence  as  to  the  con- 
versations of  the  deceased  with  Miss  Waterman^  which  he  read 
not  as  evidence  of  the  facts  against  Loughnan,  but  as  evidence 
of  Mr.  Morley^s  state  of  mind,  and  he  continued : — ] 

There  are  other  circumstances  also  which  throw  grave  suspicion 
on  the  conduct  and  motive  of  the  Defendant  and  his  evidence, 
rirst,  the  absence  of  records  relating  to  the  pecuniary  trans- 
actions. Hardly  anything  is  produced.  The  only  account- 
books,  I  think,  or  cheque-books  produced,  have  the  leaves  re- 
lating to  business  transactions,  or  counterfoils  relating  to  those 
transactions  torn  out,  in  strong  contrast  to  two  particular  excep- 
tions, where  everything  has  been  scrupulously  preserved — the 
transactions  in  which  the  deceased  might  have  found  his  own 
interest  in  preserving  a  record. 

Then  there  is  the  extraordinary  transaction  in  September, 
1890,  when  large  sums  are  being  paid  into  the  banks.  Mr. 
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V. 

LOUGHNAN, 


WRIGHT,  J.  Loughnan  made  a  request  to  the  manager  of  one  of  the  banks  to 
1893      take  care  that  no  marks  or  stamps  should  be  placed  on  cheques 
MoBLEY     P^^^  i^t^       account,  by  which  the  transaction  might  be  traced, 
because  it  might  prove  inconvenient  for  some  purpose  which  he 
did  not  explain,  and,  as  the  bank  manager  observed,  that  was  a 
most  unusual  request. 

Then  I  find,  as  a  matter  of  fact,  that  the  Defendant  made 
attempts  to  prevent  Miss  Balhy  and  Miss  Waterman  from  giving 
evidence.  He  refused  information  as  to  transactions  with  his 
banks  to  the  executors,  until  it  was  pointed  out  to  him  that  the 
information  could  be  obtained] without  his  consent.  Several  of 
his  letters  relating  to  the  deceased  man  and  his  relations  with 
him  are  of  the  most  disingenuous  |  kind.  He  denied  the  truth  of 
the  evidence  of  Miss  Dally  and  Miss  Waterman ^  Mr.  Charles 
Morley  and  Mr.  Phelps,  all  of  whom  I  fully  believe  to  have  been 
telling  the  truth  in  substance,  and  whatever  comment  may  be 
made  on  the  difficulty  of  remembering  the  exact  terms  of  a 
conversation,  I  believe  in  substance  everything  they  stated  took 
place. 

Under  the  circumstances,  the  Defendant  cannot  complain  if 
the  most  unfavourable  inferences  are  drawn,  and  I  think  I  ought 
to  draw  them.  I  believe  that  the  money  which  the  executors 
seek  to  recover  was  obtained  by  the  exercise  and  abuse  of 
personal  influence  and  ascendancy  established  and  maintained 
for  that  very  purpose,  under  a  cover  of  religion  and  religious 
brotherhood.  I  believe  the  Defendant  took  possession,  so  to 
speak,  of  the  whole  life  of  the  deceased,  and  the  gifts  were  not 
the  result  of  the  deceased's  own  free  will,  but  the  effect  of  that 
influence  and  domination.  It  is,  therefore,  unnecessary  to  decide 
whether  the  relationship  between  Mr.  Morley  and  Mr.  Loughnan 
was  of  that  confidential  fiduciary  character  which  brings  it  within 
Lord  Justice  Bowen's  view  in  Allcard  v.  Shinner  (1)  as  a  fetter  on 
his  conscience  which  requires  a  gift,  even  though  freely  made  in 
fact,  to  be  set  aside  on  the  ground  of  public  policy,  though  I 
should  have  no  doubt  that  the  rule  is  wide  enough  to  comprehend 
this  case,  and  does  comprehend  it. 

Then  there  is  another  ground  on  which  the  Plaintiffs  are 
(1)  36  Ch.  D.  145. 
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entitled  to  succeed,  as  to  the  £50,000.    We  have  a  record  of  the  WRIGHT,  J. 
views  with  which  the  deceased  drew  out  this  sum  in  the  letter  of  1893 
the  8th  of  January,  1891.    [His  Lordship  referred  to  the  letter  morley 
and  continued  :-]  Lohgh^an. 

Besides  that,  there  is  proof  in  the  evidence  of  Mr.  Charles   

Morley y  Mr.  Fheljps,  and  Miss  Waterman,  of  admissions  made  by 
the  Defendant  to  the  effect  that  the  money  was  given — the  evi- 
dence is  in  slightly  varied  terms — in  substance  for  the  further- 
ance of  religious  objects  and  religious  works,  and  if  the  money 
was  given  in  that  way  I  think  that  Mr.  Loughnan  cannot  re- 
pudiate the  purpose  for  which  it  was  given,  and  claim  to  take 
the  benefit  of  it  for  his  own  private  and  selfish  ends.  There 
appears  to  be  nothing  that  would  constitute  a  trust  in  the  strict 
sense  of  the  word,  and  there  is  nothing  beyond  that  letter  of 
Mr.  Morley  s  to  shew  the  nature  of  the  objects  which  he  intended. 
Of  course  the  executors  are  not  in  any  way  bound  by  the  state- 
ments of  Mr.  Loughnan  on  the  point.  I  mention  this  third 
ground,  because  I  think  it  is  an  independent  ground  on  which, 
in  any  case,  the  Plaintiffs  would  be  entitled  to  recover  the 
£50,000. 

Then  there  remains  the  other  consideration,  and  that  is  the 
case  of  the  other  Defendants.  The  Defendant,  Charles  Sleeman, 
is  now  gone  from  the  case,  but  the  other  Defendants  appear  to 
be,  in  the  language  of  Lord  Eldon,  in  Huguenin  v.  Baseley,  where 
he  says  (1)  :  "  I  should  regret,  that  any  doubt  could  be  entertained, 
whether  it  is  not  competent  to  a  Court  of  Equity  to  take  away 
from  third  persons  the  benefits,  which  they  have  derived  from  the 
fraud,  imposition,  or  undue  influence,  of  others,"  and  he  cites 
Lord  Chief  Justice  Wilmot  in  the  case  of  Bridgman  v.  Green : 
" There  is  no  pretence  that  Greens  brother,  or  his  wife,  was  party 
to.  any  imposition,  or  had  any  due  or  undue  influence  over  the 
plaintiff ;  but  does  it  follow  from  thence,  that  they  must  keep  the 
money  ?  No  :  whoever  receives  it,  must  take  it  tainted  and 
infected  with  the  undue  influence  and  imposition  of  the  person 
procuring  the  gift ;  his  partitioning  and  cantoning  it  out  amongst 
his  relations  and  friends,  will  not  purify  the  gift,  and  protect  it 
against  the  equity  of  the  person  imposed  upon.    Let  the  hand 

(1)  14  Ves.  289. 
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WRIGHT,  J.  receiving  it  be  ever  so  chaste,  yet,  if  it  comes  through  a  polluted 
1893       channel,  the  obligation  of  restitution  will  follow  it." 
MoRLEY  these  reasons  I  think  there  must  be  judgment  for  the 

Plaintiffs. 


V. 

LOUGHNAN, 


Solicitors :  Pheljps,  Sidgwick,  &  Biddle ;  Fatey  &  Warren ; 
Bush  &  Co.,  agents  for  Feter,  Launceston, 

H.  B.  H. 
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ABANDONMENT — Railway — Parliamentary  de- 
posit -----  47 
See  Railway.  1. 

ACCOUNT— Partnership — Value  of  share  of  de- 
ceased partner  -  -  -  331 
See  Partnership.  2. 

ACCITMULATIONS— Trust  for  payment  of  debts 
— Settled  Land  Act — Tenant  for  life 
See  Settled  Land  Acts.    2.  [700 

ADEMPTION — Sale  of  property  devised  and  sub- 
sequent reconveyance  to   testator  on 


mortgage     -        _  - 

-  214 
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society  — 

Alteration  of  rules  - 
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ADVERTISEMENTS— Copyright  - 
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—  Criminal 

proceeding  •  - 
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See  Lunatic 
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APPORTIONMENT  —  Capital  and 

income  — 

Profits  of  mine 

-  292 

See  Tenant  for  Life.  1. 

  Capital  and  income — Trust  for  conversioa 

.  See  Will.    4.  [586 

ARBITRATION  —  Unfitness  of  Arbitrator — In- 
junction— Jurisdiction^  A  contract  by  which 
the  Plaintiff  undertook  to  construct  a  dock  for 
the  Defendant  company  provided  that  any  dis- 
pute between  the  company  and  the  contractor  as 
to  the  meaning  of  any  part  of  the  contract,  or  as 
to  the  quality  or  description  of  the  materials  to 
be  used  in  the  works,  should  be  referred  to  the 
company's  engineer  as  arbitr.itor.  A  dispute 
arose  whether  the  '  onti-act  required  the  interior 
of  a  certain  embankment  to  be  made  of  stone,  or 
whether  rocky  marl  was  allowable,  so  that,  if  the 
contractor  by  the  direction  of  the  engineer  used 
stone,  he  would  be  entitled  to  be  paid  for  it  as  an 

3 


ARBITRATION— conimMetZ. 

extra.  A  correspondence  took  place  between  the 
contractor  and  the  engineer,  in  which  the  engineer 
stated  his  view  to  be  that  the  contract  bound  the 
contractor  to  use  stone,  and  that  it  was  not  an 
extra.  The  company  then  referred  the  dispute 
to  the  arbitration  of  the  engineer.  After  this 
reference,  and  on  the  day  for  which  the  first 
appointment  had  been  made,  tlie  engineer  wrote 
to  the  contractor  a  letter  in  which  he  repeated 
his  former  view.  The  Plaintiff  brought  his 
action  to  restrain  the  company  from  proceeding 
further  with  the  arbitration. —  Kekewich,  J,, 
held,  that  the  last  letter  shewed  that  the  engineer 
had  finally  made  up  his  mind  on  the  point,  and 
was,  therefore,  disqualified  to  act  as  arbitrator, 
and  granted  an  injunction  : — Held,  on  appeal, 
that,  considering  the  position  of  the  engineer 
who,  as  engineer  of  the  company,  must  necessarily 
have  already  expressed  an  opinion  on  the  point 
in  dispute,  his  writing  after  the  commencement 
of  the  arbitration  a  letter  repeating  the  same 
opinion  would  not  disqualify  liim  from  acting  as 
arbitrator  unless,  on  the  fair  construction  of  the 
letter,  it  appeared  that  he  had  maue  up  his  mind 
so  as  not  to  be  open  to  change  it  upon  argument : 
— Held,  by  Lindley  and  Buwen,  L.JJ.  (dissen- 
tiente  A.  L.  Smith,  L.J.),  that  the  letter  in 
question  did  not,  upon  its  fair  construction,  shew 
that  the  engineer  had  precluded  himself  from 
keeping  his  mind  open,  and  that  the  injunction 
ought  to  be  dissolved ;  and  whetlicr  there  was 
jurisdiction  to  grant  it,  quxre.  Jackson  v.  Barry 
Railway  Company  -  -  -  C.  A.  238 
ATTACHMENT— Order  to  defendant  to  appear 
as  witness — Personal  service — Appeal 
See  Practice.    2.  [252 

EANXEUPTCY— Cesser  of  partnership  -Proviso 
in  articles — Appointment  of  receiver 
See  Partnership.    L  [578 

  Examination — Product  on  of  documents — 

Shorthand  notes  of  examination — Privi- 
lege -  -  -  -  -  686 
See  Practice.  4. 

BILL  OF  COSTS— Taxation     -        -     129,  507 
See  Solicitor.    2,  3. 
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BILL  OF  SALE— Poujcr  of  Altorney— Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882  (45  &  46  Vid. 
G.  43),  s.  10.]  A  valid  bill  of  sale  may  be 
exccniod  by  utiorncy,  and  llic  grantee  is  not 
necessarily  excluilcd  from  being  such  attorney. — 
A  deed  eiiii)nwered  a  creditor,  on  default  of 
stipulated  paynient,  by  the  debtor,  to  tender  to 
the  debtor  a  bill  of  .-ale  lor  execution,  and  iu  case 
of  non-execution  for  seven  days  to  execute  the 
bill  as  attorney  for  the  debtor.  The  Court  re- 
fused to  restrain  tlie  grantor  from  putting  in 
force  the  power.    Fujinivall  v.  Hudson  -  335 

BOARD  OF  TRADE  RULES,  1886,  r.  22   -  309 

See  Tkamway. 

BREACH  OF  TRUST— Statute  of  Limitations 

See  Trustee.    1,  2.  [304,  590 

BUILDING  ESTATE— Restrictive  covenants 

[195,  342 

See  Vendor  and  Purchaser.    1,  3. 

BUILDING  SOCIETY— Advanced  Member— Mort- 
gage— Proviso  for  Redemption  —  Alteration  of 
Bides  after  Date  of  Mortgage-Contract  of  Mort- 
gage and  Contract  of  Memhership  —  Building 
'Societies  Act  (6  &  7  Will.  4,  c.  32).]  An  advanced 
member  of  a  building  society  executed  a  mortgage 
to  the  society,  with  a  proviso  for  redemption  on 
payment  of  "the  several  sums,  whether  consisting 
of  monthly  subscriptions,  fines,  interest,  or  other 
payments  whicli,  under  the  constitution  of  the 
said  society  and  the  rules  and  regulations  there- 
of," ought  to  be  paid  in  respect  of  his  shares,  and 
a  covenant  for  payment  to  the  same  effect.  At 
the  time  of  the  mortgage  the  rules  of  the  society 
did  not  provide  for  any  contribution  by  advanced 
members  to  losses  of  the  society,  but  subsequently 
thereto  the  rules  were  duly  altered  by  empowering 
the  directors  to  make  a  levy  on  members  of  a 
contribution  to  losses;  and  under  the  rules  so 
altered  a  levy  was  made.  The  mortgagor  claimed 
to  be  entitled  to  redeem  wittiout  paying  any  part 
of  such  levy  : — Held,  that  although  the  mortgage 
did  not  refer  to  the  rules  "  for  the  time  being," 
yet  the  mortgagor,  by  virtue  of  his  contract, 
which  was  one  of  mortgage  and  membership 
combined,  was  bound  by  the  altered  rules,  and 
was  therefore  not  entitled  to  redeem  except  upon 
payment  of  his  proportion  of  the  levy. —  Wilson  v. 
Miles  Platting  Bnilding  Society  (22  Q.  B.  D. 
381,  n.),  and  Bosenberg  v.  Northumberland  Build- 
ing Society  (22  Q.  B.  D.  373),  considered  and 
applied.  Bradbury  v.  Wild  -  -  377 
2.  — —  Winding-up — Transfer  of  Liquidation 
— Transfer  from  High  Court  to  Court  without 
Bankruptcy 'Jurisdiction — City  of  London  Court 
— Transfer  to  High  Court  of  Liquidation  of 
Building  Society — Companies  (Winding-up)  Act, 
1890  (53  &  54  Vict.  c.  03),  ss.  1  sub-s.  5,  3— 
Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42), 
ss.  4,  32— Order  of  Lord  Chancellor  of  the  2dth  of 
November,  ISdO-Coimty  Court  Bides,  1892,  r.  146.] 
There  is  no  power  to  transfer  the  winding-up  of  a 
company  to  a  Coui  t  which  has  been  excluded  by 
the  Lord  Chancellor  from  having  jurisdiction, 
under  the  Companies, (Winding-up)  Act,  1890,  to 
wind  up  such  company  : — Semhle,  that,  uotwilli- 
standingrule  146  of  the  County  Court  Rules,  1892, 
there  is  no  power  to  tiansfer  from  the  City  of 
London  Court,  or  any  County  Court,  to  the  High 


BUILDING  S0C1I.TY— continued. 
Court,  the  winding-up  of  a  society  regi.stered 
under  the  Building  Societies  Act,  1874. — Ln  re 
London  and  Suburban  Bank  ([1892]  1  Ch.  604) 
approved.    Jn  re  Real  Estates  Company  398 

CALLS — Power  to  make — Winding  up — Liquida- 
tion— Debentures  charged  on  unpaid 
capital  _  _  _  _  724. 
See  Company.  8. 

CANAL — Bight  of  Navigation — Subjacent  Mines 
— Bigld  of  Support.']  By  a  private  Act  of  Geo.  2, 
the  undertaker.s,  who  were  not  made  a  corpora^ 
lion,  were  authorized  to  make  an  existing  brook 
navigable,  and  to  maintain  and  use  such  naviga- 
tion, and  to  make  such  new  cuts  and  canals  as 
mi  gilt  be  necessary  for  the  purpose,  the  under- 
takers first  giving  satisfaction  to  the  owners  of 
lands  which  should  be  made  use  of,  or  prejudiced, 
or  damaged,  by  the  carrying  on,  etfecting,  or 
preserving  the  navigation,  whicli  satisfaction 
might  be  by  a  yearly  payment  or  by  a  sum  m 
gross.  The  undertakers  were  authorized  to 
charge  tolls  for  the  use  of  the  navigation,  and 
the  public  were  to  have  a  right  to  use  it  on  pay- 
ment of  the  tolls.  No  express  power  to  purchase 
land  was  given,  but  persons  uneler  disability  were 
empowered  to  sell.  The  Act  contained  no  refer- 
ence to  minerals.  The  brook  was  made  into  a 
canal,  but  no  conveyances  to  the  undei takers 
were  made — compensation  being  made  to  land- 
owners by  annual  payments.  The  navigation 
subsequently  became  vested  in  the  Plamtifi's, 
The  Defendants,  who  were  the  owners  of  coal 
under  the  canal,  worked  it  so  as  to  cause  a 
subsidence,  and  the  Plaintiffs  brought  their 
action  for  an  injunction  on  the  ground  that  they 
had  a  right  to  support : — Held,  by  Kekewich,  J., 
that  the  grant  of  a  right  to  make  and  maintain 
the  navigation  without  any  grant  of  the  land  did 
not  carry  with  it  a  right  of  support  so  as  to  jirevent 
the  landowners  from  working  their  mines : — • 
Held,  on  appeal,  that  where  an  exj^ress  statutory 
right  is  given  to  make  and  maintain  something 
requiring  support,  the  statute,  in  the  absence  of 
a  controlling  context,  must  be  taken  to  mean 
that  the  right  of  support  shall  accompany  the 
right  to  make  and  maintain ;  that  if  the  Act 
does  not  provide  any  means  of  obtaining  com- 
pensation for  the  loss  occasioned  to  the  land- 
owner by  his  having  to  leave  support,  this  is  a 
strong  argument  against  the  Legislature  having 
intended  to  give  such  right ;  bui  that  if  it  con- 
tains provisions  under  which  compensation  can 
be  obtained,  it  needs  a  strong  context  to  shew 
that  the  right  to  support  is  not  given ;  that  under 
the  Act  in  the  present  case  compensation  could 
have  been  successfully  claimed  lor  the  damage 
occasioned  to  the  landowners  by  making  their 
mines  unworkable ;  that  the  Legislature,  there- 
fore, must  be  taken  to  have  intended  to  give  a 
right  of  support,  and  that  the  Plaintiffs  were- 
entitled  to  an  injunction.  Londox  and  North 
Western  Railway  Company  v.  Evans    C.  A.  16- 

CAPITAL— Application  of— Settled  Land  Act 

See  Settled  Land  Acts.    1.  [153 

 Reduction  of — Company        -        -  49& 

See  Company.  4. 
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CAPITAL   AND   INCOME  —  Apportionment  — 

Trust  for  conversion         -         -  586 

See  Will.  4. 
 Apportionment — Tenant  for  life — Profits  of 

mine-         -         -         -         -  292 

See  Tenant  for  Life.  1. 


'CASES — BaJiia  and  San  Francisco  Bailicay  Com- 
pany, In  re  (Law  Rep.  3  Q.  B.  584)  ex- 
plained -  -  -  -  618 
See  Company.  6. 


CASES — continued. 

 London  and  Suburban  Banlc,  In  re  ([1892] 

1  Ch.  604)  approved  -  -  398 
See  Building  Society.  2. 

 Mahins  v.  Percy  Ihotson  &  Sons  (flSOl]  1  Ch. 

133)  followed  -  -  ^  -  574 
See  Company.  1. 

 Mercantile  Investment  Company  v.  Inter- 
national Compan}j  of  Mexico  ([1893]  1 
Ch.  484,  n.)  distinguished  -  -  477 
See  Company.  2. 

—  Moul  V.  Groenings  ([1891]  2  Q.  B.  443) 
explained  _  -  -  -  35 
See  Copyright.  2. 

■  Nottingham  Patent  Brich  and  Tile  Company 

v.  Butler  (15  Q.  B.  D.  261 ;  16  Q.  B.  D. 
778)  explained  -  -  -  342 
See  Vendor  and  Purchaser.  1. 

 Olney  v.  Bates  (3  Drew.  319)  followed  567 

See  Will.  2. 

 Ooregum  Gold  Mining  Company  of  India  v. 

Iloper  ([1892]  A.  C.  125,  142,  143)  ex- 
plained -  -  -  -  731 
See  Company.  9. 

 Peacocli,  In  re  (14  Ch.  D.  212)  considered 

See  Trustee  Acts.  [403 

 Eosenberg    v.    Northumberland  Building 

Society  (22  Q.  B.  D.  373)  considered  377 
See  Building  Society.  1. 

 Stuart  V.  Biploch  (43  Ch.  D.  343)  distin- 
guished -  -  -  -  77 
See  Restraint  of  Trade.  1. 

 Trevor  v.  Whitworth  (12  App.  Cas.  409,  436, 

438)  considered  -  -  -  495 
See  Company.  4. 

 Trust  and  Investment  Corporation  of  South 

Africa,  In  re  ([1892]  3  Ch.  332)  ex- 
plained -  -  -  210 
See  Company.  10. 

  Wheeler  v.  Le  Marchant  (17  Ch.  D.  675) 

considered  _  -  -  -  686 
See  Practice.  4. 

 Wildy  V.  Mid-Hants  Bailimy  Company  (16 

W.  R.  409)  followed  -  -  574 
See  Company.  1. 

  Wilson  V.  Miles  Platting  Building  Society 

(22  Q.  B.  D.  381,  u.)  considered  -  377 
See  Building  Society.  1. 

  Woodhouse  v.  Meredith  (1  Mer.  450)  dis- 
tinguished -  -  -  -  214 
See  Will.  1. 

CHAKGING  OEDEE— Solicitor  — Property  re- 
covered _  _  _  _  709 
See  Solicitor.  1. 

CHAEITY  —  Mortmain  —  Will  —Construction  — 
Gift  to  Charity  of  such  part  of  Residue  "  as  may 
by  Law  be  given  for  Charitable  Purjioses" — Will 
made  before  passing  of  the  Mortmain  and  Charit- 
able Uses  Act,  1891 — Death  of  Testator  after  pass- 
ing of  Act — Mortmain  and  Charitable  Uses  Acty 
1891  (54  &  55  Vict.  c.  73),  s.  9.]  A  testator,  by 
his  will,  made  before  the  passing  of  the  Mortmain 
and  Charitable  Uses  Act,  1891,  bequeathed  the 
residue  of  his  estate  to  trustees,  in  trust  to  pay 
the  income  thereof  to  his  wife  for  her  life,  and 


 Beavan  v.  Beavan  (24  Ch.  D.  649,  n.)  applied 

See  Will.    4.  [586 

 Bertram  Luipaard^s  Vlei  Gold  Mining  Com- 
pany, In  re  ([1892]  3  Ch.  332)  explained 
See  Company.    10.  "  [210 

 Bridges  v.  Garrett  (Law  Rep.  5  C.  P.  451) 

distinguished  _  _  _  594 
See  Principal  and  Agent. 

— •  Browne  v.  Hammond  (Joh.  210)  followed 

See  Will.    2.  [567 

 BucMe  V.  Fredericks  (44  Ch.  D.  244)  fol- 
lowed -  -  -  -  77 
See  Restraint  op  Trade.  1. 
—Burtons  Will,  In  re  ([1892]  2  Ch.  38)  con- 
sidered -  -  -  -  329 
See  Infant.  2. 

 Caloric  Engine  and  Siren  Fog  Signals  Com- 
pany, hi  re  (52  L.  T.  846)  not  followed 
See  Company.    3.  [603 

 Charles  v.  Jones  (33  Ch.  D.  80)  explained 

/See  Practice.    1.  [547 

 Chesterfield,  Earl  of,  In  re  (24  Ch.  D.  613) 

applied  -  -  -  -  586 
See  Will.  4. 
 Conway  v.  Fenton  (40  Ch.  D.  512)  distin- 
guished _  _  -  _  153 
See  Settled  Land  Acts.  1. 
—  Courtier,  In  re  (34  Ch.  D.  136)  reluctantly 
followed  -  _  -  -  61 
See  Tenant  for  Life.  2. 

 Cradock  v.  Piper  (1  Mac.  &  G.  664)  con- 

'  ,  sidered        -        -        -        -  129 

j  See  Solicitor.  3. 

 Croft,  In  re  ([1892]  1  Ch.  652)  distinguished 

1,^'  See  Revenue.  [188 

0,1-  Donaldson,  In  re  (27  Ch.  D.  554)  considered 

,  a  See  Solicitor.    3.  [129 

ing  I   Ecclesiastical  Commissioners  for  England  v. 

m- 1  Eowe  (4  Q.  B.  D.  63  ;  5  App.  Cas.  736) 

can  1  explained    -        -        -        -  166 

liffl  I  See  Limitations,  Statute  of. 

uilerl   Farrer  v.  Lacy,  Hartland  &  Co.  (31  Ch.  D. 

"'ili  51)  followed  -        -        -  277 

See  Mortgage.  1. 

.  Hibbert  y.  Coohe  (1  S.  &  S.  552)  followed 

See  Settled  Land  Acts.    1.  [153 

\veK     '  Horbury  Bridge  Coal,  Iron,  and  Waggon 

^j^jj  Company,  In  re  (11  Ch.  D.  109)  diatin- 

.'jl  guished       _         _        _         _  603 

^ee  Company.  3. 

.   JacJcson,  In  re  (21  Ch.  D.  786)  distinguished 

P  See  Settled  Land  Acts.    1.  [153 

 Jefferij,  In  re  ([1891]  1  Ch.  67)  considered 

See  Infant.    2.  [329 
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from  and  after  her  <lecc:i.so  in. trust  to  pay  "such 
part  of  my  said  residuary  trust  estate  which  may 
by  law  be  given  for  charitable  purposes,"  to  the 
Brompton  Hospital,  and,  as  to  the  remaiader  of 
the  said  residuary  trust  estate,  upon  trui^t  for 
Elizabeth  Williams  absolutely.  The  testator 
died  after  the  passing  of  the  Act  i—Held,  that 
the  Act  applied : — Held,  also,  that  the  will  did 
not  shew  any  intention  on  the  part  of  tlie  testator 
to  confine  the  gift  to  tlie  hospital  to  such  property 
only  as  could  by  the  law,  as  it  stood  at  the  date 
of  the  will,  be  given  tor  charitable  purposes,  and 
that  the  hospital  was  entitled  to  all  the  residue 
of  the  testator's  eatate,  realty  as  well  as  personalty. 
In  re  Bkidger.  Brompton  Hospital  for  Con- 
sumption V.  Lewis      -        -        -        -  44 

2.    S(de  of  Land — Consent  of  Charity 

Commissioner — Charitable  Trusts  Act,  1853  (16  ^ 
17  Vict.  c.  137),  ss.  24,  62,  QQ— Charitable  Trusts 
Amendment  Act,  1855  (18  &  19  Vict.  c.  124),  ss.  29, 
48.]  Under  the  Ciiaritable  Trusts  Acts,  1853 
and  1855,  the  consent  of  the  Charity  Commis- 
sioners to  the  sale  of  laud  belonging  to  a  charity 
is  not  required  when  the  land  is  held  on  trust  for 
the  general  purposes  of  the  charity,  and  is  not 
subject  to  any  specific  and  particular  trust  dis- 
tinct from  those  general  objects.  Governors  of 
THE  Charity  for  the  Belief  of  the  Poor 
Widows  and  Children  of  Clergymen  (com- 
monly CALLED  THE  CORPORATION  OF  THE  SONS  OF 

the  Clergy)  and  Skinner  -        -        -  178 

CHARITY  COMMISSIONERS— Consent  of— Sale 
of  land  -  -  -  -  178 
See  Charity.  2. 

CITY  OF  LONDON!  COURT— Building  society— 
Winding-up  _         _         _  398 

See  Building  Society.  2. 

CLASS— Children  of  testator— Lapse  -  567 
>S'eeWiLL.  2. 

CODICIL — Kepublication  of  will — Land  "  now  in 
my  occupation "  -  -  -  101 
&ee  Will.  5. 

COFEEE  SHOP- Covenant  not  to  keep  -  77 
See  Eestraint  of  Teade,  1. 

COMPANY — Debenture-holders'  Action — Appoint- 
ment of  Receiver  and  Manager — Floating  Security 
on  whole  of  Company's  Property — Interest  not  in, 
ArrearJ]  A  company  issued  debentures  by  which 
they  charged  their  undertaking  and  the  whole  of 
their  property,  present  and  future,  including  un- 
called capital,  as  a  fir^t  charge  which  was  to  be 
a  "floating  security."  In  an  action  by  the 
debenture-holders  to  enforce  their  security,  the 
principal  not  having  become  due,  and  interest 
not  being  in  arrear,  but  the  company  consenting, 
and  there  being  evidence  that  execution  had 
been  levied  by  a  judgment  creditor  upon  goods  of 
the  company  comprised  in  the  debenture-holders' 
security,  and  that  other  actions  by  creditors 
against  the  company  were  pending : — Held,  on 
the  authority  of  Wildy  v.  Mid-Hants  Raihoay 
Company  (16  W.  K.  40ii)  that  a  receiver  of  the 
company's  property  comprised  in  the  debentures 
could  be  appoiuled  -.—  Held,  also,  on  the  authority 
of  MaUns  v.  Percy  Ibotson  &  Sons  ([1891]  1  Ch. 
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133),  that  a  manager  of  the  company's  business 
could  be  appointed.  Edwards  v.  Standard 
Rolling-Stock  Syndicate  -        -        -  574 

2.    Debenture-holders  —  Compromise  — 

Meetin  g — Majority   binding    31 1  no  rity — Notice — 
"  Fourteen  clear  Days  " — Arrangement  to  receive 
Shares  instead  of  Debentures — Dissentient  Mi- 
nority.^   A  company  issued  a  class  of  debentures 
which  charged  all  its  property,  and  it  was  pro- 
vided that  a  meeting  of  delsenture-h elders  should 
have  power,  by  special  resolution, "  to  sanction  any 
modification  or  compromise  of  the  rights  of  the  '■ 
debenture-holders  against  the  company  or  against  ; 
the  property."    The  company  afterwards  trans- 
ferred  its  assets  to  a  new  company  subject  to  the 
debentures,  and  was  dissolved.    The  new  com-  ;j 
pany  in  August,  1892,  passed  resolutions  for  J 
voluntary  winding-up  with  a  view  to  reconstruc-  | 
tion.    Its  funds  were  exhausted,  and  its  property  ij 
consisted  of  certain  mining  rights  in  California,  I 
wJiich  would  be  forfeited  unless  fees  to  a  con-  || 
siderable  amount  were  paid  by  the  end  of  1892.  | 
A  scheme  was  formed  for  a  new  company  with  a  U 
larger  capital,  as  part  of  which   scheme  the 
debenture-holders  were  to  accept  ordinary  shares 
in  the  new  company  instead  of  their  debentures. 
This  scheme  was  duly  sanctioned  by  the  share- 
holders, and  was  also  sanctioned  by  a  special 
resolution  of  a  meeting  of  debenture-holders  on 
the  31st  of  October,  1892.    A  dissentient  de- 
benture-holder brought  his  action  to  restrain  the 
carrying  out  of  this  scheme,  on  the  ground  that  it 
was  beyond  the  powers  of  a  meeting  of  debenture- 
holders  to  sanction  it  so  as  to  bind  any  dis- 
sentient debenture-holders.     North,  J.,  refused 
an  interlocutory  injunction,  on  the  ground  that 
the  Plaintiff  was  not  damnified  by  the  proceed- 
ings if  they  did  not  bind  him : — Held,  by  the 
Court  of  Appeal,  the  motion  being  treated  as  the 
trial,  that  the  difficulty  in  the  way  of  the  deben- 
ture-holders enforcing  their  rights  made  the  case 
one  in  which  the  power  to  compromise  arose,  and 
that  this  was  a  compromise  of  the  rights  of  the 
debenture-holders  against  the  property,  which  it 
was  within  the  power  of  a  meeting  of  debenture- 
holders  to  sanction  by  special  resolution  so  as  to 
bind  the  dissentient  debenture-holders,  and  the 
action  was  dismissed. — But  where  under  a  similar 
power  a  resolution  approving  a  similar  scheme  to 
exchange  debentures  for  shares  was  passed  by  a  n 
body  of  debenture-holders  whose  rights  were  un-  n 
disputed  and  capable  of  being  enforced  without  P 
difdculty  : — Held,  that  the  power  to  compromise  tl 
had  not  arisen,  and  that  the  resolution  did  not  tt 
bind  a  dissentient  minority :   Mercantile  Invest-  Di 
ment  and  General  Trust  Company  v.  International  i)i 
Company  of  Mexico  (post,  p.  484,  n.) — The  ques-  ca 
tion  what  is  a  "compromise"  discussed. — An  h 
advertisement  in  the  newspapers  convening  a  wl 
meeting  of  debenture-holders  under  a  trust  deed  (2, 
is  a  sutficient  notice,  unless  the  deed  expressly  qii 
requires  notice  to  be  given  by  circular. — Notice  wi 
"at  least  fourteen  days  before  the  date"  of  a  aiK 
meeting  of  debenture-holders  means   fourteen  Biei 
clear  days  between  the  issue  of  the  advertisement  its 
or  circular  calling  the  meeting  and  the  day  of  it\i 
tlie  meeting  ;  and  the  notice  so  given  is  effectual,  out, 
though  it  may  not  actually  reach  any  debenture-  fiaj 
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holder  until  some  days  afterwards.  Sneath  v. 
Valley  Gold,  Limited     -        -       C.  A.  477 

3.  ■  Meeting  of  Shareholders — Resolution — 

Special  JResolution — Proxies — Poll  not  demanded 
— Mode  of  taking  Votes — Voluntary  Winding-up 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
ss.  51,  129;  Sched.  I.,  Table  A,  Arts.  42,  43,  48, 
51.]  At  a  meeting  of  shareholders  of  a  company, 
the  articles  of  which  allow  voting  by  proxy, 
althoujih  no  poll  is  demanded,  the  chairman,  in 
ascertaining  the  number  of  votes  given,  must 
count  the  vote  of  each  person  who  has  appointed 
a  proxy,  not  according  to  the  number  of  shares 
held  by  him,  but  as  one  vote. — In  re  Caloric 
Engine  and  Siren  Fog  Signals  Company  (52  L.  T. 
(N.S.)  846)  not  followed. — In  re  Horhitry  Bridge 
Coal,  Iron,  and  Waggon  Company  (11  Ch„  D.  109) 
distinguished.    Bi  re  Bidwell  Brothers  603 

4.  Reduction  of  Capital — Extinguishment 

of  Shai-es — Confirmation  hy  the  Court — Dissentient 
Shareholders — Companies  Acts,  1867  (30  &  31 
Vict.  c.  131),  s.  9;  and  1877  (40  &  41  Vict.  c.  26), 
s.  3.]  A  company,  under  its  articles  of  associa- 
tion, was  forbidden  to  purchase  its  own  shares, 
but  had  power  to  reduce  its  capital  and  to  accept 
surrenders  of  its  shares,  which  were  fully  paid  up. 
This  company  having  two  hotels,  of  which  one 
was  a-  valuable  asset  and  the  other  was  held 
under  an  onerous  lease,  entered  into  an  arrange- 
ment with  certain  of  its  shareholders  which  Wiis, 
in  substance,  that  the  company  should  sell  the 
lease  and  goodwill  and  furniture  and  stores  of 
the  leasehold  hotel,  and  that  the  purchasing 
shareholders  should  pay  £3000  to  the  company 
for  the  furniture,  stores,  and  goodwill  of  the  hotel, 
and  should  take  upon  themselves  the  obligations 
of  the  company  under  the  lease  of  the  hotel,  and 
indemnify  them  against  loss  in  respect  of  the 
hotel.  And  it  was  part  of  the  arrangement  that 
such  shareholders  should  surrender  their  shares 
to  the  company,  and  that  the  capital  of  the  com- 
pany should  be  reduced  to  the  extent  of  such 
shares. — In  pursuance  of  this  arrangement  the 
company  passed  a  special  resolution  that  the 
nominal  capital  of  the  company  should  be  reduced 
by  paying  off  the  capital  represented  by  the 
shares  of  such  shareholders,  and  by  extinguishing 
the  liability  thereon.  All  the  creditors  assented 
to,  no  shareholder  dissented  from  the  arrange- 
ment and  the  special  resolution ;  and  the  arrange- 
ment was  beneficial  to  the  company.  Upon  a 
petition  by  the  company  for  the  confirmation  by 
the  Court  of  the  special  resolution : — Held,  by 
the  Court  of  Appeal,  (1.)  that  the  transaction  was 
not  a  purchase  by  the  company  of  its  own  shares, 
but  a  sale  of  some  of  its  assets  for  less  than  their 
cash  value  in  consideration  of  a  release  from 
heavy  burdens,  and  of  a  surrender  of  shares  for 
which  the  company  parted  with  no  saleable  asset; 
(2.)  that  the  sanction  of  the  Court  was  not  re- 
quired except  for  the  treatment  of  the  shares 
when  surrendered  as  permanently  extinguished  ; 
and  (3.)  that  the  application  being,  in  effect, 
merely  one  to  authorize  the  company  to  reduce 
its  nominal  capital  to  the  extent  of  shares  which 
it  would  not  want  when  the  sale  had  been  carried 
out,  ought  to  be  granted ;  and  T^ld,  accordingly, 
that  the  proposed  reduction  of  capital  should  be 
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sanctioned. — The  decision  of  North,  J.,  reversed, 
—Trevor  v.  Whitworth  (12  App.  Cas.  409,  436, 
438)  observed  upon.  In  re  Denver  Hotel  Com- 
pany     -        -        -        -        -    C.  A.  495 

5.    Stoch — Registration — Legal  Title  — 

Blank  Transfer — Deposit  of  Certificate — Purchase 
for  Value  without  Notice — Constructive  Notice — 
Fraudulent  Trustee — Priority — Companies  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  ss.  14, 
15,  18,  19,  20.]  The  holder  of  a  sum  of  stock  of 
a  company  regulated  by  the  Companies  Clauses 
Act,  1845,  deposited  with  a  hank  as  security  for 
an  advance,  first,  the  stock  certificate,  which 
shewed  that  he  was  entitled  as  executor ;  secondly, 
a  loan-note  undertaking  to  execute  a  proper  as- 
signment of  the  stock  when  required ;  thirdly,  a 
blank  transfer.  This  transfer  was  not  stamped, 
and  was  expressed  to  be  in  consideration  of  5s. 
The  stock  was  held  by  the  borrower  as  sole  exe- 
cutor of  a  sole  trustee  of  a  settlement.  Before 
making  the  advance,  the  bank  manager  inquired 
of  the  borrower  whether  he  was  absolutely  en- 
titled, and  was  informed  that  he  was ;  he  also 
examined  the  will,  which  contained  no  reference 
to  any  trust ;  he  also  endeavoured  to  obtain  a 
new  certificate  in  the  name  of  the  borrower,  but 
was  correctly  informed  that  such  was  not  the 
practice  of  the  company  where  the  holder  was 
entitled  as  executor.  The  bank  subsequently 
executed  the  blank  transfer,  and  became  regis- 
tered as  the  holders  of  the  stock  ;  but  the  transfer 
was  not  re-delivered  or  re-executed  by  the 
borrower,  nor  was  it  executed  by  tiie  bank  in  his 
presence,  or  by  his  authority  under  seal : — Held, 
that  the  bank  were  not  fixed  with  notice  of  the 
settlement;  but  held,  that  the  transfer  was  not 
the  deed  of  the  borrower,  and  did  not  pass  the 
legal  title  to  the  stock,  and  that  the  persons 
claiming  under  the  settlement  were  entitled  to 
priority. — Semhle,  the  transfer  was  invalid  also  on 
the  ground  that  it  was  not  stamped,  and  did  not 
truly  sLate  the  consideration  as  required  by  the 
Companies  Clauses  Act,  1845.  Powell  v.  Lon- 
don and  Provincial  Bank  -        -        -  610 

6.  Transfer  of  Shares — Refusal  to  Register 

Transferee — Certificate  issued  to  Transferor — Lia- 
bility of  Company  on — Estoppel — Cause  of  Action 
— Non-performance  of  Duty — Measure  of  Damages 
— Jurisdiction  to  award  Damages  under  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  35.]  A. 
bought  from  B.  4300  shares  in  a  company  upon 
the  faith  of  a  share  certificate  issued  by  the  com- 
pany certifying  that  B.  was  the  registered  owner 
of  4300  specified  shares  in  the  company.  A.  then 
tendered  to  the  company  a  transfer  from  B.  to 
himself  duly  executed,  together  with  B.'s  share 
certificate ;  but  the  company,  having  recently 
discovered  that  the  certificate  had  been  fraudu- 
lently obtained,  refused  to  register  the  transfer : 
— Held,  by  the  Court  of  Appeal  (affirming  the 
judgment  of  Stirling,  J.): — 1.  That,  although 
the  certificate  was  not  a  warranty  of  title  upon 
which  A.  could  maintain  an  action  at  common 
law  against  the  company,  it  estopped  the  com.' 
pany  from  disputing  A.'s  right  to  be  registered.-— 
2.  That  A.'s  cause  of  action  arose  from  the  re- 
fusal of  the  company  to  perform  the  duty  of 
registering  a  transferee  who  had  shewn  what  the 
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company  were  estoj^ped  from  denying  to  be  a  good 
title. — That  the  measure  of  damages  was  the 
value  of  the  sliares  at  the  time  of  the  refusal  to 
register. — The  directors  of  a  company  are  entitled 
to  a  reasonalde  time  for  the  consideration  of  every 
transfer  before  they  register  it,  although  not  ex- 
pressly empowered  in  that  beiialf  by  the  articles 
of  association. — Semblc,  the  Court  has  no  jurisdic- 
tion, under  sect.  35  of  the  Companies  Act,  18G2, 
to  direct  a  company  to  pay  damages,  except  in 
cases  where  an  order  is  made  for  rectification  of 
tlie  register. — In  re  Bahia  and  San  Francisco 
Bailway  Company  (Law  Rep.  3  Q.  13.  584)  ex- 
plained. In  re  Ottos  Kopje  Diamond  Mines, 
Limited  -----    C.A.  618 

7.    Winding-up — Debenture-holders — Ap- 
pointment of  Receiver. \  On  the  30th  of  September 
a  creditor's  petition  to  wind  up  a  company  was 
presented,  and  on  the  10th  of  October  the  Official 
Receiver  was  appointed  provisional  liquidator. 
On  the  11th  of  October  the  debenture-holders  of 
the  company,  whose  charge  extended  over  all  the 
property  of  the  company,  and  whose  interest  was 
in  arrear,  commenced  an  action  to  enforce  their 
security ;  and  on  the  14th  of  October  a  receiver 
was  appointed  on  their  application,  with  power 
to  manage  the  business  until  the  winding-up 
petition  was  disposed  of.  On  the  25th  of  October 
a  winding-up  order  was  made,  and  the  Official 
Receiver  was  continued  as  provisional  liquidator. 
On  the  28th  of  October  leave  was  given  to  the 
Plaiutitfs  to  go  on  with  their  action ;  and  on 
the  same  day  the  receiver  was  continued,  with 
power  to  manage  the  business.  On  the  24th  of 
November,  on  the  application  of  the  Plaintiffs, 
leave  was  given  to  discontinue  the  business.  The 
liquidator  thereupon  applied  to  discharge  the 
receiver,  and  Vaughan  Williams,  J.,  considering 
that,  as  the  business  was  discontinued,  the  reason 
for  his  appointment  had  ceased,  discharged  him. 
It  appeared  that  there  was  no  uncalled  capital, 
and  that  the  assets  of  the  company  were  not 
enough  to  pay  the  debentures  : — Held,  on  appeal, 
that  the  order  discharging  the  receiver  must  be 
reversed,  for  that  the  debenture-holders,  whose 
interest  was  in  arrear,  had  a  right  to  a  receiver, 
which  right  was  not  taken  away  by  the  winding- 
up,  and  that  the  receiver  ought  not  to  be  displaced 
without  some  strong  reason  for  doing  so. — A  case 
having  been  fully  argued  by  counsel  before  a 
Judge  in  Chambers,  an  appeal  from  the  order  in 
Chambers  was  heard,  though  the  Judge  had  not 
certified  that  he  did  not  require  further  aigu- 
ment.    Steong  v.  Caelyle  Peess     -    C.A.  268 

8.    Winding-up  —  Debentures  charging 

Uncalled  Capital — Debenture-holders'  Action — 
MaJdng  Calls— Comimnies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  95,  98,  l^'l— Companies  {Winding- 
up)  Act,  1890  (53  &  54  Vict.  c.  63),  ss.  12,  13— 
Companies  {Winding-up)  Rules,  1890,  r.  92.] 
When  a  company  is  ordered  to  be  wound  up,  the 
power  of  its  directors,  under  its  constitution,  to 
make  calls  on  shares  ipso  facto  comes  to  an  end, 
and  the  only  power  to  make  calls  is  that  which 
is  by  statute  given  to  the  liquidator  acting  in  the 
winding-up. — Therefore,  where  uncalled  capital 
has  been  charged  by  the  company  in  favour  of 
debenture-holders,  and  the  company  is  ordered  to 


QOW^K'^Y— continued. 

be  wound  up,  the  Court  has  no  jurisdiction  to 
order  either  a  lecciver  appointed  in  an  action 
brought  to  enforce  the  debentures,  or  the  liquida- 
tor, to  make  a  call  in  the  action,  but  can  only 
order  the  liquidator  to  make  the  call  in  the 
winding-up.  The  receiver  in  the  action  may, 
liowcver,  be  empowered  to  take  proceedings  in 
the  name  of  the  liquidator  for  getting  in  the  call. 
Fov/LEK  V.  Broad's  Patent  Night  Light  Com- 
rA:<Y    -        -        -        -        -        -  724 

9.    Winding-up — Ground  for  Petition — 

Just  and  Equitable'^ — Ultra  vires  act — Issuing 

Shares  at  a  Discount — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  .s.  79,  sub-s.  5.]  The  fact 
that  shares  in  a  limited  company  have  been 
issued  at  a  discount  is  not  a  ground  for  making  a 
winding-up  order  on  the  petition  of  a  fully  paid- 
up  shareholder — even  where,  if  the  amounts  un- 
paid on  the  shares  were  called  up,  there  would 
be  a  surplus  to  be  divided  among  the  members  of 
the  company. — The  remarks  of  Lord  Herschell  in 
Ooregum  Gold  Mining  Company  of  India  v. 
Roper  ([1892]  A.  C.  125, 142, 143)  explained.  In 
re  Pioneees  op  Mashonaland  Syndicate  731 

10.    Winding-up — Public  Examination — 

Report  of  Official  Receiver — Statement  or  Sugges- 
tion of  Fraud — Companies  {Winding-up)  Act, 
1890  (53  &  54  Vict.  c.  63),  s.  8.]  The  further 
report  of  the  Official  Receiver,  under  sect.  8, 
sub-sect.  2,  of  the  Companies  (Winding-up)  Act, 
1890,  in  fcupport  of  an  application  tor  public 
examination,  need  not  in  terms  state  that,  in  his 
opinion,  fraud  has  been  committed  in  the  pro- 
motion or  formation  of  the  company  or  the  conduct 
of  its  business.  It  is  sufficient  if  the  further 
report  state  facts  which  suggest  the  existence  of 
such  fraud. — In  re  Trust  and  Investment  Cor- 
poration of  South  Africa  ([1892]  3  Ch.  332)  ;  and 
In  re  Bertram  Luipaard's  Vlei  Gold  Mining 
Company  ([1892]  3  Ch.  332)  explained.  In  re 
Laxon  &  Co.  (3)       -        -        -        -  210 

11.    Winding-up — Restraining  Proceed- 
ings against  Company — Scotch  Action — Arrestment 
jurisdictionis  fundandse  causa — Arrestment  on  the 
Dependence — Secured  Creditors — Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  ss.  87,  151.]  Where, 
prior  to  the  commencement  of  the  winding-up  of 
an  English  company,  a  creditor  has  arrested  pro- 
perty of  the  company  in  Scotland  jurisdictionis 
fundandse  causa,  and  has  followed  this  up  by 
bringing  an  action  in  Scotland,  and  making  an 
arrestment  on  the  dependence  of  the  action,  he 
has  become,  subject  to  his  obtaining  a  decree  in 
such  action,  a  secured  creditor,  and  will  not  be 
restrained  from  continuing  his  action. — In  such  a 
case  the  judgment  or  decree  draws  back  to  the 
date  of  the  arrestment  on  the  dependence,  and 
the  security  thereby  obtained  applies  to  the  debt 
subsequently  established. — If  the  arrestments  are 
impeached  on  the  ground  that  they  were  obtained 
on  a  misstatement  of  facts,  this  is  only  a  ground 
for  the  recall  of  the  process  by  the  Scotch  Court, 
and,  until  so  recalled,  the  English  winding-up 
Court  will  treat  the  process  as  having  been 
validly  issued.  In  re  West  Cumbeeland  Ieon 
and  Steel  Company  -        -        -        -  713 

12.    Winding-up — Voluntary  Winding-up 

— Supervision  Order — Costs  of  Liquidator  and 


[1893]  1  Ch. 


INDEX. 


765 


COMl^ANY— continued. 

Petitioning  Creditor — Priority — Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  ss.  110,  144.]  ■  Where, 
on  the  petition  of  a  creditor,  an  order  is  made 
continuing  the  voluntary  winding-up  of  a  com- 
pany under  the  supervision  of  the  Court,  the  costs 
of  the  liquidator  incurred  previously  to  the  order 
are  payable  in  priority  to  the  petitioner's  costs  of 
■obtaining  the  order  ;  but  those  costs  are  payable 
in  priority  to  the  costs  of  the  liquidator  incurred 
subsequently  to  the  order.  In  re  New  Yoek 
Exchange  Company  -        -        -        -  371 

 Abandonment  of  undertaking  -        -  47 

See  Kail  WAY.  1. 

  Winding-up — Building  society — Transfer  to 

High  Court  -  -  -  -  398 
See  Building  Society.  2. 

 Winding-up  —  Tramway  company — Parlia- 
mentary deposit  -  -  _  309 
See  Tramway. 

-CONDITIOIT— Execution  of  power— Validity  283 
See  Power. 

CONTEMPT  —  Order  to  attend  as  witness  — 
Attachment — Personal  service  -  253 
See  Practice.  2. 

■CONVEKSION— £3  per  cent,  into  £2f  per  cent, 
annuities — Redemption  of  rent-charge 
See  National  Debt.  [298 

 Will — Property  retained  at  a  loss — Appor- 
tionment -  -  -  -  686 
See  Will.  4. 

{iOFY'RlGRT— Directory— Headings  —  Advertise- 
ments— Collection  of  Advertisements  —  Employer 
and  Agent — Copyright  Act  {5  &  6  Vict.  c.  45), 
-s.  18.]  A  trades  directory  consisted  of  advertise- 
ments furnished  by  tradesmen  classified  under 
headings  denoting  the  different  trades,  which 
headings  were  composed  by  the  Plaintiff,  the  re- 
gistered proprietor,  or  by  persons  paid  by  him  to 
compose  them  ;  but  there  was  no  express  evidence 
that  they  were  composed  on  the  terms  that  the 
copyright  should  belong  to  him : — Held,  by 
Chitty,  J.,  that  the  publisher  had  no  copyright 
in  the  advertisements,  but  had  a  copyright  in  the 
headings  : — Held,  by  the  Court  of  Appeal,  that 
the  Plaintiff  had  a  copyright  in  the  headings,  and 
that  though  it  was  necessary  under  5  &  6  Vict. 
<c.  45,  s.  18,  that  they  should  have  been  composed 
on  the  terms  that  he  should  have  the  copyright, 
this  condition  was  satisfied  because  the  fair  infer- 
ence from  the  circumstances  of  the  case  was  that 
they  had  been  composed  on  those  terms.  And 
semhle,  that  although  the  Plaintiff  could  not  have 
copyright  in  a  single  advertisement,  inasmuch  as 
the  advertiser  must  be  at  liberty  to  insert  it  else- 
where, the  Plaintiff  had  copyright  in  the  mass  of 
advertisements  as  arranged. — Canvassers  who  had 
been  employed  by  the  proprietor  under  agree- 
ments which  bound  them  to  devote  themselves  in 
a  particular  district  exclusively  to  obtaining  from 
traders  advertisements  to  be  inserted  in  the 
directory,  and  to  supply  the  blocks  and  materials 
necessary  for  producing  such  advertisements,  pro- 
posed at  the  expiration  of  their  agreements  to 
assist  a  rival  publication  in  procuring  similar  ad- 
vertisements : — Held  (affirming  the  decision  of  | 


COVY'RlGB.T—contirnted. 

Chitty,  J.),  that  they  were  not  entitled  to  use  for 
the  purposes  of  any  other  publication  the  materials 
which,  while  in  the  Plaintiff's  employment,  they 
had  obtained  for  the  purpose  of  his  publication. 
Lamb  v.  Evans  -        -        -        -    C.  A.  218 

2.    International   Copyright  Act,  1886 

(49  &  50  Vict.  c.  33),  s.  Q— Application  of,  to 
existing  ivorhs — Saving  of  Rights  and  Interests 
previously  acquired — Interest  from  or  in  connection 
ivith  latvful  Production — Trade-marh — Interest  in 
advertising — Subsisting  and  valuable  Interests — 
Artistic  Work  first  produced  in  Foreign  Country.'] 
The  Plaintiff,  a  German,  claimed  to  have  the 
photographic  copyright  in  an  oil- pointing  called 
"  Lisette,"  produced  in  Germany  before  December, 
1885,  and  also  the  copyright  in  a  photograph  of 
"  Lisette  "  as  a  distinct  work  of  art. — lu  January, 
1887,  the  Defendants  registered  as  their  trade- 
mark for  candles,  a  photograph  of  "  Lisette  "  on 
a  small  scale,  with  their  name  and  the  words 
"trade-mark"  across  the  picture.  This  trade- 
mark was  extensively  used  by  the  Defendants  on 
their  goods ;  it  was  also  reproduced  by  them  in 
various  sizes  and  colours  by  chromolithography 
on  show  cards  and  trade  lists  for  the  purposes  of 
advertisement. — In  December,  1887,  an  Order  in 
Council,  extending  the  benefit  of  the  International 
Copyright  Act,  1886,  to  Germany,  came  into 
operation,  and  in  January,  1892,  the  Plaintiff  re- 
gistered himself  as  the  owner  of  the  aforesaid 
copyrights  in  England, and  then  sought  to  restrain 
the  Defendants  from  infringing  his  copyright  by 
continuing  the  use  of  these  show  cards,  admittedly 
produced  subsequently  to  December,  1887. — Held, 
that  the  Defendants,  as  the  proprietors  of  the 
trade-mark,  a  work  lawfully  produced  before 
December,  1887,  had  an  interest  in  advertising  it, 
as  they  had  done,  by  means  of  the  show  cards  and 
trade  lists  :  that  this  was  an  interest  arising  from 
or  in  connection  with  the  trade  mark  itself,  which 
was  subsisting  and  valuable  at  the  date  of  the 
publication  of  the  Order  in  Council,  and  that  the 
Defendants  were  consequently  protected  by  the 
proviso  in  sect.  6  of  the  International  Copyright 
Act,  1886,  and  that  it  was  not  material  to  con- 
sider the  date  at  which  these  show  cards  were 
produced ;  neither  was  it  material  that  there  was 
a  trifling  difference  between  the  show  cards  and 
the  trade-mark,  so  long  as  the  substance  of  the 
trade-mark  had,  as  here,  been  honestly  advertised. 
Moid  V.  Groenings  ([1891]  2  Q.  B.  443)  explained 
and  applied.  Schauer  v.  J.  C.  &  J.  Field, 
Limited         _____  35 

COEONER— Jurisdiction  of— Treasure  trove  676 
See  Crown. 

CORPORATION— Foreign— Service  on  agent  in 
London  -  -  -  -  362 
See  Practice.  5. 

COSTS — Appeal  for — Inquiry  as  to  lunacy  466 
See  Lunatic. 

 Appeal  for — Trustee's  costs    -        -  547 

See  Practice.  1. 

 Liquidator — Voluntary  winding-up  of  corn- 
pan  v — Priority  _  _  _  371 
See  Company.  12. 
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 Solicitor  acting  for  liimsclf  as  raortgagco — 

Profit  costs  -         -         -         -  129 

See  Solicitor.  :J, 
•  Taxation — Solicitors'  Kemnnciratioii  Act 

See  Solicitor.    2.  [507 
COUNTER-CLAIM— Dismissal  of  acticm  for  ^vaIlt 

of  prosecution        -         -         -  52 

See  Peactice.  3. 

COITNTY  COUET  RULES,  1892,  r.  146     -  398 

See  Building  Society.  2. 
COVENANT— For  title— Estoppel  -        -  1 

See  Estoppel. 
 For  title — Implied  covenants — "  Beneficial 

owner "       -         -         -         _  623 

See  Vendor  and  Purchaser  2. 
 Eestrictive — Building  estate  -       195,  342 

See  Vendor  and  Purchaser.    1,  3. 
 Eestraint  of  trade       -        -         77,  630 

See  Restraint  op  Trade.  1,  2. 
CROWN — Treasure  Trove — Prerogative — Coroner 
— Inquest — Jurisdiction — Inquiry  "  ivlio  were  the 
Finders  and  who  is  suspected  thereof" — Inquir// 
as  to  Title— Coroners  Act,  1887  (50  &  51  Vict, 
c.  71),  s.  36.]  The  jurisdiction  of  the  coroner 
with  reference  to  treasure  trove  is  limited  to  an 
inquiry  "  who  were  the  finders  and  who  is  sus- 
pected thereof."  He  has  no  jurisdiction  to 
inquire  into  any  question  of  title  to  the  treasure 
as  between  the  Crown  and  any  other  claimant, 
the  title  of  the  Crown  to  all  treasure  trove  being 
independent  of  any  finding  of  the  coroner's  jury. 
Attorney-General  v.  Moore      -        -  676 

DAMAGES— Refusal  to  register  transfer  of  shares 

See  Company.    6.  [618 
DEBENTURE— Action  by  debenture-holders— 

Receiver  and  manager     -        -  674 

See  Company.  1. 
  Charged  on  unpaid  capital — Winding-up — 

Power  to  make  calls        -        -  724 

See  Company.  8. 
 •  Meeting  of  debenture-holders —  Majority 

binding  minority  -        _        _  477 

See  Company.  2. 
  Winding-up — Receiver         -        -  268 

See  Company.  7. 
DEFAULT  OF  PLEADING— Dismissal  of  action 

— Continuance  of  counter-claim    -  62 

See  Practice.  3. 

DEFENDANT  — Order  to  attend  as  witness- 
Attachment — Personal  service  -  252 
See  Practice.  2. 

DEPOSIT — Parliamentary — Railway  Company 

See  Railway.    1.  [47 

  Parliamentary — Tramways  Company  309 

See  Tramway. 

DIRECTORY— Copyright  -  -  -  218 
See  Copyright.  1. 

DISCOVERY— Production  of  documents  -  686 
See  Practice.  .  4. 

ESTATE  DUTY         -        -        -        -  188 

See  Revenue. 


ESTOPPEL — Covenant  runninrj  with  the  Land, — 
Conveyance  obtained  by  Fraud.']  S.  and  R., 
trustees  of  a  will,  sold  and  conveyed  a  jjieco  of 
land  to  T.,  who  mortgaged  it  to  B.  Some  time 
afterwards  T.  induced  them  to  execute  to  him  a 
second  conveyance  of  part  of  the  tiame  land,  he 
representing  to  them  tliat  it  was  a  conveyance  of 
a  piece  of  land  not  previously  purchased  by  him. 
By  this  deed,  which  recited  that  the  testator  was 
seised  in  fee  at  his  death,  and  recited  his  will, 
by  which  he  devised  his  real  estate  to  the  vendors 
giving  them  a  power  of  sale,  recited  his  deaths 
and  that  the  vendors  in  exercise  of  the  power 
had  contracted  for  the  sale  to  T.  of  this  piece  of 
land  in  fee  simple  free  from  incumbrances,  and 
that  S.  as  beneficial  owner  had  agreed  to  concur, 
S.  and  R.  granted,  and  S.  confirmed,  the  land  to 
T.  in  fee  and  S.  and  R.  entered  into  the  usual 
trustee  covenant  that  they  had  done  no  act  to 
incumber,  and  S.  also  covenanted  for  title.  T. 
then  mortgaged  this  land  to  the  Plairititfs. 
Some  years  afterwards  B.  took  possession,  and 
the  Plaintiffs'  security  proved  worthless.  The 
Plaintiffs  sued  S.  and  R.  for  indemnity  on  the 
ground  that  S.  and  R.  had  by  the  second  convey- 
ance to  T.  misrepresented  their  title,  and  in  the 
alternative  for  damages  on  the  covenants.  Keke- 
wich,  J.,  gave  the  Plaintiffs  the  amount  of  the 
mortgage  money  and  interest  by  way  of  dam- 
ages : — Held,  on  appeal,  that  the  second  convey- 
ance to  T.  did  not  contain  any  such  distinct 
averment  that  the  Defendants  were  seised  of  the 
estate  when  they  executed  that  conveyance  as 
would  estop  them  from  denying  that  they  were 
so  seised  ;  and  that,  as  the  Plaintiffs  had  no 
legal  estate  by  estoppel  or  otherwise  with  which 
the  covenants  could  run,  the  Plaintiffs  could  not 
sue  the  vendors  on  their  covenants : — Held, 
further,  that  the  Plaintiffs  could  not  have  any 
remedy  on  the  ground  of  misrepresentation  by 
the  Defendants,  as  the  representation  was  made 
honestly  : — Held,  that  a  plea  of  non  est  factum 
could  not  have  been  sustained. — Whether,  even 
if  the  conveyance  had  been  in  terms  sufiBcient  to 
create  an  estoppel,  the  Defendants  could  not, 
although  the  Plaintiffs  were  bona  fide  purchasers 
for  value,  have  successfully  defended  themselves 
on  the  ground  that  the  deed  containing  the  cove- 
nants for  title  had  been  obtained  by  fraud,  quserr. 
Onward  Building  Society  v.  Smithson  C.  A.  1 

EXAMINATION  —  Bankruptcy  — Production  of 
shorthand  notes — Privilege  -  686 
See  Practice.  4. 

  Winding-up  of  company — Fraud  in  pro- 
motion _  _  -  _  210 
See  Company.  10. 

FELONY — Loss  of  trust  property  by — Liability 
of  trustee  -  71 

See  Trustee.  3. 

FIDUCIARY  RELATION— Employer  and  agent- 
Canvassers  for  advertisements  -  218 
See  Copyright.  1. 

  Gift  inter  vivos  _        _        _  736 

See  Undue  Influence. 

FINES — Renewal  of  leaseholds — Successive  ten- 
ants for  life  -  61 
See  Tenant  for  Life.  2. 


[1893]  1  Ch. 


INDEX. 


767 


rORECLOSURE— Arrears  of  interest        -  277 

See  Mortgage.  1. 
FOREIGN  CORPORATION— Service  on  London 

agent         -        -        -        -  362 

See  Practice.  5. 
FOREIGN  PRINCIPAL       -        -        -  594 

See  Principal  and  Agent. 
FRAUD — Covenant  obtained  by — EstopiJel  1 

See  Estoppel. 
■         Exercise  of  power — Conditions  attached 

See  Power.  [283 
FRAUDS,  STATUTE  Q'F  —  Farol  Agreement  — 
Guarantee  —  Indemnity  —  Debt  —  "  Promise  to 
answer  for  Debt,  &c.,  of  Another  " — Promise  by  one 
Person  to  Himself  and  Another — "  Note  or  Memo- 
randum "  —  Will  —  Admission  by  Testator  of 
Guarantee — Statute  of  Frauds  (29  Car.  2,  c.  3), 
s.  4.]  A.,  being-  a  member  of  a  partnership  firm 
consisting  of  A.,  B.,  and  C,  verbally  agreed  with 
B.  and  C.  to  guarantee  his  partners  against  loss 
in  respect  of  an  existing  debt  due  to  it  from  his 
son,  or,  according  to  another  version,  to  guarantee 
to  the  firm  the  balance  which  should  be  found 
due.  A.  died,  having  by  his  will  given  a  share 
of  his  estate  to  his  son's  wife  and  children  ;  and, 
after  referiing  to  his  son's  indebtedness  to  the 
firm  and  stating  that  "he  had  guaranteed"  the 
firm  against  loss  in  respect  of  the  debt,  he 
directed  that  the  amount  of  the  debt  should  be 
brought  into  hotchpot  in  ascertaining  the  share 
given  by  his  will.  By  a  codicil  he  "confirmed 
the  guarantee  mentioned  in  his  will": — Held, 
by  Kekewich,  J.,  that  the  verbal  guarantee  was  a 
"  special  promise  to  answer  for  the  debt,  default, 
or  miscarriages  of  another  person,"  within  sect.  4 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  and  not 
the  less  so  because  the  promisees  were  the  firm 
of  which  the  testator,  the  promisor,  was  himself 
a  member  ;  that  the  will  and  codicil  could  not  be 
regarded  under  the  section  as  a  "note  or  memo- 
randum in  writing  "of  such  promise;  and  that 
the  statements  in  the  will,  although  they  might 
be  binding  on  the  parties  beneficially  interested 
under  the  will,  were  not  sufficient  to  create  a 
debt  unuer  the  guarantee : — Held,  on  appeal, 
that  assuniing  the  promise  to  be  one  which  fell 
within  the  4th  section  so  as  to  require  a  memo- 
randum in  writing  signed  by  the  testator,  the 
recital  of  it  in  the  testator's  will  was  a  sufficient 
memorandum,  and  that  the  promise  created  a 
debt  payable  out  of  the  testator's  estate  : — Held, 
by  Bowen,  L.J.  (Lindley,  L.J.,  inclining  to  the 
same  view,  and  A.  L.  Smith,  L.J.,  not  giving 
any  opinion),  that  the  promise  was,  not  that  the 
testator  would  be  answerable  for  the  debt  of  the 
son,  but  that  he  would  indemnify  the  other  part- 
ners from  loss  in  respect  of  the  debt,  and  that  a 
memorandum  in  writing  was  not  necessary. 
In  re  Hoyle.    Hoyle  v.  Hoyle       -    C.  A.  84 

GENERAL  ORDER  UNDER  SOLICITORS'  RE- 
MUNERATION ACT,  Sched.  II.  -  507 

See  Solicitor.  2. 
GUARANTEE— Promise  to  answer  for  debt  of 

another       _        _        _        _  84 

See  Frauds,  Statute  of. 
GUARDIAN— Infant  -        -        -        -  143 

See  Infant.  1, 


IMPROVEMENTS— Settled  Land  Act— Applica- 
tion of  capital  -  -  -  153 
See  Settled  Land  Acts.  1. 

INCOME — Capital  or  income — Apportionment — 
Profits  of  mine  -  -  -  293 
See  Tenant  for  Life.  1. 

 Capital  or  income — Apportionment — Trust 

for  conversion  _  _  -  58® 
See  Will.  4. 

 Maintenance  of  infant — Contingent  interest 

See  Infant.    2.  [329 

INDEMNITY— Promise  to  answer  for  debt  of 
another — Parol  agreement — Statute  of 
Frauds  _  _  _  -  84 
See  Frauds,  Statute  of. 

INFANT — Guardian — Removal  by  Court — Beli- 
gious  Education — Welfare  of  Infant — Guardian- 
ship of  Infants  Act,  1886  (49  &  50  Vict.  c.  27), 
ss.  2,  3,  6,  13.]  The  Court  has  jurisdiction  to 
remove  a  guardian  of  infants  appointed  by  their 
mother  after  the  father's  death,  under  the  power 
conferred  on  her  by  the  Guardianship  of  Infants 
Act,  1886,  if  it  is  satisfied  that  it  is  for  the 
benefit  of  the  infants  so  to  do. — The  jurisdiction 
of  the  Court  in  relation  to  infants  extends  to 
infants  who  are  not  wards  of  Court,  and  who  have 
no  property;  but  such  jurisdiction  is  limited  to 
the  appointment  and  removal  of  guardians,  and 
does  not  extend  to  making  schemes  for  their 
maintenance  or  education. — A  journeyman  tailor^ 
who  was  a  Koman  Catholic,  in  1876  married  a 
woman  who  was  a  Eoman  Catholic.  There  were 
five  surviving  children  of  the  marriage,  all  of 
whom  were  baptized  as  Eoman  Catholics.  At 
the  date  of  the  hearing  of  the  appeal  they  were 
aged  as  follows :  a  boy  aged  sixteen,  three  girls 
aged  respectively  fifteen,  thirteen,  eleven,  and  a 
boy  aged  six.  The  father  died  in  1888,  and  was 
buried  as  a  Roman  Catholic;  but  during  his  life 
he  expressed  no  wish  as  to  the  religion  in  which 
his  children  should  be  brought  up,  and  appeared, 
indifferent  on  the  subject.  During  his  life  his 
children,  with  his  knowledge,  sometimes  attended 
Koman  Catholic  and  sometimes  Protestant  schools. 
The  eldest  boy,  with  his  father's  consent,  was 
sent  to  an  industrial  home  conducted  on  Pro- 
testant principles.  He  was  now  in  domestic 
service,  and  professed  himself  a  Protestant.  The 
three  girls  were  principally  educated  at  Roman 
Catholic  schools.  After  the  father's  death  a 
benevolent  lady,  a  member  of  the  Church  of 
England,  gave  the  mother,  who  was  in  very  poor 
circumstances,  regular  pecuniary  assistance  ;  and 
in  November,  1889,  the  mother  executed  a  deed 
under  the  Guardianship  of  Infants  Act,  1886,  by 
which  she  appointed  this  lady  guardian  of  the 
three  girls  and  the  youngest  buy.  Before  her 
death  the  mother  professed  herself  a  Protestant. 
The  two  younger  girls  were  taken  some  time 
after  their  father's  death  from  the  Roman  Catholic 
school  at  which  they  then  were,  and  all  three 
girls  were  placed  by  the  lady  at  a  Protestant 
industrial  home ;  where  they  still  remained.  The 
younger  boy  lived  with  his  mother's  brother, 
who  was  a  Roman  Catholic,  and  attended  first  a 
board  school  and  afterwards  a  National  school. — 
In  November.  1891,  an  aunt  of  the  father,  who 
was  a  Roman  Catholic,  acting  as  next  friend  of 
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I'NFA'NT— continued. 

the  four  younger  child rrn,  IodI:  out  a  summons 
asking:  that  tlio  guiirdiuii  might  he,  removed  and 
the  next  friend  and  a  Iforaau  Catholic  lady 
appointed  joint  guardians  of  the  children  : — Held 
(affirming  tlic  decision  of  North,  J.),  that,  having 
jegard  to  all  tlie  circumstances,  it  would  not  be 
for  the  welfare  of  the  children  that  the  guardian 
should  be  removed,  and  that  no  direction  ought 
to  be  given  as  to  the  religious  education  of  the 
■children.  The  summons  was  accordingly  dis- 
missed.   In  re  McGrath  (Infants)      C.  A.  143 

2.    Maintenance  —  Contingent  Interest — 

Income — Conveyancing  and  Laio  of  Properti/  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  43.]  Maintenance 
can  be  allowed  for  children  out  of  the  income  of 
a  share  of  residue  bequeathed  in  trust  for  such 
of  them  as  shall  attain  twenty-one,  or,  being 
daughters,  marry,  until  such  time  as  the  interest 
•of  one  of  them  becomes  vested. — Semhle,  the  whole 
income  would  belong  to  chiblren  who  had  attained 
a  vested  interest.— I?i  re  Jefery  ([1891]  1  Ch.  671) 
imd  In  re  Burton's  Will  ([1892]  2  Ch.  38)  con- 
sidered.   In  re  Adams.    Adams  v.  Adams  329 

INJUNCTION— Arbitration— Unfitness  of  arbi- 
trator -  -  -  -  238 
See  Aebitration. 

  Breach  of  covenant — Covenant  to  employ 

servant  -  -  -  -  IIC 
See  Landlord  and  Tenant. 

INQUIRY— Lunacy— Alleged  lunatic— Costs  466 
See  Lunatic. 

INTEREST— Mortgage  debt— Action  for,  after 
foreclosure  -  -  -  _  277 
See  Mortgage.  1. 

JURISDICTION— Coroner  -  -  -  676 
See  Crown. 

 Injunction  to  restrain  arbitration      -  238 

See  Arbitration. 
 Eectification  of  register  of  shares — Power  to 

award  damages      _         _         _  618 

See  Company.  6. 

LANDLORD  AND  TENANT— >S>eci/?c  Perform- 
•ance — Injunction — Covenant  to  Employ  Servant  to 
perform  Services — Contract,  Performance  of  which 
Court  cannot  Superintend — Specific  Performance 
of  part  of  Contract.']  The  lease  of  a  residential 
flat,  in  a  block  of  buildings  let  in  flats  to  several 
tenants,  contained  a  covenant  by  which  it  was 
agreed  and  declared  by  and  between  the  parties 
to  the  lease  that  the  premises  were  let  subject  to 
the  regulations  made  by  the  lessors  with  respect 
to  (among  other  things)  the  duties  of  the  resident 
porter,  which  were  set  forth  in  a  schedule  thereto. 
These  regulations,  in  effect,  provided  that  the 
block  of  buildings  should  be  in  charge  of  a 
resident  porter,  appointed  by  the  lessors,  who 
was  to  act  as  the  servant  of  the  tenants  in  the 
block,  to  be  constantly  in  attendance  either  by 
himself  or,  in  his  temporary  absence,  by  some 
trustworthy  assistant,  and  to  perform  certain 
services  specified  by  the  regulations. — The  lessors 
appointed  to  the  situation  of  resident  porter  a 
man  who  was  by  avocation  a  cook.  He  for  tlie 
most  part  employed  boys  and  charwomen  to  per- 


LANDLORD  AND  T^E^ km— continued. 
form  liis  duties  as  porter,  and  absented  himsnlf 
fiom  tlie  premises  every  weekday  for  several 
hours  for  the  purpose  of  acting  as  chef  at  a 
neighbouring  club  : — Held  (reversing  the  decision 
of  A.  L.  Smith,  J.),  in  an  action  by  the  lessee 
against  the  lessors  for  breach  of  the  covenant, 
that  the  Court  could  not  grant  an  injunction  to 
prevent  continuance  of  the  breach  of  tlie  covenant 
or  order  specific  performance  of  it.  Kyax  v. 
Mutual  Tontine  Westminster  Chambers  As- 
sociation-       -        -        -        -  C.  A.  116 

LAPSE -Children  of  testator— Class  -  567 
See  Will.  2. 

LIMITATIONS,  STATUTE  OT— Lease  for  Lioes— 
Sub-Lease — Surrender  of  Original  Lease — New 
Lease  for  Lives — Recovery  of  Possession — Statute 
4  Geo.  2,  c.  28,  s.  6.]  In  1805,  R.,  then  Chan- 
cellor of  the  Cathedral  Church  of  St.  Paul, 
London,  and  parson  of  the  parish  church  of 
Ealing,  granted  a  lease  for  three  lives  of  the 
glebe  lands  and  hereditaments,  of  which  he  was 
seised  in  fee. — In  1807,  the  te;iants  under  the 
lease  of  1805  granted  a  sub-lease  of  part  of  the 
property  for  ninety-nine  years,  determinable  on 
the  dropping  of  the  same  lives  as  in  the  principal 
lease.  The  last  of  such  lives  dropped  in  1874. — 
On  the  24th  of  August,  1832,  the  persons  then 
entitled  to  the  lease  of  1805  surrendered  such 
lease  to  R.,  and  on  the  following  day  R.  granted 
a  fresli  lease  for  three  lives.  The  last  of  such 
lives  dropped  in  1891. — The  Plaintiffs,  who 
claimed  through  R.,  had  ever  since  the  death,  of 
R.,  in  1839,  leceived  the  rent  reserved  by  the 
lease  of  1832. — The  Defendants,  claiming  through 
the  sub-lessee,  had  been  since  1874  in  actual 
possession  of  the  lands  without  title. — The  Plain- 
tiffs claimed  recovery  of  possession  and  mesne 
profits,  on  the  ground  that  their  title  first  accruetl 
in  1891. — The  Defendants  claimed  to  be  entitled 
in  fee,  on  the  ground  that  the  Plaintiffs'  title  first 
accrued  in  1874,  and  they  claimed  the  benefit 
of  the  Statute  of  Limitations. — Held,  that,  by 
the  lease  of  August,  1832,  an  immediate  estate 
passed  to  the  lessees  therein  named,  and  not  a 
mere  right  in  the  nature  of  an  interesse  termini 
to  a  future  estate,  to  come  into  existence  on  the 
determination  of  the  sub-lease ;  and,  moreover, 
that  such  lease  was  by  virtue  of  the  statute 
4  Geo.  2,  c.  28,  s.  6,  a  valid  lease,  and  was  a  lease 
which,  passing  an  estate  to  the  new  lessees,  pre- 
vented the  grantor,  and  those  claiming  under 
him,  from  seeking  to  recover  the  lands  till  that 
lease  had  expired ;  and,  therefore,  that  the  Plain- 
tiffs' title  did  not  accrue  till  1891  when  the  last 
life  dropped. — Ecclesiastical  Commissioners  for 
England  v.  Eowe  (5  App.  Cas.  736)  discussed  and 
explained.  Ecclesiastical  Commissioners  for 
England  v.  Treemer         _        _        _  166 

 Breach  of  trust  -        -        -       304,  590 

See  Trustee.    ] ,  2. 

LEASE — Covenant — Restraint  of  trade  -  77 
See  Restraint  of  Trade.  1. 

 Covenant  to  employ  servant    -  -  116 

See  Landlord  and  Tenant. 

 For  lives — Surrender  —  Sub-lease — Statute 

of  Limitations  _  _  _  166 
See  Limitations,  Statute  of. 
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LEASE — continued. 

•  Succession  duty  on  determination  o^- — Sale 

free  from  incumbrances  -  -  695 
See  Vendoe  and  Pukchaser.  4. 

LEASEHOLDS  — Bene wable  —  Bequest  of— Siic- 
cessive  tenants  for  life  -  -  61 
See  Tenant  fok  Life.  2. 

LIABILITY— Trustee  -  -  -  71 
See  Trustee.  3. 

LIEN — Solicitor — Property  recovered  -  709 
See  Solicitor,  i. 

LUK"ATIC — Alleged  Lunatic — Inquiry  into  Mental 
Conditio)! — Alleged  Lunatic  found  of  Sound  Mind 
— Costs  of  Inquiry — Appeal — Lunacy  Act,  1890 
(53  &  54  Vict.  c.  5),  ss.  90,  94,  98,  lOd— Bides  of 
Supreme  Court,  1883,  Order  XLVI.,  r.  1.]  An  in- 
quiry instituted  on  the  petition  of  a  husband  as 
to  the  state  of  his  wife's  mind  resulted  in  a  finding 
that  she  was  of  sound  mind  and  capable  of  ma- 
naging herself  and  her  aftairs.  Tiie  Lords 
Justices  sitting  as  Judges  iu  Lunacy  made,  on 
the  application  of  the  Petitioner,  an  order  that 
two-thirds  of  his  costs  of  the  inquiry  and  also  his 
costs  of  the  application  shonld  be  paid  by  the 
wife.  Subsequently  an  order  was  made  by  a 
Judge  charging  the  costs  on  certain  consols 
belonging  to  the  wife  and  standing  in  her  name, 
and  directing  the  transfer  by  her  of  a  sufficient 
amount  to  meet  such  costs ;  and,  as  she  neglected 
to  make  the  transfer,  a  further  order  was  made 
by  the  Judge  that  the  official  solicitor  should 
execute  the  necessary  transfer.  On  appeal  against 
these  orders  : — Held,  that  an  appeal  would  lie  in 
such  a  case  to  the  Court  of  Appeal,  and  that  no 
leave  to  appeal  was  necessary  : — Held,  also,  that 
the  Lords  Justices  had  authority  under  sect.  109 
of  the  Lunacy  Act,  1890,  to  direct  that  the  costs 
should  be  paid  out  of  the  wife's  estate,  including 
those  incurred  after  the  finding  that  she  was  of 
sound  mind  : — Held,  also,  that  the  procedure 
under  Order  XLVI.,  r.  1,  which  deals  with  charging 
orders,  was  not  applicable  to  such  an  order,  and 
that  the  subsequent  orders  to  enforce  the  charge 
were  proper  to  carry  it  into  etfect : — Held,  also, 
that,  under  the  circumstances  of  the  case,  the 
discretion  of  the  Lords  Justices  had  been  rightly 
exercised.    In  re  Cathcaet  -      0.  A.  466 

MAINTENANCE— Infant— Contingent  Interest 
See  Infant.    2.  [329 

MAJORITY — Powers  of— Meeting  of  debenture 
•  holders        -         -        -         -  477 
See  Company.  2. 

MANSION-HOUSE— Eepairs  of      -        -  153 

/See  Settled  Land  Acts.  1. 
MINE — Open  workings — Land  taken  by  railway 

company     _        _        -        -  427 

See  Eailway.  2, 
 Under  canal — Eight  of  support        -  16 

See  Canal. 

MOETGAGrE  —  Foreclosure  Action  —  Subsequent 
Action  for  Arrears  of  Interest — Liquidated  Sum — 
Bales  of  Supireme  Court,  1883,  Order  iii.,  r.  6; 
Order  2'/T'.]  Mortgagees  commenced  in  May, 
1891,  an  action  claiming  payment  of  the  principal 
and  interest,  an  account  of  what  was  due,  fore- 
closure, and  a  receiver.    In  June  the  equitable 


MO'RTGACt'E— continued. 

tenant  for  life  of  the  mortgage  money  was  ap- 
pointed in  the  action  to  be  receiver  of  the  rents  of 
the  mortgaged  property,  with  directions  autho- 
rizing him  to  retain  the  arrears  of  interest  and 
the  current  interest  out  of  the  rents.  The  rents 
were  insufficient  to  pay  the  current  interest. 
The  action  had  not  yet  been  tried.  In  Sep- 
tember, 1892,  the  Plaintiffs  commenced  a  second 
action  against  the  mortgagor,  indorsing  the  writ 
for  a  definite  sum,  being  the  amount  of  two 
years'  interest  from  August,  1890,  less  the 
amount  of  rents  received,  and  they  applied  for 
immediate  judgment  under  Order  xiv.  Keke- 
wich,  J.,  ordered  payment: — Held,  on  appeal^ 
that  as,  according  to  the  form  of  order  settled  in 
Farrer  v.  Lacy,  Hartland  &  Co.  (31  Ch.  D.  51), 
a  mortgagee  in  a  foreclosure  action  obtains  a 
personal  order  for  payment  of  the  principal  with 
interest  down  to  the  date  of  the  certificate,  the 
money  to  be  recovered  in  the  second  action  could 
be  recovered  in  the  first,  and  that  the  second 
action,  therefore,  was  improperly  brought : — Held,. 
also,  that  the  case  did  not  come  within  Order 
XIV, ;  for  that  as  the  receiver  was  receiving  the 
rents  with  liberty  to  retain  the  interest  out  of 
them,  there  was  no  liquidated  sum  for  which  the 
wiit  could  be  indorsed  under  Order  iii.,  r.  6, — 
The  order  for  payment  was,  therefoie,  dis- 
charged.   Earl  Poulett  v.  Viscount  Hill 

[C.  A.  277 

2.   Priority — Co- Executors  and  Legatees 

in  Trust  of  Mortgagee — Negligence  by  one  of  them 
— Subsequent  Incumbrances  by  Mortgagor — Title  to 
Deeds.']  Under  the  will  of  a  mortgagee  of  two' 
leasehold  properties,  who  died  in  1880,  A.  and  B. 
were  executors  and  joint  devisees  and  legatees  of 
trust  and  mortgage  estates,  and  A.  was  entitled 
to  a  life  interest  in  all  the  testator's  own  pro- 
perty, with  remainder  to  B.  In  1884  the  mort- 
gngor  told  A.,  wlio  had  possession  of  the  title- 
deeds  of  the  mortgaged  property,  and  was 
pressing  for  repayment  of  the  mortgage  debt,  that 
he  could  not  borrow  the  money  to  pay  it  off  unless 
the  title-deeds  were  sent  to  him  ;  and  A.,  without; 
B.'s  knowledge,  sent  the  mortgagor  a  parcel  con- 
taining the  title-deeds,  whicli  consisted  of  two 
assignments  and  one  mortgnge,  in  order  to 
enable  him  to  raise  money  to  pay  off  the  mort- 
gage debt  or  part  of  it.  The  mortgagor  did  not 
pay  oif  any  part  of  the  mortgage  debt,  but  after 
some  time  he  returned  to  A.  a  parcel  which 
was  supposed  to  contain  the  deeds. — After  A.'s 
death  in  1890  it  was  found  that  the  parcel 
returned  contained  the  mortgage-deed  only,  and 
that  the  mortgagor  had  purported  to  execute  a 
legal  mortgage  in  favour  of  a  bank,  to  secure 
money  lent  to  him  by  them  without  notice  of  the 
existing  mortgage,  and  had  handed  over  the  two- 
assignments  to  them. — In  an  action  for  the  admi- 
nistration of  the  mortgagor's  estate  it  was  Held, 
that  whatever  rights  the  bank  might  have  had 
against  A.,  the  acts  of  A.  did  not  j^reclude  B. 
from  setting  up  his  legal  title  as  surviving  exe- 
cutor and  devisee  and  legatee  of  the  mortgage 
estate  of  the  testator,  and  that  B.  was  entitled  to 
priority  over  the  baidc  in  respect  of  the  mortgage 
of  1879  ;  and  Held,  also,  that  the  bank  must; 
deliver  up  to  B.,  as  the  surviving  executor  and 
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legal  owner  of  the  mortgaged  property,  the  title- 
<lccds  in  their  possession.  In  re  Ingham.  Jones 
V.  Ingham  _  _  _  _  -  352 
 Building  society  —  Advanced  member  — 

Alteration  of  rules  -        -  377 

See  Building  Society.  1. 
 Costs  of  mortgagee — Solicitor  acting  for 

himself       -        -        -        -  129 

See  Solicitor.  3. 
 Devise  of  land  held  on  mortgage — Whether 

mortgage  debt  passes       -        -  214 

See  Will.  1. 
MORTMAIN— Will  made  before  Mortmain  Act, 

1891  -        -        -        -        -  44 

See  Charity.  1. 

NATIONAL  D'EBT— Conversion— Perpetual  Rent- 
charge — Option  to  Bedeem  by  Transfer  of  Specified 
Amount  of  "  £3  per  Gent.  Annuities  " — Right  to 
mhstitute  Neio  2f  per  Gent.  Annuities — National 
Debt  (Conversion)  Act,  1888  (51  &  52  Vict.  c.  2), 
s.  21,  suh-s.  1 ;  s.  25,  suh-s.  2.]  The  Plaintiffs,  by 
a  deed  executed  in  1871,  created  a  perpetual 
rent-charge  of  £10,000  a  year,  for  the  benefit  of 
the  first  Defendant.  The  deed  provided  that  the 
Plaintiffs  should  be  entitled  at  any  time  to  redeem 
the  rent-charge  by  transferring  to  the  trustees 
thereof  a  specified  amount  of  "  £3  per  Cent. 
Annuities."  In  1888  the  National  Debt  (Con- 
version) Act  was  passed  : — Held,  that,  by  virtue 
of  sect.  25,  sub-sect.  2,  of  that  Act,  the  Plaintiffs 
were  entitled  to  redeem  the  rent-charge  by  trans- 
ferring to  the  trustees  the  specified  amount  of 
2|  per  Cent.  Stock  created  under  the  Act.  Duke 
OF  Northumberland  v.  Percy      -        -  298 

NEGLIGENCE— Mortgage— Priority        -  352 

See  Mortgage.  2. 
NEW  TRUSTEES— Vesting  order  -        -  403 

See  Trustee  Acts. 

NOISE — Musical  instruments — Teacher  of  music 
See  Nuisance.  [316 

NOTICE  —  Constructive  — Deposit  of  shares — 

Blank  transfer      -        -        -  610 

See  Company.  5. 
  Meeting  of  debenture-holders  —  Fourteen 

clear  days    -        -        -        -  477 

See  Company.  2. 

NUISANCE — Noise — Playing  on  Musical  Instru- 
ments— Reasonable  Use  of  House  —  Malice — In- 
junction.'] The  giving  of  musical  lessons  by  a 
teacher  of  music,  the  lessons  extending  over 
seventeen  hours  in  a  week,  in  a  house  separated 
from  the  adjoining  house  by  a  party-wali,  there 
being  also  from  time  to  time  practising  on  the 
piano  and  violin,  and  singing,  and  in  the  evening 
musical  performances  for  the  entertainment  of 
the  persons  living  in  the  house,  and  occasionally 
musical  parties,  and  frequent  practising  on  the 
violoncello  as  late  as  eleven  at  night  : — Held,not 
to  constitute  a  legal  nuisance  of  which  the  occu- 
pier of  the  adjoining  house  was  entitled  to  com- 
plain.— But  an  injunction  was  granted  to  restrain 
the  occupier  of  the  adjoining  house  from  causing 
or  permitting  any  sounds  or  noises  in  his  house, 
so  as  to  vex  or  annoy  the  occupier  of  the  first 
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house,  the  Court  being  satisfied  that  he  had 
been  making  noises  on  musical  instruments  and 
otherwise  maliciously  for  the  purpose  of  annoy- 
ing the  occupier  of  the  first  house.  Christie  v. 
Davey  ------  316 

TART'SERSKlF—AHicles— Provision  for  Cesser 
of  Partnership  on  Bankruptcy,  and  Retention  of 
Bankrupt  Partner's  Share — Invalidity — Receiver 
and  Manager — Terms  of  Appointment.]  Articles 
of  partnership  provided  that  the  partnership 
should  continue  for  fourteen  years  from  tlie  1st  of 
January,  1891 ;  that  if  any  partner  should  die  or 
become  bankrupt,  he  should  be  deemed  to  have 
ceased  to  be  a  partner  on  the  date  of  such  death 
or  bankruptcy,  and  his  share  in  the  capital  should 
remain  as  a  loan  to  the  surviving  or  continuing 
partners  or  partner  during  the  residue  of  the 
term  of  fourteen  years,  or  during  such  shorter 
period  as  they  should  carry  on  the  business, 
either  alone  or  in  partnership  with  others,  bearing 
interest  at  5  per  cent.,  and  the  payment  of  the 
said  loan  with  interest  should  be  secured  by  the 
joint  and  several  bond,  or  the  bond  or  covenant  of 
the  surviving  or  continuing  partners  or  partner. 
— The  partnership  firm  consisted  of  a  father  and 
his  three  sons,  of  whom  the  Defendant  was  the 
youngest.  The  whole  of  the  capital  was  provided 
by  the  father. — In  June,  1892,  the  father  and  the 
two  elder  sons  became  bankrupt,  and  the  trustees 
in  their  bankruptcy  brought  an  action  against 
the  defendant  for  a  declaration  that  the  provi- 
sions of  the  articles  under  which  the  Defendant 
claimed  to  retain  as  a  loan  the  respective  shares 
of  the  bankrupts  in  the  capital  of  the  partnership 
were  void  as  against  the  creditors  of  the  bank- 
rupts, and  moved  for  the  appointment  of  a  receiver 
and  manager  of  the  partnership  business.  The 
Defendant  claimed  the  right,  as  solvent  partner, 
to  be  appointed  receiver  and  manager: — Held, 
that  the  Defendant  was  entitled  to  be  appointed 
receiver  and  manager;  but  that  he  must  give 
security,  pass  his  accounts,  furnish  the  Plaintiffs 
with  proper  accounts,  allow  them  all  reasonable 
access  to  the  books,  and  pay  the  balance  in  his 
hands,  as  and  when  they  reached  a  certain 
amount  to  be  agreed  upon,  into  Court,  or  into  a 
joint  banking  account  of  the  Plaintiffs  and  him- 
self.   Collins  v.  Barker    -        -        -  578 

2.  •  Value  of  Share  of  Deceased  Partner — 

Direction  to  ascertain  by  Reference  to  Last  Signed 
Annual  Account — Death  after  Expiration  of 
Partnership  Year  before  Taking  or  Signing  AG- 
count.']  Where,  under  a  partnership  deed,  the 
value  of  a  deceased  partner's  share  is  to  be  ascer- 
tained by  reference  to  the  last  annual  account 
signed  previously  to  his  death,  and  such  annual 
accounts  are  directed  to  be  taken  and  signed  by 
the  partners  at  the  end  of  each  partnership  year, 
or  as  near  thereto  as  convenientlj^  may  be,  if  a 
partner  dies  shortly  after  the  ex|)iration  of  a 
partnership  year,  and  before  the  account  for  that 
year  has  been  actually  signed  or  taken,  the 
surviving  partners  cannot  insist  on  the  value  of 
the  share  of  the  deceased  partner  being  ascer- 
tained by  reference  to  the  last  signed  annual 
account;  but  the  legal  personal  repre.-entative  of 
the  deceased  partner  is  entitled  to  have  the 
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account  taken  for  the  partnership  year  which 
expired  immediately  before  his  death,  and  to 
have  the  value  of  his  share  ascertained  by  refer- 
ence to  such  last- mentioned  account — and  this 
notwithstanding  it  has  been  the  practice  of  the 
firm  not  to  take  and  sign  the  annual  account  till 
a  period  of  the  year  later  than  that  at  which  the 
death  occurred. — And,  semble,  that  it  is  immaterial 
whether  the  account  for  the  partnership  year 
immediately  preceding  the  death  could  or  could 
not  have  been  actually  taken  and  signed  between 
the  end  of  such  year  and  the  date  of  the  death. 
Hunter  v.  Dowling  _  _  _  _  391 
 Solicitors — Member  of  firm  acting  for  his 

partner — Profit  costs       -        -  129 

See  Solicitor.  3. 
T ATEIIT— Patentee— Action  to  Bestrain  Threats 
•of  Legal  Proceedings  —  Threats  hy  Letters  in 
answer  to  inquiries — Privilege — Patents,  Designs, 
and  Trade  Marhs  Act,  1883  (46  &  47  Vict.  c.  57), 
s.  32.]  Threats  of  legal  proceedings  for  infringe- 
ment of  patent  rights  are  actionable  whether 
addressed  to  the  infringer  himself  or  intimated 
to  a  third  person,  and  are  none  the  less  "threats" 
within  the  meaning  of  the  section  because  they 
are  made  in  answer  to  inquiries. — In  construing 
the  expression  in  sect.  32,  threats  "  by  circulars, 
advertisements,  or  otherwise "  the  words  "  or 
otherwise  "  are  to  be  read,  not  as  being  restricted 
to  threats  by  measures  ejusdem  generis  with 
"  circulars  or  advertisements,"  but  as  extending 
the  previous  words  so  as  absolutely  to  prohibit 
any  threats  whatever  of  legal  proceedings  unless 
the  case  comes  within  either  of  the  two  provisoes 
at  the  end  of  the  section. — In  an  action  to  re- 
strain threats  of  legal  proceedings  under  sect.  35, 
no  defence  can  be  based  upon  the  ground  that 
what  the  Defendant  did  was  done  bona  fide,  or 
that  it  was  done  on  a  privileged  occasion. — The 
decision  of  North,  J.,  affirmed.  Skinner  &  Co. 
V.  Shew  &  Co.  -        -        -        -    C.  A.  413 

PERPETUITY— Invalid  power  of  appointment 

>^eeWiLL.    3.  [64 

PETITION— Winding-up— Ground  for  petition 
See  Company.    9.  [731 

PHOTOGRAPH  —  Foreign  —  International  copy- 
right ------  35 

See  Copyright.  2. 

POWER — Exercise — Validity — Condition  attached 
— Fraud  on  Power.']  Under  the  will  of  her 
father  a  testatrix  had  power  to  appoint  a  fund 
among  her  children  or  remoter  issue.  In  default 
of  appointment  tiie  fund  was  to  go  to  her  children 
in  equal  shares  at  twenty-one  or  marriage.  She 
had  two  sons  and  two  daughters.  By  her  will, 
which  recited  the  power,  and  stated  that  she  had 
appointed  the  greater  part  of  the  fund  in  favour 
of  her  daughters,  and  that  the  only  part  remain- 
ing unappoiuted  was  a  sum  of  £713  Consols,  she, 
in  exercise  of  the  power,  appointed  the  £713, 
and  all  other  the  trust  moneys  over  which  she 
had  a  power  of  appointment  under  her  father's 
will,  to  her  socs  in  equal  shares,  on  condition 
that  they  should  give  up  all  claim  to  the  proceeds 
of  the  sale  of  the  furniture  in  a  house  formerly 
occupied  by  lier,  and  sign  a  release  to  her  exe- 
cutors in  respect  of  all  claims  to  any  portion  of 
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the  produce  of  the  sale  of  the  furniture  within 
three  months  after  her  death.  But,  in  the  event 
of  their  making  any  claim  to  the  furniture,  or  the 
produce  of  the  sale  thereof,  or  refusing,  neglect- 
ing, or  declining  to  give  such  release  to  her  execu- 
tors within  the  time  specified,  then  she  appointed 
the  £713,  and  the  trust  funds  thereinbefore  ap- 
pointed, to  one  of  her  daughters  absolutely.  She 
bequeathed  the  residue  of  her  estate  to  a  person 
who  was  not  an  object  of  the  power.  Besides  the 
£713,  there  was,  in  fact,  a  further  sum  of  £934, 
which  the  testatrix  had  not  previously  appointed. 
The  furniture  to  which  she  referred  had  been 
bequeathed  by  her  deceased  husband  to  herself 
for  life,  with  remainder  to  her  sons  in  equal 
shares.  Power  was  given  to  her  to  sell  it ;  but, 
if  she  did  so,  the  proceeds  of  sale  were  to  be  held 
on  the  same  trusts.  She  had  told  the  furniture 
for  about  £700,  and  had  received  the  proceeds  of 
sale,  so  that  her  sons  had  a  claim  against  her 
estate  for  those  proceeds. — There  was  no  evidence 
that  the  appointment  was  made  in  pursuance  of 
any  bargain  between  the  testatrix  and  her  sons, 
or  that  the  sons  knew  of  the  appointment  before 
her  death  : — Held,  that  the  appointment  could 
not  be  severed  from  the  condition  ;  that  it  was 
made  for  the  purpose  of  increasing  the  estate  of 
the  testatrix  for  the  benefit  of  the  residuary 
legatee  by  the  amount  of  the  claim  which  her 
sons  had  against  her;  that  it  would  not  have 
been  made  but  for  this ;  and  that,  consequently, 
the  appointment  was  void  in  toto  as  a  fraud  on 
the  power.    In  re  Perkins.    Perkins  v.  Bagot 

[283 

POWER  OF  ATTORNEY— Execution  of  bill  of 

sale  -----  335 

See  Bill  of  Sale. 
 Sale  of  stock — London  stockbroker — Country 

customer     _        _        _        -  594 

See  Principal  and  Agent. 
PRACTICE— ^^jjeaZ /or  Costs— Trustee— Rules  of 
Supreme  Court,  1883,  Order  Lxv.,  r.  1 — Judica- 
ture Act,  1873  (36  &  37  Vict.  c.  66),  s.  49.]  Costs 
incurred  by  a  trustee  in  an  action  respecting  the 
trust  estate  are  not  costs  in  the  discretion  of  a 
Judge  who  didnottrytheaction,  within  Order  lxv., 
rule  1,  but  are  charges  and  expenses  incurred  in 
the  execution  of  the  trusts  ;  and  if  such  a  Judge 
acting  in  the  administration  of  the  estate  makes 
an  order  as  to  such  costs,  his  decision  is  subject 
to  appeal. — Real  estates  were  deviled  to  trustees 
in  trust  for  S.  during  her  life,  in  such  terms  as 
gave  her  the  legal  estate,  and  after  her  death  in 
trust  to  sell.  S.  desired  to  sell  the  estates  under 
the  Settled  Land  Act,  and  applied  to  the  sur- 
viving trustee  for  the  title-deeds.  The  trustee, 
acting  under  the  advice  of  his  solicitor,  refused 
to  give  them  up,  and  S.  brought  an  action  of 
detinue  in  the  Queen's  Bench  Division,  and  re- 
covered judgment  against  him  with  costs.  The 
trustee  took  out  an  originating  summons  in  the 
Chancery  Division,  and  obtained  an  order  for 
payment  of  the  costs  incurred  in  the  action  out 
of  the  trust  estate  : — Held,  that  the  co.-.ts  of  the 
action  of  detinue  were  not  costs  in  the  discretion 
of  the  Judge  of  the  Chancery  Division  within 
Order  lxv.,  rule  1,  and  that  hi«  decision  was  sub- 
ject to  appeal : — jffeM,  also,  reversing  the  decision 
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of  Kekewich,  J.,  that  the  trustee,  not  having 
shewn  reasonable  cause  for  defending  the  action, 
was  not  entitled  to  retain  out  of  the  trust  estate 
the  costs  of  tlie  action  beyond  the  amount  which 
he  would  have  incurred  by  applying  for  leave  to 
defend  it. — Charles  v.  Jones  (33  Ch.  D.  80)  ex- 
plained.   In  re  Beddoe.    Downes  v.  Cottam 

[C.  A.  647 

2.    Attachment — Non-appearance  of  De- 
fendant— Examiner — Order  on  Defendant  to  at- 
tend as  Wit7iess — Parti/  to  Action — Contempt — 
Filing  Notice  of  Motion — Personal  Service — Tr- 
regularity —  Imprisonment  —  Discharge,  Applica- 
tion/or— Bides  of  Supreme  Court,  1883,  Order  xliv., 
r.  2;  Order  lxvji.,  r.  4;  Order  LXX.,  r.  1 ;  Order 
LXXIL,  r.  2.]  A  Defendant  to  an  administration 
action,  who  did  not  appear  to  the  action,  was 
ordered  to  attend  before  the  examiner  as  a  witness 
on  the  part  of  the  Plaintiff  on  certain  inquiries 
directed  in  the  action.  The  Defendant  having 
disobeyed  that  order  and  also  a  further  order  to 
attend  at  his  own  expense,  the  PlaintitF  moved 
for  and  obtained  an  order  for  leave  to  issue  a  writ 
of  attachment,  under  which  the  Defendant  was 
imprisoned.  The  notice  of  motion  on  which  the 
order  was  made  was  not  served  on  the  Defendant 
personally,  but  was  filed  under  Rules  of  Supreme 
Court,  1883,  Order  Lxvn.,  rule  4::— Held,  that 
attachment  and  not  committal  was  the  proper 
course,  and  that  the  filing  of  the  notice  of  motion 
for  attachment  was  sufficient  without  personal 
service. — SemUe,  that  the  proceeding  was  not  so 
far  of  a  criminal  nature  as  to  make  the  order  not 
appealable.    In  re  Evans.    Evans  v.  Noton 

[C.  A.  252 

3.  .         Counter-claim  — Dismissal  of  Action 

for  want  of  Prosecution — Continuance  of  Counter- 
claim— Motion  for  Judgment  on  Counter-claim  in 
Default  of  Reply— Rules  of  Supreme  Court,  1883, 
Order  xxL,  r.  Iti;  Order  xxiil.,  r.  4  ;  Order  xxyil, 
r.  11.]  After  the  Defendant  to  an  action  had 
delivered  a  counter-claim,  the  action  was  dis- 
missed for  want  of  prosecution,  the  Plaintiff  not 
having  delivered  a  reply  within  the  time  limited 
for  that  purpose  : — Held,  that  the  Defendant  was 
entitled,  under  Order  xxvii.,  rule  11,  to  set  down 
the  action  on  motion  for  judgment  according  to 
his  counter-claim.    Roberts  v.  Booth      -  52 

4.  ■   Production  of  Documents — Examina- 
tion under  Bankruptcy  Act,  1883  (4G  &  47  Vict, 
c.  52),  s.  27 — Transcript  of  Shorthand-writer^ s 
Notes  of  Examination — Privilege.']  When  an 
examination  of  witnesses  has  taken  place  under 
sect.  27  of  the  Bankruptcy  Act,  1883,  upon  the 
application  of  a  trustee  in  liankruptcy,  and  with 
the  view  of  enabling  his  solicitor  to  advise  him 
whether  an  action  should  be  brought  with  refer- 
ence to  the  bankrupt's  affairs,  the  transcript  of 
the  shorthand-w)  iter's  note  of  the  proceedings  at 
such  examinntion  is  a  document  entitled  to 
privilege. —  Wheeler  v.  Le  Marchant  (17  Ch.  D. 
675)  discussed.  Learoyd  v.  Halifax  Joint 
Stock  Banking  Company    -        -        -  686 

5.  •         Writ — Service  on  Foreign  Corporation 

—  English  Shareholders — Register  of  Transfers 
hept  in  London — Service  on  Agent  in  London — 
Setting  aside — Rules  of  the  Supreme  Court,  1883, 
Order  ix.,  r.  8.]    The  Defendant  company  was 
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incorporated  according  to  the  law  of  one  of  the 
United  States,  for  the  purpose  of  carrying  on  the 
business  of  hotel  proprietors  in  America.  The 
offices  of  the  company  were  in  America,  and  its 
business  was  managed  by  a  board  of  directors 
resident  there.  Three-fourths  of  the  capital  of 
the  company  was  held  by  English  shareholders, 
for  whose  convenience  the  company  employed  an 
agent  in  London,  who  had  offices  ther«,  and 
whose  duties  were  to  keep  a  record  of  dealing* 
with  the  shares  held  by  the  English  shareholders, 
to  countersign  certificates  of  shares,  to  receive- 
payment  of  calls,  and  to  remit  the  proceeds  to 
America.  The  agent  had  business  connections- 
with  other  companies,  who.se  names,  together 
with  that  of  the  Defendant  company,  were 
written  up  on  the  door  of  his  offices.  Circulars* 
and  prospectuses  relating  to  the  company  were 
issued  by  him,  in  which  his  offices  were  described 
as  the  London  offices  of  the  company.  There 
was  in  his  offices  certain  furniture  belonging  to 
the  company,  and  money  belonging  to  the  com- 
pany had  been  on  one  occasion  lent  by  him  for  a 
period  upon  the  London  Stock  Exchange. — In  an 
action  brought  by  a  shareholder  to  restrain  the 
company  from  carrying  into  effect  certain  resolu- 
tions for  its  reconstruction,  the  writ  was  served 
upon  the  London  agent  at  his  offices: — Held,  that 
the  service  must  be  set  aside.  Badcock  v.  Cum- 
berland Gap  Park  Company       -        -  362 

  Appeal  for  costs — Inquiry  as  to  lunacy  466 

See  Lunatic. 

  Trustee  Acts    -        -        _        _  403 

See  Trustee  Acts. 

PEINCIPAL  AND  AGmT—Poicer  of  Attorney- 
Sale  and  Transfer  of  Stock — Liability  of  London 
Stochbroher  to  Country  Customer — Payment  in 
Account  to  Country  Stockbroker — Foreign  Prin- 
cipal.'] C,  living  in  Canada,  sent  through  X.,  a 
country  stockbroker  in  England,  a  power  of 
attorney  for  sale  of  "  £1000  Goschens  standing  in 
the  name  of  C."  to  the  Defendants,  who  were  the 
London  agents  of  X.,  with  instructions  to  selh 
The  Defendants  sold  the  stock  for  £970,  with 
which  (less  commission)  they  credited  X.  in  his 
general  account  with  them.  The  account  between 
X.  and  the  Defendants  was  ultimately  balanced 
by  subsequent  entries,  including  two  bills  drawn 
by  X.  and  accepted  and  paid  by  the  Defendants^ 
but  no  payment  expressly  on  account  of  the  sale 
of  Consols. — The  fact  of  the  sale  of  the  stock  was 
not  discovered  by  C.  for  several  months,  when  X. 
was  insolvent ;  and  no  part  of  the  proceeds  of 
sale  was  received  by  C. : — Held,  that  tlie  Defen- 
dants were  not  relieved  either  by  the  transactions 
between  them  and  X.,  or  by  the  fact  that  C.  was 
a  foreign  principal,  from  liability;  and  judgment 
given  for  the  proceeds  of  the  stock  with  interest 
at  4  per  cent. — Bridges  v.  Garrett  (Law  Rep.  5 
C.  P.  451)  distinguished.    Crossley  v.  Magniag 

[594 

PRIORITY— Mortgages— Negligence  —Right  to 
title-deeds  -  -  -  -  352 
See  Mortgage.  2. 

PRIVILEGE— Production  of  documents  -  68ft 
See  Practice?  4. 


[1893]  1  Ch. 


INDEX. 


773 


VBIYILEG'E— continued. 

  Threats  to  take  legal  proceedings    -  413 

See  Patent. 

PEOBATEDUTY      -        -        -        -  188 

See  Eevenue. 

PRODUCTION  OF  DOCITMENTS— Privilege  686 
See  Practice.  4. 

PROXY  — Meeting  of  shareholders —Mode  of 
voting  _  _  _  _  603 
See  CojiPANY.  3. 

PUBLIC  POLICY— Eestraint  of  trade  -  630 
See  Eestraint  op  Trade.  2. 


RAILWAY — Abandonment  of  UndertaJcing— Par- 
liamentary Deposit — Repayment  to  Depositor — 
Jurisdiction  of  Court — Parliamentary  Deposits 
and  Bonds  Act,  1892  (55  &  56  Vict.  c.  27),  s.  1.] 
Under  sect.  1  of  the  Parliamentary  Deposits  and 
Bonds  Act,  1892,  the  Court  has  no  jurisdiction  to 
make  an  order  for  the  repayment  of  a  Parlia- 
mentary deposit  until  the  time  limited  for  the 
completion  of  the  company's  undertaking  has 
expired,  even  though  the  company's  compulsory 
powers  for  the  purchase  of  land  have  expired,  and 
they  have  raised  no  capital  and  have  taken  no 
steps  to  acquire  land,  and  have  passed  a  resolu- 
tion to  abandon  the  undertaking.  Ex  parte 
Chambers      _        _        -        -        -  47 

2.    Minerals — Open  Worlcings — Bailways 

Clauses  Consolidation  Act,  1845  {8  &  9  Vict.  c.  20), 
«s.  77,  78,  79.]  A  railway,  which  was  subject  to 
the  provisions  of  the  Eailways  Clauses  Consoli- 
dation Act,  1845,  passed  over  a  bed  of  valuable 
clay,  the  manner  of  working  which  in  the  district 
was  by  open  quarrying.  The  owner,  who  had 
sold  the  land  to  the  company  reserving  mines, 
gave  notice  to  the  railway  company  of  Ijis  inten- 
tion to  work  the  clay,  and  the  company  did  not 
purchase  it: — Held  (affirming  the  decision  of 
Kekewich,  J.),  that  the  ovmer  was  entitled  to 
work  the  clay  from  the  surface,  and  for  that 
purpose  to  enter  upon  the  land  conveyed  by  him 
to  the  company,  and  to  remove  the  ballast  and 
surface  soil  lying  above  such  clay.  Euabon 
Brick  and  Terra  Cotta  Company  v.  Great 
Western  Eailway  Company  -        -    C.  A.  427 

RECEIVER— Debenture-holders  -  268,  574 
See  Company.    I,  7. 

 Partnership      _        _        _        -  578 

See  Partnership.  1. 

REGISTRATION— Transfer  of  shares— Eefu sal  to 
register — Damages  -        -  618 

See  Company.  6. 

RELIGIOUS  EDUCATION  — Infant— Wishes  of 
father  -  -  -  -  143 
See  Infant.  1. 

REMOTENESS— Invalid  power  of  appointment — 
Limitations  in  default  of  appointment 
See  Will.    3.  [54 

RENT-CHARGE— Eedemption— Specified  amount 
of  £3  per  cent,  annuities  —  Conversion 
into  £2|  per  cent,  annuities        -  298 
See  National  Debt. 
Vol.  I.  1893.  3 


RESTRAINT  OP  TRADE— Couenanf  not  to  keep 
a  Coffee  House — Sale  of  Refreshmeids  by  Grocer — 
Ancillary  Bitsiness.^  The  Defendants  were  bound 
by  a  covenant  in  the  lease  of  their  house,  not  to 
use  Ihe  same  as  a  cotfee  house.  The  Defendants 
were  dealers  in  tea,  cofiee,  and  other  groceriod  ; 
but  they  proposed,  as  ancillary  to  their  business 
and  for  the  convenience  of  their  customers,  to  sell 
light  refreshments  consisting  of  cups  of  tea  and 
coffee,  bread  and  butter,  pastry,  ham  sandwiches, 
and  pork  pies,  to  be  consumed  on  the  premises : — • 
Held  (affirming  the  decision  of  North,  J.),  that 
the  sale  of  light  refreshments  was  carrying  on  the 
business  of  a  cotFee-house  keeper,  and  was  a 
violation  of  the  covenant ;  and  an  injunction  was 
granted  accordingly.  —  Buckle  v.  Fredericks  (44 
Ch.  D.  244)  foMowed.—Stuart  v.  Diplock  (43 
Ch.  D.  343)  distinguished.    Fitz  v.  Iles  C.  A.  77 

2.    Covenant — Sale  of  Business — General 

Restraint  —  Partial  Restraint  —  Trade  Secret — 
Time — Space — Articles  of  English  Use — Monopoly 
— Public  Policy — Injunction.^  The  Defendant, 
who  was  interested  in  several  businesses,  including 
the  business  of  a  manufacturer  of  guns  and  am- 
munition, in  1886  sold  the  latter  business  for  a 
large  sum  to  a  limited  company,  whose  business 
was,  in  1888,  taken  over  by  the  Plaintiffs,  another 
limited  company  incorporated  partly  for  that 
purpose ;  and  the  PlaintitF  company  and  the 
Defendant  entered  into  an  agreement  wliereby 
the  Defendant  was  to  act  as  their  managing 
director  at  a  fixed  salary,  the  Defendant  (who  was 
then  forty-six  years  of  age)  covenanting  that  he 
would  not  "during  the  term  of  twenty-five  years 
from  the  date  of  the  incorporation  of  tlie  company, 
if  the  company  should  so  long  carry  on  business, 
engage,  except  on  behalf  of  the  company,  either 
directly  or  indirectly,  in  the  trade  or  business  of 
a  manufacturer  of  guns  or  ammunition,  or  in  any 
business  competing  or  liable  to  compete  in  any 
way  with  that  for  the  time  being  carried  on  by 
the  company  ";  but  other  businesses  in  which  the 
Defendant  was  interested  were  excepted  from  the 
restriction.  Under  that  agreement  the  Defendant 
acted  as  the  Plaintiff  company's  managing  director 
until  1890,  when  he  ceased  to  be  such  director, 
and  he  afterwards  joined  a  rival  gun  and  ammu- 
nition company.  The  Plaintiff  company  then 
brought  an  action  against  the  Defendant  to  enforce 
his  covenant  by  injunction:  —  Held  (reversing 
Eomer,  J.),  that  the  covenant,  as  restricted  to  the 
gun  and  ammunition  business,  though  unlimited 
as  to  space,  and  practically  covering  the  remainder 
of  the  Defendant's  life,  was  under  the  circum- 
stances reasonable,  and  ought  to  be  enforced  by 
injunction.  —  Covenants  in  general  and  partial 
restraint  of  trade  discussed.  Maxim  Nordenfelt 
Guns  and  Ammunition  Company  v.  Nordenfelt 

[C. A.  630 

REVENUE  —  Administration  —  Probate  Duty  — 
Estate  Duty — Incidence — Specific  and  Residuary 
Legatees — Customs  and  Inland  Revenue  Act,  1881 
(44  &  45  Vict.  e.  12),  S5.  27,  4:1— Customs  and  In- 
land Revenue  Act,  1889  (52  &  53  Vict.  c.  7),  8.  5.] 
The  incidence  of  the  new  duties  imposed  by  the 
Customs  and  Inland  Eevenue  Act,  1881,  s.  27, 
and  the  Customs  and  Inland  Eevenue  Act,  1889, 
s.  5,  is  governed  by  the  same  principle  as  that 
which  regulated  the  incidence  of  the  old  probate 
I  1 
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TLEYEISVE— continued. 

duty,  nainely  that  it  should  be  borne  by  the 
general  rerfidiuiry  {lersonal  estate. — Tiie  testatrix, 
who  died  iu  1891,  by  hi  r  will,  dated  in  1870,  after 
making  ccrt.iin  pecuniary  bwiucbts  and  specific 
gifts  of  property,  partly  real  and  partly  personal, 
and  dispi)sin.:^  of  tiie  residue  of  her  real  estate,  erave 
the  residue  of  her  fieisonal  e-tate  to  M.  abso- 
lutely : — Held  that  tlie  slump  duty  payable  under 
sect.  27  of  ilie  Customs  and  Jul  nd  Hevenue  Act, 
1881,  and  tiie  estate  duty  j  ayabl.,'  under  sect.  5 
of  the  Customs  and  Inland  Ecvenue  Act,  1889, 
must  be  paid  by  M.  alone,  and  not  rateably  by 
him  and  t.,e  specific  le;:atre3. — In  re  Croft  ([1892] 
1  CIj.  652)  distinguished.  Lt  re  Bourne.  Martin 
V.  Martin      _        _        _        _        _  188 

ETJLES  IN  WINDIN&  UP,  1890,  r.  92      -  724 

See  Company.  8. 


ETJLES  OF  SUPEEME  COTJET,  Order  III.,  r.  6 


KJOO  J^TXVrfc  1  \-7iV\_'i-i.       -I.  • 

[277 

 Order  IX.,  r.  8  - 

-  362 

See  Practice.  5. 

 Order  Xiv, 

-     <ii  i 

See  MoPvTGAGE.  1. 

 Order  XXI.,  r.  lb 

~  555 

kJCo  J-  n 4i V-' X  J.  w •  *-J» 

 Order  XXIII.,  r.  4 

en 

 Order  XXVII.,  r.  11 

-  52 

 Orflpr  XLIV    r  2 

252 

See  Practice.  2. 

 ,  Order  XLVI.,  r.  1 

-  466 

See  Lunatic. 

 Orde-  LXV    r  1 

-  647 

f>PP  Pkapttpv,  1 

kJCo  X  c»  AV-*  X  x^-' J.. 

 Order  LXVII.,  r.  4 

-  252 

See  Pra(jtice.  2. 

 Order  LXX.,  r.  1 

-  252 

See  Practice.  2. 

 Order  LXXII.,  r.  2 

-  252 

See  Practice.  2. 

SALE  OF  BUSINESS— Covenant 

n  restraint  of 

tr.ide  - 

-  630 

See  Eestraint  of  Trade. 

2. 

CCOTCH  AOTION  —  Arre.tnaent 

jurisdictionis 

funUaudte  causa 

-  713 

See  Company.  9. 

SECUEED  CREBITOE— Yvlnding-', 

p  of  company 

— Sco  C:i  arrestment 

-  713 

See  Co^^PA.SY.  9. 

SEEVICE  —  Foreign  corporation 

—  A^zent  in 

Lonurn 

-  362 

See  Practice.  5. 

 Personal  attachment — Filing 

notice  of  mo- 

tio  i  - 

-  252 

S':e  Practice.  2. 

SETTLED  LAND  Application  of Cajntal 

Money  " — Imprortments — Minuion-huus^e — Altera- 
tions icith  a  cicic  to  Ltttiivj — Hthuilcling  " — 
"  Bental (fSd^ltd  Land— Settled  Land  Act,  1882 
(•45  &  4G  V'ict.  c.  ;i8),  6-.  21,  sah-s.  5  ;  s.  25— Settled 
Land  Act,  1890  (.5 a  &  oi  Vict.  c.  69),  s.  13 
suh-ss.  ii..y  iv.  I  s.  15 — liejxiir^ — Dry-rot — Salvage 


SETTLED  LAND  ACTS~contin7xed. 
— Tenant  for  Life — hi f ant  Remainderman — 7^jf- 
penditure  of  Trust  Money — Jurisdiction.']  There 
must  be  a  present  intention  to  let,  if  not  an 
immediate  prospect  of  letting,  before  the  expen- 
diiure  of  any  capital  money  will  be  authorized  in 
'•additions  to  or  alterations  in  buildings,"  under 
sect.  13.  sub-.-sect.  ii.,  of  the  Settled  Land  Act, 
1890.  The  "  rel)uilding  "  mentioned  in  sect.  13, 
sub-sect,  iv.,  will  not  include  structural  repairs, 
however  e.Ktnnsive,  and  in  calculating  the  "  annual 
rental "  of  the  settled  land,  for  the  purposes  of 
the  proviso  at  the  end  of  sect.  13,  sub-sect,  iv., 
income  derived  from  capital  money  invested 
should  be  included. — A  testator  devised  his  real 
estate  to  the  u^-e  of  three  persons  successively  for 
life,  without  impeachment  of  waste,  with  re- 
mainders ove*.  The  hu-^t  tenant  for  life  was  an 
infant.  He  also  bequeathed  his  residuary  personal 
estate  to  trustees,  upon  trusts  corresponding  with 
the  limitations  of  his  real  estate.  At  the  testator's 
death  the  mansion-house  was  very  dilapidated ; 
structural  alterations  and  repairs  were  alleged  to 
be  absolutely  necessary  to  make  the  house  habit- 
able for  the  present  tenant  for  life,  who  proposed 
to  occupy  it.  The  trustees,  with  the  consent  of 
all  the  tenants  for  life,  applied  for  leave  to  expend 
part  of  the  residuary  personal  estate  in  carrying 
out  repaiis,  nece;:sary  for  the  preservation  of  the 
house,  on  the  ground  that  it  would  be  for  the 
benefit  of  all  persons  interested  in  the  estate:  — 
Held,  that  there  was  no  jurisdiction  to  charge  the 
interest  of  the  infant  tenant  for  life  in  remainder 
with  the  expenditure  proposed. — Li  re  Jackson 
(21  Ch.  D.  786)  and  Conway  \.  Fenton  (40  Ch.D. 
512)  distinguished: — JTeZd,  also,  that  whether  the 
Settled  Land  Acts  did  or  did  not  exclude  or 
fetter  the  genei'al  jurisdiction  of  the  Court — as  to 
which  no  opinion  was  expressed — they  were  of 
great  assistance  in  guiding  the  Court  to  a  proper 
conclusion  as  to  what  repair-s  and  improvements 
should  be  allowed.  Admittedly  the  proposed 
expenditure  was  not,  in  this  case,  within  tbe 
Settled  Land  Acts  ;  consequently,  on  this  ground 
'  also,  the  application  ought  to  be  refused. — Hibbert 
V.  Cooke  (1  S.  &  S.  552)  discussed  and  followed. 
Ln  re  De  Teissier's  Settled  Estates  In  re  Db 
Teissier's  Tructs.    De  Teissier  v.  De  Teissier 

[153 

2.   Tenant  for  Life — Personhaving  Poioers 

of  Tenant  for  Life — Trust  for  Accumulation  of 
I  Income  for  Payment  of  Debts — Determination  ar 
!  Suspension  of  Life  Estate — Settled  Land  Act,  1882 
i  (45  (i:  46  Vict.  c.  38),  s.  2  suh-ss.  2,  5,  7 ;  s.  58, 
I  sub-s.  I.,  cl.  vi.']  A  testator  devised  his  real  estate 
j  to  trustees  upon  trust  to  yjermit  his  daughter  to 
,  receive  the  rents  and  profits  during  ber  life  for 
:  her  separate  use,  and  directed  thai  if  a  certain 
i  claim  against  him  for  £1000,  setiled  by  him  oii 
I  her  marriage,  s;.ould  be  enforced,  then  "all  her 
j  interest  and  beneht  from  the  estate"  should 
:  "  cease  until  all  the  debts  and  claims  on  the 
:  same  "  were  paid  ;  with  a  gift  over  at  her  death 
in  favour  of  her  children.  After  the  testator's 
:  death  the  cLdm  for  £1000  was  enforced.  The 
perscmal  estate  of  the  testator  was  insufla^ient  for 
I  payment  of  the  £1000  and  other  debts  and  claims. 
I  The  daughtc,  who  was  the  heiress-at-luw  of  the 
I  testator,  claimed  a  declaration  that  she  had 
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SETTLED  LAND  ACTS— continued, 
the  powers  of  a  tenant  for  life,  iiuder  the  settle- 
ment created  by  the  will,  within  the  meaning  of 
the  Settled  Land  Act,  1882  -.—Held,  that  the  life 
estate  given  by  the  will  to  the  daughter  was  not 
gone,  but  only  suspended ;  but  there  was  an 
implied  trust  for  pa\me  it  of  the  debts  and  claims 
by  the  trustees  ;  that  when  those  were  paid  the 
daughter  would  come  in  again  by  virtue  of  her 
suspended  estate,  and  be  equitable  tenant  for  life: 
and  that  as  the  implied  trust  for  payment  of 
debts  was  one  which  might  be  properly  carried 
out  by  accumulating  the  rents  and  profits,  if  it 
were  necessary  from  time  to  time  so  to  do,  it 
was  substantially  a  '*  trust  for  accumulation  of 
income "  for  payment  of  debts  within  sect.  58, 
sub-sect.  I.  cl.  vi.,  and  the  daughter  was  therefore 
a  person  entitled  to  exercise  the  powers  of  a 
tenant  for  life.    Williams  v.  Jenkins      -  700 

SHAEES — Certificate  of — Deposits — Blank  trans- 
fer of  shares — Priority  -  -  610 
See  Company.  5. 

 •  Extinguishment  of — Keduction  of  capital 

See  Company.    4.  [495 

- — -  Issued  at  a  discount — Winding-up  petition 
See  Company.    9.  [731 

•  Transfer  of — Eefusal  to  register — Measure 

of  damages'  -  -  -  -  618 
See  Company.  6. 

SHAREHOLDEES— Meeting  of— Mode  of  voting 
— Proxies  -  -  -  -  603 
See  Company.  3. 

SOLICITOR — Costs— Charging  order — "  Property 
recovered  or  preserved  "  —  Action  for  Specific 
Performance — Mortgage — Priority — Solicitors  A ct 
(23  &  24  Vict.  G.  127),  s.  28.]  In  1868  D.  mort- 
gaged three  leasehold  houses  to  the  trustees  of 
M.'s  settlement.  In  1877  ISl.  agreed  to  sell  the 
three  houses  to  S.,  the  purchase-money  being  pay- 
able by  instalments.  In  1881  S.  mortgaged  his 
interest  under  the  agreement  to  C.  In  1891  the 
trustees,  as  mortgagees,  advertised  the  three 
houses  for  sale  by  public  auction.  At  this  time 
S.  had -paid  the  instalments  fur  one  house,  and  he 
brought  an  action  against  the  trustees  and  M., 
claiming  specific  performance  of  the  agreement, 
and  an  iniuuction  to  restrain  the  sale.  At  the 
trial,  the  Defendants  were  ordered  to  convey  to 
S.,  or  his  mortgagees,  the  one  house  in  respect  of 
which  the  purchase-money  had  been  paid,  and  a 
set-off  of  costs  was  directed. — Pending  the  trial, 
C.  had  refused  either  to  release  her  charge  over 
the  one  house  in  question  or  to  concur  in  any  way 
with  S.  in  the  prosecution  of  his  action. — The 
solicitors  of  S.  applied  for  a  charging  order  on  ttie 
house  to  secure  to  them  their  taxed  costs  of  the 
action : — Held,  that  they  were  entitled  to  the 
order,  and  that  it  had  priority  over  C.'s  mort- 
gage.   Scholey  v.  Peck     _        -        -  709 

2.   Costs  —  Taxation  —  "  Attendances  " — 

*^Dra%oing  Documents" — Case  for  Opinion  of 
Counsel — Discretion  of  Taxing  Master — "  Special 
Reasons" — Gtneral  Order  under  Solicitors'  Re- 
muneration Act,  1881,  Sched.  11.']  Un(ier  Sched. 
II.  to  the  Solicitors'  Remuneration  Order  the 
Taxing  Master  has  a  discretion  in  a  case,  which 
is  not  an  "  ordinary  "  one,  i.e.,  is  more  or  less 


SQiLlClTO'R— continued. 

ditficult  than  an  average  case,  to  increase  or  to 
diminish  the  fee  for  attendance  in  that  schedule 
prefCril)ed,  according  to  ti.e  circuii  stances.  The 
discretion  must  be  exercised  for  "  special  reasons," 
but  the  Taxing  Master  is  not  bound  to  state 
those  reasons  until  Ids  decision  is  impeached. — 
Decision  of  North.  J.,  affirmed, — Held,  by  North, 
J.  (no  appeal  on  this  jjoiut).  that  an  attendance 
of  a  fcolicitor  or  his  chrk  for  a  m^-rely  formal 
purpose,  such  as  delivering  briefs  or  papers  at 
counsel's  chambers,  is  not  an  "  attendance  "  within 
the  meaning  of  S^  hed.  II.,  and  th.it  the  practice 
of  the  Taxing  Masters  to  allow  a  fee  of  only 
3s.  'id.  for  such  an  attendam  e  is  coi  rect : — Heldy 
also,  by  Noith,  J.  (no  appeal  on  th  s  point),  that 
a  case  for  the  opinion  of  counsel  is  a  "  document " 
within  the  meaning  of  Sched.  II.,  and  that  the 
practice  of  the  Taxing  Masters  to  allow  a  fee  of 
only  Is.  per  tolio  as  the  ordinary  fee  for  the 
drawing  of  such  a  case  is  wrong.    In  re  Mahon 

[C.  A.  507 

3.   Costs  —  Taxation  —  Mortgage  — Soli- 
citor one  of  tlie  Mortgagees — Sale  of  Mortgaged 
Property — Foreclosure  Action — Solicitor  Mortga- 
gee's Firm  acting  for  Mortgagee^,']  Held,  by 
Stirling,  J.,  and  by  the  Court  of  Appeal,  that  a 
solicitor  mortgagee  acting  as  solicitor  tor  himself 
and  his  co-uiortgagee  cannot  charge  any  profit 
costs  against  the  mortgagor,  either  as  to  proceed- 
ings in  an  action,  or  ljusiness  do;.e  out  of  Court. — 
But  held,  by  Stirling,  J.,  that  in  principle  there  is 
nothing  to  prevent  a  partner  of  tiie  boiicitor  mort- 
gagee from  receiving  remuneration  for  his  trouble, 
and  in  the  absence  of  any  agreement  that  the 
solicitor  njortgag<:e  is  not  to  share  in  the  profits 
arising  from  the  transaction  in  question,  the 
proper  course  is  to  ascertain  what  the  profit  costs 
are,  and  then  to  allow  the  other  partner  the  same 
share  in  them  as  he  is  entitled  to  in  the  general 
profits  of  the  partnership  business.  This  was  not 
appealed  from. — In  re  Donaldson  (27  Ch.  D.  544) 
and  Cradock  v.  Piper  (1  Mac.  &  G.  664)  observed 
upon.  In  re  Doody.  Fisuek  v.  Doody.  Hibbert 
V.  Lloyd         -        -        -        -    C.  A.  129 

SPECmC  PERFORMAHCS— Covenant  in  lease 
to  employ  servant  -  -  -  116 
See  Landlord  and  Tenant. 

STATUTES. 

29  Car.  2,  c.  3,  s.  4:— Statute  of  Frauds  -  84 
See  Frauds,  Statute  of. 

4  Geo.  2,  c.  28,  s.  6— Landlord  and  Tenant  166 

See  Limitations,  Statute  of. 

6  &  7  Will.  4,  c.  ^2— Building  Societies  377 
See  Building  Society.  1. 

1  Vict.  c.  26,  ss.  23,  U— Wills  -  -  214 
See  Will.  1. 

    s.  24     -        -     ,    -        -  101 

See  Will.  5. 

 s.  33     -        -        -        -  567 

See  Will.  2. 

5  &  6  Vict.  c.  45,  s.  l^— Copyright         -  218 

See  Copyright.  1. 

8  &  9  Vict.  c.  16,  ss.  14,  15,  18,  19,20— Compa- 
nies Clauses  -  -  -  610 
See  Company.  5. 
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8  &  9  Vicf;.  c.  20,  ss.  77,  78,  I'd—liailway 
Clmise^  -  -  -  -  427 
See  Kailway.  2. 

13  &  14  Viot.  c.  60,  ss.  2,  31,  3r)-Trmtce  Act 

See  Trustee  Acts.  [403 

15  &  16  Vict.  ('.  55,  s.  G— Trustee  Act    -  403 

See  Trustee  Acts. 

16  &  17  Vict.  c.  51,  ss.  2,  20— Succession  Duty 

See  Vendou  and  Purchaser.   4.  [695 
16  &  17  Vict.  c.  137,  ss.  24,  62,  66— Chari- 
table Trusts  -     ^    -         -         -  178 
See  Charity.  2. 

18  &  19  Vict.  c.  124,  ss.  29,  4:8— Charitable 
Trusts  -  -  -  -  178 
See  Charity.  2. 

23  &  24  Vict.  c.  127,  s.  28— Solicitors    -  709 

See  Solicitor.  1. 
25  &  26  Vict.  c.  89,  s.  35— Companies  618 

See  Company.  6. 
 ss.  51,  129.  Sched.  I.  Table  A.  603 

See  Company.  3. 
 s.  79,  sub-s.  5  -        -         -  731 

See  Company.  9. 
 ss.  87,  151       -        -        -  713 

See  Company.  11. 
 ss.  95,  98,  102  -        -        -  724 

See  Cojjpany.  8. 
 ss.  110,  144     -        -        -  371 

See  Company.  12. 
30  &  31  Vict.  c.  131,  s.  d— Companies    -  495 

See  Company.  4. 
33  &  34  Vict.  c.  78,  ss.  12,  64:— Tramways 

See  Tramway.  [309 

36  &  37  Vict.  c.  66,  s.  ¥3— Judicature  Act 

See  Practice.    1.  [547 

37  &  38  Vict.  c.  42,  ss.  4,  32— Building  So- 

cieties        -        -        -        -  398 

See  Building  Society.  2. 
40  &  41  Vict.  c.  26,  s.  3—  Companies    -  495 

See  Company.  4. 
44  &  45  Vict.  c.  12,  ss.  27,  41 — Customs  and 

Inhmd  Revenue      -         -         -  188 

See  Kevenue. 

44  &  45  Vict.  c.  41,  s.  7,  sub-s.  1  {A.)— Convey- 

ancing Act   -        -        -        -  623 

See  Vendor  and  Purchaser.  2. 
 s.  30      -        -        -        -  214 

See  Will.  1. 
 s.  43     -        -        -        -  329 

See  Infant.  2. 

45  &  46  Vict.  c.  38,  s.  2,  sub-ss.  2,  5,  7  ;  s.  58, 

sub-s.  \— Settled  Land  Act  -  700 

See  Settled  Land  Acts.  2. 

 s.  22,  fiub-s.  5  ;  s.  25  -        -  153 

See  Settled  Land  Acts.  1. 

45  &  46  Vict.  c.  45,  s.  10— Bills  of  Sale  335 

See  Bill  op  Sale. 

46  &  47  Vict.  c.  52,  s.  21— Bankruptcy  -  686 

See  Practice.  4. 
46  &  47  Vict.  c.  57,  s.  32— Patents,  Designs,  and 
Trade  Marks         -         -         -  413 
See  Patent. 
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49  &  50  Vict.  0.  27,  ss.  2,  3,  6,  \3— Guardian- 
ship of  Infants  -  -  _  143 
See  Infant.  1. 

49  &  50  Vict.  c.  33,  3.  6— International  Copy- 

right -----  35 
See  Copyright.  2. 

50  &  51  Vict.  c.  71,  8.  36— Coroners      -  676 

See  Crown. 

51  &  52  Vict.  c.  2,  s.  25— National  Debt  Con- 

version -  -  -  -  293 
See  National  Debt. 

51  &  52  Vict.  c.  59,  s.  8—  Trustee*       -  304 

See  Trustee.  1. 
  -        -        -  590 

See  Trustee.  2. 
 ss.  10,  11         -        -        -  61 

See  Tenant  for  Life.  2. 

52  &  53  Vict  c.  7,  s.  5 — Customs  and  Inland 

Revenue       -         -         -         -  188 
See  Revenue. 
'    53  &  54  Vict.  c.  5,  ss.  90,  94,  98,  \02— Lunatics 
See  Lunatic.  [466 

53  &  54  Vict.  c.  63,  ss.  1,  3 — Companies,  Wind- 

ing-up        -        -        -        -  398 

See  Building  Society.  2. 
 S.8       -        -        -        -  210 

See  Company.  10. 
 SS.  12,  13         -        -        -  724 

See  Company.  8. 

53  &  54  Vict.  c.  69,  s.  13,  sub-s.  2,  4  •  s.  15— 

Settled  Land  Act  -  -  -  15S 
>See  Settled  Land  Acts.  1. 

54  &  55  Vict.  c.  73,  s.  ^—Mortmain       -  44 

See  Charity.  1. 

55  &  56  Vict.  c.  27,  s.  1 — Parliamentary  De- 

posits -        -        -        -  47 

See  Railway.  1. 

  -        -        -  309 

See  Tramway. 
STOCKBEOKEE— Liability  of— Foreign  principal 
— Country  customer        -        -  694 
See  Principal  and  Agent. 

SUCCESSION  DUTY— Charge  on  property— Sale 
free  from  incumbrances  -  -  69& 
See  Vendor  and  Purchaser.  4. 

SUPPORT— Minerals  under  canal  -  -  16 
See  Canal. 

TAXING  MASTER  —  Discretion  of— "Special 
reasons "  -  -  -  -  607 
See  Solicitor.  2. 

TENANT  FOR  LTEE— Income— Mortgage —Col- 
liery in  Possession.']  A  testator  gave  bis  residue 
to  trustees  to  convert  (with,  power  to  postpone 
conversion)  and  to  pay  the  income  to  tenants  foE- 
life.  Part  of  the  testator's  estate  at  his  death 
consisted  of  a  mortgage  debt  secured  on  a  colliery 
in  his  possession ;  interest  was  in  arrear.  After 
the  testator's  death  his  trustees  foreclosed.  Pro- 
ceeds of  working  the  colliery  come  to  the  hand» 
of  a  receiver  in  the  foreclosure  action  were  tvansr 
ferred  to  the  credit  of  nn  action  to  udmiuister  the 
testator's  estate : — Held,  that  the  funds  in  Couri 
were  apportionable  between  capital  and  income. 
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TENANT  FOE  'LIE'E— continued. 
on  the  principle  that  so  much  as  would,  if  in- 
vested at  the  testator's  deatli  at  4  per  cent,  with 
annual  re!?ts,  have  amounted  to  the  sum  trans- 
ferred at  the  date  of  transfer,  should  be  treated 
as  capital  and  the  rest  as  income.  In  re  Godden. 
Teague  v.  Fox         _        _        _        _  292 

2.    LeaseJiolds — Benewal — Rent — Repairs 

— Fines — Residue — Liability — Trustee  Act,  1888 
(51  &  52  Vict.  c.  59),  ss.  10, 11. J  A  testator,  being 
possessed  of  a  leasehold  house  held  by  him  for  a 
term  of  sixty-one  years,  renewable  every  fourteen 
years  on  fines  for  renewal,  and  under  covenants 
to  pay  the  rent,  repair  and  insure,  bequeathed 
the  house  to  trustees,  in  trust  for  liis  widow  for 
life,  with  remainder  in  trust  for  his  son  for  life, 
with  remainders  over ;  and  he  bequeathed  his 
residuary  estate  to  his  trustees  upon  trust  out  of 
the  income  to  pay  all  the  costs,  charges,  and 
expenses  of  carrying  into  execution  the  trusts  of 
his  will,  and,  subject  thereto,  to  hold  such  residu- 
ary estate  upon  trusts  for  his  children  in  settled 
shares : — Held,  reluctantly  following  In  re  Cour- 
tier (34  Ch.  D.  136),  that  neither  tenant  for  life 
was  under  any  obligation  to  pay  the  rent,  repair, 
or  insure,  or  to  pay  the  fines  or  expenses  of 
renewal;  that  the  rent  and  the  expenses  of 
repair  and  insurance,  during  the  respective  lives 
of  the  tenants  for  life,  were  payable  out  of  the 
income  of  the  residuary  estate  ;  and  that  the  fines 
and  expenses  of  renewal  were  distributable  among 
the  beneficiaries  of  the  house  according  to  their 
enjoyment,  such  enjoyment  to  be  ascertained  by 
actuarial  valuation. — The  object  of  the  Trustee 
Act,  1888,  was  merely  to  remove  the  then  existing 
liability  of  trustees,  not  to  alter  any  law  as 
between  tenant  for  life  and  remainderman.  In 
re  Baring.    Jeune  v.  Baring         -        -  61 

 Settled  Land  Act  -        -    153,  700 

See  Settled  Land  Acts.    1,  2. 

THREATS— To  take  legal  proceedings— Patent 
See  Patent.  [413 

TITLE  DEEDS— Right  to— Priority  of  Mortgages 
See  Mortgage.    2.         '  [352 

TBADE  MARK— Foreign  photograph —Inter- 
national copyright — Existing  rights  35 
See  Copyright.  2. 

TRAMWAY —  Company — Winding-up  — Applica- 
tion of  Parliamentary  Deposit — Costs  of  Liquida- 
tor—Tramways Act,  1870  (33  &  34  Vict.  c.  78), 
ss.  12,  64 — Board  of  Trade  Rules,  August,  1886, 
r.  22 — Parliamentary  Deposits  and  Bonds  Act, 
1892  (55  &  56  Vict.  c.  27),  s.  1.]  When  a  tram- 
way company,  which  has  been  authorized  to  con- 
struct tramways  by  a  provisional  order  of  the 
Board  of  Trade,  made  under  the  Tramways  Act, 
1870,  and  afterwards  confirmed  by  an  Act  of 
Parliament,  has  failed  to  construct  the  authorized 
tramways  within  the  time  limited  for  the  purpose, 
and  has  been  ordered  to  be  wound  up,  the  Court 
has  not,  imder  rule  22  of  tiie  Board  of  Trade 
Eules,  1886  (the  terms  of  which  are  in  substance 
the  same  as  those  of  sect.  1,  sub-sect,  2  of  the 
Parliamentary  Deposits  and  Bonds  Act,  1892), 
jurisdiction  to  order  the  liquidator's  general  costs 
of  the  liquidation  to  be  paid  out  of  the  deposit 
made,  in  pursuance  of  sect.  12  of  the  Tramways 


TRAl/LWAY— continued. 

Act,  1870,  prior  to  the  issue  of  the  provisional 
order. — The  liquidator  cannot  be  allowed  out  of 
the  deposit  any  costs  beyond  those  of  proceedings 
taken  by  him  in  reference  to  the  application  of 
the  deposit.  In  re  Colchester  Tramways  Com- 
pany    ------  309 

TRANSFER  —  Shares  —  Blank  transfer  —  Con- 
structive notice  -  -  -  610 
See  Company.  5. 

 Winding-up  proceedings — Building  society 

— City  of  London  Court  -  -  398 
See  Building  Society.  2. 

TREASURE  TROVE— Prerogative  of  Crown  676 
See  Crown. 

TRUSTEE— I?reac7i  of  Trust— Statute  of  Limita- 
tions— Account — Trustee  Act,  1888  (51  &  52  Vict, 
c.  59),  s.  8.]  Under  the  will  of  a  testatrix  an 
infant  was  entitled  to  the  residue  of  her  estate, 
which  was  to  be  held  by  the  trustees  of  the  will 
in  trust  for  him,  to  be  paid  and  transferred  to 
him  on  his  attaining  twenty-one.  The  testatrix 
died  in  May,  1875.  The  infant  attained  twenty- 
one  in  December,  1880.  In  May,  1892,  he  took 
out  a  summons  against  the  two  trustees  and 
executcrs  of  the  will,  claiming  an  order  for  the 
administration  of  the  estate  of  the  testatrix.  One 
of  the  Defendants  did  not  appear.  The  other 
Defendant,  who  had  been  the  acting  trustee  and 
executor,  deposed  that  he  had  expended  the 
whole  of  the  residue  during  the  Plaintiff's  minor- 
ity in  maintaining  and  educating  him.  He 
admitted  that  he  had  never  rendered  any  account 
to  the  Plaintifi",  but  said  that  he  had  told  him 
during  his  minority  how  the  fund  had  been 
applied.  The  Plantitf  did  not  allege  that  tho 
Defendant  had  been  party  or  privy  to  any  fraud 
or  fraudulent  breach  of  trust,  and  there  was  no 
evidence  that  the  Defendant  had  converted  any 
part  of  the  trust  fund  to  his  own  use,  or  that  he 
retained  any  part  of  it : — Held,  that  sect.  8  of  the 
Trustee  Act,  1888,  applied,  and  that  the  summons 
must  be  dismissed.  But  it  was  dismissed  without 
costs.    In  re  Page.    Jones  v.  Morgan     -  304 

2.    Breach  of  Trust — Statute  of  Limita- 
tions— Receipt  and  Conversion  of  Trust  Money  to 
Use  of  Trustee— Trustee  Act,  1888  (51  &  52  Vict, 
c.  59),  s.  8.]  The  exception  in  sect.  8,  sub-sect.  1, 
of  the  Trustee  Act,  1888,  which  prevents  a  trustee 
relying  on  the  Statute  of  Limitations  as  a  defence 
to  an  action  to  recover  the  proceeds  of  trust  pro- 
perty "  received  by  the  trustee  and  converted  to 
his  use,"  does  not,  in  the  absence  of  fraud,  apply 
where  trust  funds  advanced  on  mortgage  are, 
with  the  concurrence  of  the  mortgagor,  applied  in 
payment  of  a  debt  previously  charged  on  the 
mortgaged  property  in  favour  of  a  bank  in  which 
the  trustee  is  a  partner.  Iii  re  Gurney.  Mason 
V.  Mercer      -        -        -        -        -  690 

3.    Liability  when  Remunerated — Loss  of 

Trust  Property  by  Felony  of  Servant  ]  A  trustee, 
although  remunerated  for  his  services,  is  not 
liable  for  loss  occasioned  to  the  trust  estate  by 
the  felonious  acts  of  his  servant,  provided  such 
servant  is  propeily  entrusted  with  the  custody  of 
the  trust  property,  and  is  selected  and  employed 
without  negligence: — Semble,  that  the  liability 
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of  a  trustee  is  n<»t  inoreased  by  the  fact  of  his 
being  remunerated  for  his  service.-).  Jobson  v. 
Palmer  -        -        -        -        -        -  71 

 Costs — Appenl  for  Costs         -        -  517 

See  Practice.  1. 

TEUSTEE  ACT^~Practice—New  Trustees,  Ap- 
pointment of — Limited  Company — Shares  not  fully 
paid  up — Vestinq  Order,  Form  of — ^^Sfoclc" — 
*'  Into  tJie  names  "  of  New  Trustees^'''  Any  pur- 
cJiaser  or  purchasers  " — Trustee  Act,  1850  (13  & 
14  Vict.  c.  60),  ss.  2,  31,  35— Trustee  Extension 
Act,  1852  (15  &  16  Vict,  c  55),  s.  6.]  A  vesting 
order  as  to  stock  or  shares  under  sect.  35  of 
the  Trustee  Act,  1850,  upon  the  appointment  of 
new  trustees  by  the  Court,  should  vest  in  the 
trustees  simply  "  the  right  to  call  for  a  transfer 
of,  Rud  to  transfer"  the  stock  or  shares,  "and  to 
receive  the  dividends  or  income  thereof."  The 
order  should  not  go  on  to  direct  the  trustees 
to  transfer  "into  their  names";  and,  although 
the  language  of  sect.  31  is  sufficient  to  authorize 
the  insertion  of  the  words  "  to  any  purchaser  or 
purchasers,"  as  in  In  re  PeacocJc  (14  Ch.  D.  212), 
they  should  not  be  inserted  except  under  special 
circumstances,  —  In  re  Peacock  considered.  — 
"Stock"  in  the  Trustee  Act,  1850,  and  the 
Trustee  Extension  Act,  1852,  includes  shares  in 
a  limited  company,  whether  fully  paid  up  or  not. 
In  re  New  Zealand  Trust  and  Loan  Company 

[C.  A.  403 

UNDUE  INTLVE^CE— Confidential  Relationship 
—  Gift  inter  vivos — Setting  aside.']  L.,  a  man  of 
no  means,  and  a  member  of  a  religious  sect 
known  as  Exclusive  Brethren,  was  employed  as 
travelling  companion  to  M.,  an  epileptic  subject 
of  large  fortune.  While  so  employed  he  con- 
verted M.  to  his  own  religious  views,  and  in 
consequence  of  such  conversion  M.  left  his  home, 
and  took  up  his  residence  with  L.,  with  whom  he 
continued  to  reside  in  great  seclusion  for  the  last 
seven  years  of  his  life.  During  this  period  M., 
who  was  in  a  low  and  morbid  condition,  con- 
sulted L.  on  spiritual  and  temporal  matters, 
allowed  him  to  regulate  his  diet  and  his  medi- 
cine, and  placed  nearly  the  whole  of  his  fortune 
at  his  disposal.  L.  endeavoured  to  suppress  all 
evidence  of  his  monetary  dealings  with  M.  The 
aggregate  amount  obtained  by  L.  from  M.  was 
£140,000:— IfeZcZ,  that  the  muney  had  been  ob- 
tained by  the  actual  exercise  of  undue  influence 
under  the  guise  of  religion,  and  ought  to  be 
refunded.  Seiable,  the  money  could  bo  recovered 
also  on  the  ground  of  confidential  relationship. 

MOELEY  'O.  LOUGHNAN  _  _  _  736 

VENDOR  AND  PURCHASEE  —  Covenants  — 
Building  Land — Sale  in  Lots  by  Auction — Re- 
strictive Covenants— Retainer  of  other  Lands  by 
Vendor — Unsold  Lots — Liability  of  Vendors  to 
observe  Restrictive  Covenants — Form  of  Convey- 
ance to  Purchaser.']  Where  a  vendor  puts  up 
building  land  for  sale  in  lots  subject  to  re- 
strictive covenants,  it  is  a  question  of  fact  to  be 
deduced  from  all  the  circumstances  of  the  case 
whether  th.;  restrictions  are  merely  matters  of 
agreement  between  him  and  his  vendees,  im- 


VENDOE  AND  PUECHASER— coniznueri. 
posed  for  lii.s  own  benefit  and  protection,  or  are 
meant  by  him  and  understood  by  the  buyers  to  ha 
for  1he  common  advantage  of  the  several  pur- 
chasers ;  and  the  retainer  by  the  vendor  of  some 
part  of  the  jjroperty  is  only  an  element,  though 
an  important  one,  to  be  taken  into  consideration 
with  other  circumstances  in  ascertaining  the  in- 
tention ;  for  though  tlie  vendor  may  not  part 
with  his  whole  estate,  there  may  be  circum- 
stances which  shew  that  the  intention  was  that 
each  purchaser  should  be  entitled  to  enforce  the 
restriction  against  the  vendor  himself  as  well  as 
against  purchasers. — A  land  company  put  up 
freeliold  building  sites  for  sale  by  auction  in  lots, 
subject  to  particulars  and  conditions  of  sale 
which,  in  the  view  of  the  Court,  constituted  an 
invitation  to  the  public  to  come  in  and  purchase 
on  the  footing  that  the  whole  of  the  property 
offered  for  sale  was  to  be  bound  by  one  general 
law  affecting  the  character  of  the  buildings  to  be 
erected  thereon.  At  the  auction  sonie  of  the  lots 
were  told  and  some  were  not,  and  after  the  sale 
the  vendors  claimed  the  right  to  sell  the  unsold 
lots  free  from  the  restrictive  covenants  in  case 
they  desired  to  do  so : — Heldy  that  a  purchaser 
who  had  bought  one  of  the  lots  sold  at  the 
auction,  but  had  not  completed  his  purchase,  was 
eniitled  to  the  benefit  of  a  contract  by  the  vendors 
implied  in  the  conditions  of  sale— that  the  vendors 
would,  as  to  the  lots  unsold  at  tlie  auction,  ob- 
serve stipulations  similar  to  those  which  the 
purchasers  of  those  lots,  had  they  been  sold, 
would  have  been  bound  to  covenant  to  observe ; 
and  held^  also,  that  the  purchaser  was  entitled  to 
have  such  obligations  of  the  vendors  expressed  in 
the  conveyance  to  him  of  his  lot. — Nottingham 
Patent  Brick  and  Tile  Company  v.  Butler  (15 
Q.  B.  D.  261 ;  16  Q.  B.  D.  778)  discussed  and 
explained.  In  re  Birmingham  and  District 
Land  Company  and  Allday       -        -  342 

2.          Covenants — Conveyance  as  "  Beneficial 

Owner" — Implied  Covenants  for  Title — Secret  In- 
cumbrances created  by  Person  from  lohom  Vendor 
purchased — Effect  of  Vendor's  previous  Ownership 
— Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  7,  sub-s.  1  (A).]  The 
Defendant  granted  a  lease  of  land  to  B.  for 
ninety-nine  years,  and  afterwards  B.  granted 
certain  sub-leases  by  way  of  mortgage.  He 
then,  for  value,  surrendered  the  term  to  the 
Defendant,  without  disclosing  the  existence  of 
the  sub-leases.  By  a  subsequent  deed  the 
Defendant,  for  value,  conveyed  the  fee  simple, 
'•  as  beneficial  owner,"  to  B.,  under  whom  the 
Plaintitf  claimed.  Some  time  afterwards  the 
Plaintiif  and  Defendant  discovered  the  existence 
of  the  mortgage  sub-leases ;  and  the  Plaintift* 
then  brought  an  action  against  the  Defendant  for 
damages  for  the  breach  of  the  implied  covenant 
contained  in  his  conveyance,  as  "beneficial 
owner,"  to  B.  : — Reld  (reversing  the  dei  ision  of 
Homer,  J.),  that  the  grant  of  the  lease  for  ninety- 
nine  years  to  B.,  which  was  still  outstanding  for 
the  benefit  of  the  mortgage  sub-lessees,  was  an  act 
"  done  by  the  Defendant "  within  the  meaning  of 
the  implied  covenant  for  right  to  convey;  that 
the  creation  of  the  mortgage  sub-leases  by  B.  was 
an  incumbrance  "made  by  a  person  rightfully 
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VENDOR  AND  TTSHCRASER— continued. 
claiming  through  the  Defendant,"  within  the 
meaning  of  the  implied  covenants  for  quiet  enjoy- 
ment and  freedom  from  incumbrances ;  and  that 
the  Plaintiff  was  entitled  to  claim  damages 
agaiubt  tlie  Defendant  for  breach  of  those  cove- 
nants.— Held,  also,  that  although  the  Defendant 
would  have  had  a  good  defence  against  B.  if  he 
had  brought  an  action  for  breach  of  the  covenant, 
on  the  grourid  of  B.'s  fraud,  he  had  no  such 
defence  against  the  Plaintitt',  who  had  purchased 
without  notice  of  the  fraud,  and  was  not  affected 
by  B.'s  disability. — Per  Lindley,  ,L.J.  :  Semble, 
that  inasmuch  as  the  Defendant  was  ignorant  of 
the  existence  of  the  sub-leases,  his  omitision  to 
get  them  in.  was  not  in  itself  an  act  "  omitted" 
by  him  within  the  meaning  of  the  implied  cove- 
nant for  right  to  convey.    David  v.  fcsABiN 

[C.  A.  523 

3.    Covenants  —  Bes^trictive  Covenants  — 

Property  sold  in  Plots — Building  Scheme — Bepre- 
sentations  by  Vendor — Plan — Printed  Form  of 
Agreement.^  If  a  vendor  prepares  a  plan  of  a 
building  estate  shewing  lots  with  houses  marked 
on  them,  and  an  intending  puichaser  is  shewn 
that  plan,  and  his  agreement  with  regard  to  a 
plot  purchased  by  him  happens  to  be  on  a  printed 
form  with  written  alterations,  the  purchaser  is 
not  entitled  to  assume  that  the  whole  estate  is 
governed  by  a  building  scheme  that  each  plot 
shall,  without  variation,  he  built  on  strictly  in 
accordance  with  the  indications  on  the  plan,  and 
shall  of  necessity  be  governed  by  the  printed 
portions  of  the  agreement. — V.  and  S.  offered  a 
landed  estate,  belonging  to  them,  in  plots  as 
building  sites  at  fee-farm  rents.  A  plan,  pre- 
pared originally  for  the  approval  of  the  local 
sanitary  authority,  shewed  the  estate  cut  up 
into  plots  of  even  size,  on  each  of  which  the 
ground  plan  of  one  house,  and  no  other  building, 
was  delineated. — During  negotiations  for  a  con- 
veyance of  some  of  the  plots,  H.  was  shewn  a 
tracing  of  the  plan  (by  reference  to  which  he 
selected  his  plots),  and  was  informed  by  the 
vendors  that  the  houses  were  to  be  of  a  superior 
class,  and  worth  at  least  £800  each,  and  ttiat  on 
certain  plots  marked  out  the  erection  of  stables 
would  also  be  permitted. — H.  signed  an  agree- 
ment to  take  conveyances  of  four  plots,  the 
principal  parts  of  which  agreement  were  printed ; 
and  one  of  the  printed  clauses  provided  that  the 
grantee  should  not  erect  on  any  plot  any  dwelling- 
house  or  building,  other  than  a  dwelling-house 
worth  £800  (except  a  gieenhousw  of  a  specified 
description). — H.  erected  a  dwelling-house  of  the 
required  value  on  each  of  his  plots,  and  took  a 
conveyance  (of  each  plot)  by  whicii  he  cove- 
nanted not  to  alter  the  external  elevation  of  his 
buildings,  and  not  to  erect  any  other  building 
except  a  greenhouse. — V.  subsequciitly  acquired 
the  interest  of  S.  in  other  plots,  facing  those  of  H., 
and  erected  thereon  a  billiard -room,  conservatory, 
and  stables  as  adjuncts  to  Ids  own  house;  but  his 
conveyance  contained  no  restrictive  covenant  ex- 
cept that  he  would  not  erect  any  building  with- 
out the  approval  of  S.,  which  he  obtained  before 
proceeding  to  build : — Held,  that  H,  had  no  cause 
of  action  in  respect  of  the  erection  of  the  buildings 
of  V.    TUCKEE  V.  VOWLES     -  -  -  195 


VENDOR  AND  PURCHASER— conif,iMecZ. 

4.    Succession  Duty — Sale  free  from  In- 

cumhrances  hut  subject  to  Leases — Daty  in  respect 
of  Increased  Value  on  Determination  of  Leases — • 
Succession  Duty  Act  (16  &  17  Vict.  c.  51),  ss.  2, 
20.]  Where  land  sulyect  to  leases  is  sold  in  fee 
simple  free  from  incumbrances,  and  without  pro- 
vision as  to  succession  duty,  duty  which  will  be- 
come payable  in  respect  of  the  increased  value  of 
the  property  on  the  determination  of  the  leases, 
and  of  which  payment  has  been  postponed  under 
sect.  20  of  the  Succession  Duty  Act,  must  be 
borne  by  the  vendor.  In  re  Kidd  &  Gibbon's 
Contract       _____  395 

VESTING  ORDER— New  Trustees  -  -  403 
See  Teustee  Acts. 

VOLUNTARY  WINDING-UP— Costs  of  liquida- 
tion— Priority  -  _  _  371 
See  Company.  12. 

VOTE— Meeting  of  shareholders— Proxies  603 
See  Company.  3. 


WILL  —  Ademption  —  Specific  devise  —  Sulse- 
quent  sale  of  Vropertij  and  Be-conveyance  to  Testa- 
tor by  way  of  Mortgage— Wills  Act  (1  Vict.  c.  26), 
ss.  23,  24 — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  ^  ict.  c.  41),  s.  30.]  A  testator, 
being  absolutely  entitled  to  a  freehold  estate, 
specifically  devised  it  to  H.  Afterwards  he  sold 
the  estate  to  a  purchaser,  and  on  the  following 
day  the  property  was  reconveyed  to  him  by  way 
of  mortgage  for  securing  part  of  the  purchase- 
mone}',  which  was  idlowed  to  remain  charged  on 
the  estate  :—^eZd  (reversing  the  decision *of  the 
Vice-Chancellor  of  the  County  Palatine  of  Lan- 
caster), that  the  sum  secured  hy  the  mortgage 
did  not  puss  to  the  specific  devhee.—  Woodhouse 
V.  Meredith  (1  Mer.  450)  distinguished.  In  re 
Clowes   -        -        -        -        _    c.A.  214 

2-    Lapse — Children  as  a  Class — Issue 

tal-ing  by  Substitution— Wills  Act  (1  Vict.  c.  26), 
s.  33.J  The  rule  that  sect.  33  of  the  Wills  Act' 
1837,  does  not  apply  to  gifts  to  children  or  grand- 
children of  the  testator,  as  a  class,  is  not  affected 
by  the  fact  that,  in  the  events  which  happened, 
the  class  consisted  of  but  one  individual,— Princi- 
ples of  the  decisions  in  Olney  v.  Bates  (3  Drew. 
319;,  and  Browne  v.  Hammond  (Job.  210)  dis- 
cussed and  applied.  In  re  Sir  E.  Haeveys 
Estate.    Harvey  v.  Gillow        -        _  597 

3-  Bemoteness—Bule  against  Perpetuities 

—Invalid  Power  of  Appointment— Validity  of 
Limitations  in  Default  of  Appointment.']  Limita- 
tions depending  or' expectant  upon  a  prior  limi- 
tation which  is  void  for  remoteness  are  themselves 
invalid  ;  but  limitations  in  default  of  appointment 
under  a  power  which  is  void  for  remoteness  are 
not  necessarily  invalid  unh-ss  they  are  themselves 
obnoxious  to  the  rule  against  perpetuitiL-s.  In  re 
Abbott.    Peacock  v.  Feigout      -        -  64 

4.  Besiduary  Gift— Trust  for  Conversion 

— Tenant  for  Life  and  Bemainderman— Property 
retained  and  managed  at  a  Loss  -  Apportionment 
of  Annual  Losses  or  Profits  between  Capital  and 
Income- Form  of  Ordtr.]  A  te-tator  directed 
that  the  residue  of  his  estate  shoidd  be  converted 
on  a  given  day,  or  as  soon  after  as  conveniently 
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might  be,  and  that  a  share  should  be  held  upon 
trust  for  one  for  life  with  remainders  over.  When 
the  day  arrived,  it  appeared  tliat  a  lefisehold  pro- 
perty forming  part  of  the  residue  could  not  be 
advantageously  sold,  and  that  it  would  be  for  tlie 
benefit  of  all  persons  interested  that  it  should  be 
retained  by  the  trustees  of  the  will  and  managed 
by  them,  although  at  a  probable  annual  loss : — 
Held,  that  the  annual  loss  or  profit  (if  any)  ought 
to  be  apportioned  between  capital  and  income  by 
calculating  the  sum  which,  put  out  at  interest  at 
4  per  cent,  per  annum  on  the  given  day  and 
accumulating  at  compound  interest  at  the  like 
rate  with  yearly  rests,  would,  together  with  such 
interest  and  accumulations,  after  deducting  in- 
come tax,  be  equivalent  at  the  end  of  each  year 
to  the  amount  of  the  loss  or  profit  sustained  or 
made  during  that  year,  and  then  charging  the 
sum  so  ascertained  against,  or  crediting  it  to, 
capital,  and  charging  the  rest  of  the  loss  against, 
or  crediting  the  rest  of  the  profit  to,  income. — 
Form  of  order  applying  the  principle  of  In  re 
Earl  of  CJiesterfield's  Trusts  (24  Ch.  D.  643)  and 
Beavan  v.  Beavan  (24  Ch.  D.  649,  n.)  to  such  a 
case.  In  re  Hengler.   Fkowde  v.  Hengler  586 

6.  •  SpeaJcing  from  Death— Devise  of  House 

and  Land  "  noio  in  my  own  occupation  " — Land 
subsequently  acquired  by  Testator  and  occupied  by 
him  with  the  House — ISubsequent  Codicil  confirm- 
ing Will— Wills  Act  (1  Vict.  c.  26),  s.  24:— Mort- 
gage of  subsequently-acquired  Land  by  Testator's 
Heir—Sale  by  Mortgagee — Right  of  Beneficiaries 
under  Will  to  follow  Purchase-money,']  A  testator 
by  his  will  made  in  April,  1873,  devised  a  free- 
hold cottage  with  all  the  land  thereto  belonging, 
described  as  "  now  in  my  own  occupation,"  to  two 
trustees  upon  trust  for  his  wife  during  her  life 
and  after  her  death  for  his  children,  who  were 
five  in  number,  in  equal  shares.  In  September, 
1873,  the  testator  purchased  two  fields  adjoining 
the  cottage  and  occupied  tUem  with  the  cottage 
till  his  death.  In  1877  he  made  a  codicil  by 
which  he  substituted  his  wife  and  his  two  sons  as 
trustees  and  executors  of  his  will,  and  confirmed 


WILL — continued. 

his  will  in  other  respr^cts.  The  testator  died  soon 
after  the  execution  of  the  codicil,  and  the  will 
and  codicil  were  proved  by  his  widow  and  one  of 
his  sons,  who  was  his  heir-at-law.  In  1885  a 
deed  was  executed  by  the  widow  and  the  heir-at- 
law  by  wliich,  in  consideration  of  £75  expressed 
to  have  been  advanced  to  tbe  widow  and  tlie 
heir-at-law,  the  heir  at-law  "  as  beneficial  owner  " 
conveyed  the  two  fields  purchased  by  tbe  testator 
in  1873  to  Chapman,  a  solicitor,  in  fee  by  way  of 
mortgage.  Chapman  had  notice  of  the  contents 
of  the  wi!l  and  codicil,  but  was  advised  that  the 
two  fields  did  not  pass  by  them,  but  descended  to 
the  heir-at-law.  In  1890  Chapman,  under  his 
power  of  sale  as  mortgagee,  sold  the  two  fields 
for  £300  freed  from  the  mortgage.  An  action 
having  been  brought  by  the  testator's  three 
daughters  against  tiie  heir-at-law  and  Chapman  : 
— Held  (affirming  the  decision  of  North,  J.)  (1.), 
that  on  the  true  construction  of  the  will  and 
codicil  the  two  fields  passed  to  the  trustees  with 
the  cottage  ;  (2.)  that  the  Plaintiffs  had  a  right 
to  adopt  the  sale  and  to  follow  the  purchase- 
money  in  the  hands  of  Chapman ;  but  that  Chap- 
man was  entitled  to  retain  his  costs  of  the  sale 
as  mortgagee,  and  any  part  of  the  mortgage 
money  which  he  could  shew  to  have  been  ad- 
vanced for  the  purposes  of  the  trust  estate.  In 
re  Champion.  Dudley  v.  Champion  C.  A.  101 
 Leaseholds — Gifts  to  successive  tenants  for 

life — Fines  for  renewal  -  -  61 

See  Tenant  for  Life.  2. 

WINDING-UP. 

See  Cases  under  Company. 

 Building  society  _        _        _  398 

See  Building  Society.  2. 

 Tramway  Company     _        _        -  ^09 

See  Tramway. 

WORDS—"  Now  in  my  occupation  "        -  101 

See  Will.  5. 
 "Stock"-        -        -        -        -  403 

See  Trustee  Acts. 
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